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The Notice section of this Form 19b-4 must comply with the guidelines for publication
in the Federal Register as well as any requirements for electronic filing as published
by the Commission (if applicable). The Office of the Federal Register (OFR) offers
guidance on Federal Register publication requirements in the Federal Register
Document Drafting Handbook, October 1998 Revision. For example, all references to
the federal securities laws must include the corresponding cite to the United States
Code in a footnote. All references to SEC rules must include the corresponding cite
to the Code of Federal Regulations in a footnote. All references to Securities
Exchange Act Releases must include the release number, release date, Federal
Register cite, Federal Register date, and corresponding file number (e.g., SR-[SRO]
-xx-xx). A material failure to comply with these guidelines will result in the proposed
rule change being deemed not properly filed. See also Rule 0-3 under the Act (17
CFR 240.0-3)

The Notice section of this Form 19b-4 must comply with the guidelines for publication
in the Federal Register as well as any requirements for electronic filing as published
by the Commission (if applicable). The Office of the Federal Register (OFR) offers
guidance on Federal Register publication requirements in the Federal Register
Document Drafting Handbook, October 1998 Revision. For example, all references to
the federal securities laws must include the corresponding cite to the United States
Code in a footnote. All references to SEC rules must include the corresponding cite
to the Code of Federal Regulations in a footnote. All references to Securities
Exchange Act Releases must include the release number, release date, Federal
Register cite, Federal Register date, and corresponding file number (e.g., SR-[SRO]
-Xx-XX). A material failure to comply with these guidelines will result in the proposed
rule change, security-based swap submission, or advance notice being deemed not
properly filed. See also Rule 0-3 under the Act (17 CFR 240.0-3)

Copies of notices, written comments, transcripts, other communications. If such
documents cannot be filed electronically in accordance with Instruction F, they shall be
filed in accordance with Instruction G.

Copies of any form, report, or questionnaire that the self-regulatory organization
proposes to use to help implement or operate the proposed rule change, or that is
referred to by the proposed rule change.

The full text shall be marked, in any convenient manner, to indicate additions to and
deletions from the immediately preceding filing. The purpose of Exhibit 4 is to permit
the staff to identify immediately the changes made from the text of the rule with which
it has been working.

The self-regulatory organization may choose to attach as Exhibit 5 proposed changes
to rule text in place of providing it in Item | and which may otherwise be more easily
readable if provided separately from Form 19b-4. Exhibit 5 shall be considered part
of the proposed rule change.

If the self-regulatory organization is amending only part of the text of a lengthy
proposed rule change, it may, with the Commission's permission, file only those
portions of the text of the proposed rule change in which changes are being made if
the filing (i.e. partial amendment) is clearly understandable on its face. Such partial
amendment shall be clearly identified and marked to show deletions and additions.
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1. Text of the Proposed Rule Change

Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act of
1934 (the “Act”),* and Rule 19b-4 thereunder,® the Municipal Securities Rulemaking
Board (the “MSRB” or “Board”) is filing with the Securities and Exchange Commission
(the “SEC” or “Commission”) a proposed rule change consisting of proposed new Rule
G-44, on supervisory and compliance obligations of municipal advisors; proposed
amendments to Rule G-8, on books and records to be made by brokers, dealers and
municipal securities dealers; and proposed amendments to Rule G-9, on preservation of
records (the “proposed rule change”). The MSRB requests that the proposed rule change
be approved with an implementation date six months after the Commission approval date
for all changes except for proposed Rule G-44(d), which municipal advisors would be
required to implement eighteen months after the Commission approval date.

@ The text of the proposed rule change is attached as Exhibit 5. Text
proposed to be added is underlined, and text proposed to be deleted is enclosed in
brackets.

(b) Not applicable.
(©) Not applicable.
2. Procedures of the Self-Regulatory Organization

The proposed rule change was approved by the Board at its June 12, 2014
meeting. Questions concerning this filing may be directed to Michael L. Post, Deputy
General Counsel, at (703) 797-6600.

3. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

(@) Purpose

Following the financial crisis of 2008, Congress enacted the Dodd-Frank Wall
Street Reform and Consumer Protection Act (the “Dodd-Frank Act™).® The Dodd-Frank
Act establishes a new federal regulatory regime requiring municipal advisors to register
with the SEC, deeming them to owe a fiduciary duty to their municipal entity clients and
granting the MSRB rulemaking authority over them. The MSRB, in the exercise of that
authority, is currently developing a comprehensive regulatory framework for municipal

! 15 U.S.C. 78s(b) ().
2 17 CFR § 240.19b-4.

3 Pub. Law No. 111-2013, 124 Stat. 1376 (2010).
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advisors. A significant element of that regulatory framework is proposed Rule G-44,
which would establish supervisory and compliance obligations of municipal advisors
when engaging in municipal advisory activities. Proposed Rule G-44 utilizes a primarily
principles-based approach to supervision and compliance in order to, among other things,
accommodate the diversity of the municipal advisor population, including small and
single-person entities. Proposed Rule G-44 is accompanied by proposed amendments to
Rules G-8 and G-9 to establish fundamental books-and-records requirements for
municipal advisors, including those related to their supervisory and compliance
obligations.

Proposed Rule G-44

Proposed Rule G-44 follows a widely accepted model in the securities industry
consisting of a reasonably designed supervisory system complemented by the designation
of a chief compliance officer (“CCQ”). The proposed rule draws on aspects of existing
supervision and compliance regulation under other regimes, including those for broker-
dealers under rules of the MSRB and Financial Industry Regulatory Authority
(“FINRA”) and for investment advisers under the Investment Advisers Act of 1940
(“Advisers Act”).

In summary, proposed Rule G-44 would require:

e A supervisory system reasonably designed to achieve compliance with
applicable securities laws;

e Written supervisory procedures;

e The designation of one or more municipal advisor principals to be
responsible for supervision;

e Compliance processes reasonably designed to achieve compliance with
applicable securities laws;

e An annual certification regarding those compliance processes;

e The designation of a CCO to administer those compliance processes; and

e At least annual reviews of compliance policies and supervisory
procedures.

The proposed amendments to Rules G-8 and G-9, in summary, would require
each municipal advisor to make and keep records of its:

Written supervisory procedures;

Designations of persons as responsible for supervision;

Written compliance policies;

Designations of persons as CCO;

Reviews of compliance policies and supervisory procedures; and
Annual certifications regarding compliance processes.

Paragraph (a) of proposed Rule G-44 is the core provision, which would require
all municipal advisors to establish, implement and maintain a system to supervise their
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municipal advisory activities and those of their associated persons that is reasonably
designed to achieve compliance with all applicable securities laws and regulations,
including applicable MSRB rules (defined as “applicable rules”). Paragraph (a) specifies
that final responsibility for proper supervision rests with the municipal advisor.
Subparagraph (a)(i) requires the establishment, implementation, maintenance and
enforcement of written supervisory procedures reasonably designed to achieve
compliance with applicable rules. Paragraph .01 of the Supplementary Material specifies
several factors that municipal advisors’ written supervisory procedures must take into
consideration, including the advisor’s size, organizational structure, nature and scope of
activities, number of offices, disciplinary and legal history of its associated persons, the
likelihood that associated persons may be engaged in relevant outside business activities,
and any indicators of irregularities or misconduct (i.e., “red flags”). This guidance allows
municipal advisors to tailor their supervisory procedures to, among other things, their
size, particular business model and structure. Paragraph .02 of the Supplementary
Material emphasizes the flexibility of the proposed rule to accommodate small municipal
advisor firms, even those with only one associated person. Proposed Rule G-44(a)(i) also
specifies requirements to promptly amend supervisory procedures (i) to reflect changes in
applicable rules and (ii) as changes occur in the municipal advisor’s supervisory system;
and to communicate the procedures and amendments to the municipal advisor’s relevant
associated persons.

Proposed Rule G-44(a)(ii) would require municipal advisors to designate one or
more municipal advisor principals to be responsible for the supervision required by the
proposed rule. Paragraph .03 of the Supplementary Material specifies the authority and
specific qualifications required for municipal advisor principals designated as responsible
for supervisory functions. According to the proposed rule, they must have the authority to
carry out the supervision for which they are responsible, including the authority to
implement the municipal advisor’s established written supervisory procedures and take
any other action necessary to fulfill their responsibilities. They also must have sufficient
knowledge, experience and training to understand and effectively discharge their
supervisory responsibilities.* Paragraph .03 of the Supplementary Material also specifies
that, even if not designated as a supervisory principal, whether a person has responsibility
for supervision under the proposed rule would depend on whether, under the facts and
circumstances of a particular case, the person has the requisite degree of responsibility,
ability or authority to affect the conduct of the employee whose behavior is at issue.

4 The MSRB intends to propose amendments to MSRB Rules G-2 and G-3 to
create the “municipal advisor principal” classification, define the term and require
qualification in accordance with the rules of the Board. The MSRB expects those
changes to become effective well in advance of the proposed implementation
dates of the proposed rule change. Although the MSRB does not expect a
municipal advisor principal examination to be in place by the time of the
implementation dates of the proposed rule change, the MSRB may develop such
an examination in the future. The absence of such an examination does not
preclude the creation of the classification.
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Paragraph (b) of proposed Rule G-44 would require municipal advisors to
implement processes to establish, maintain, review, test and modify written compliance
policies and supervisory procedures. Proposed Rule G-44(b) would specify that the
reviews of compliance policies and supervisory procedures must be conducted at least
annually. Paragraph .04 of the Supplementary Material would provide, however, that
municipal advisors should consider the need, in order to comply with all of the other
requirements of the proposed rule, for more frequent reviews. The paragraph also would
provide guidance on what, at a minimum, municipal advisors should consider during their
reviews of compliance policies and supervisory procedures. These considerations include
any compliance matters that arose since the previous review, any changes in municipal
advisory activities and any changes in applicable law.

Paragraph (c) of proposed Rule G-44 would require municipal advisors to
designate one individual as their CCO. Paragraph .05 of the Supplementary Material
would explain the role of a CCO and the importance of that role. Specifically, a CCO is a
primary advisor to the municipal advisor on its overall compliance scheme and the
policies and procedures that the municipal advisor adopts in order to comply with
applicable law. To fulfill this role, a CCO should have competence in the process of (1)
gaining an understanding of the services and activities that need to be the subject of
written compliance policies and written supervisory procedures; (2) identifying the
applicable rules pertaining to those services and activities; (3) developing policies and
procedures that are reasonably designed to achieve compliance with applicable law; and
(4) developing programs to test compliance with the municipal advisor’s policies and
procedures.” Paragraph .05 would further explain that the CCO can be a principal of the
firm or a person external to the firm; though, in that case, the person must have the
described competence and the municipal advisor retains ultimate responsibility for its
compliance obligations. This approach to the CCO function in the proposed rule, which
would give municipal advisors the option to outsource the CCO role, follows the
approach applicable to investment advisers under the Advisers Act.®

Paragraph .06 of the Supplementary Material specifies that the CCO, and any
compliance officers that report to the CCO, shall have responsibility for and perform the
compliance functions required by the proposed rule. Paragraph .07 of the Supplementary
Material provides that a municipal advisor’s CCO may hold any other position within the
municipal advisor, including senior management positions, so long as the person can
discharge the duties of CCO in light of all of the responsibilities of any other positions.
This guidance is especially relevant to small municipal advisors, including sole

> These qualifications of a CCO draw on those specified in FINRA’s CCO
requirement for its member firms. See FINRA Rule 3130 Supplementary Material
.05.

® See Section 202(25) of the Advisers Act, 15 U.S.C. 80b-2(25), and Rule 206(4)-7,
17 CFR § 275.206(4)-7.
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proprietorships and other one-person entities. It makes clear that a single individual may,
for example, serve under appropriate circumstances as chief executive officer (“CEQ”),
supervisory principal and CCO. In addition, as discussed above, the CCO may be
external to the firm, such as an outside consultant.

Paragraph (d) of proposed Rule G-44 would require municipal advisors to have
their CEO(s) (or equivalent officer(s)) annually certify in writing that the municipal
advisor has in place processes to establish, maintain, review, test and modify written
compliance procedures and written supervisory procedures reasonably designed to
achieve compliance with applicable rules. FINRA member firms that also are municipal
advisors are already required under FINRA Rule 3130 to make annually a substantially
similar certification with respect to applicable federal securities laws and regulations,
including MSRB rules. In light of this existing FINRA requirement, proposed Rule
G-44(d) would provide for an exception from the annual certification requirement for
municipal advisors that are subject to a substantially similar FINRA requirement.
Paragraph .08 of the Supplementary Material provides that the execution of the
certification and any consultation rendered in connection with the certification does not
by itself establish business line responsibility.

Paragraph (e) of proposed Rule G-44 would provide an exemption for banks
engaging in municipal advisory activities in the exercise of bank fiduciary powers from
Rule G-44 and the related books and records requirements if the municipal advisor
certifies in writing annually that it is, with respect to those activities, subject to federal
supervisory and compliance obligations and books and record requirements that are
substantially equivalent to the supervisory and compliance obligations in Rule G-44 and
the books and records requirements of Rule G-8(h)(iii). The ability to so certify and
utilize this exemption is provided because it is unnecessary for a municipal advisor to
comply with each other provision of proposed Rule G-44 if it is subject to substantially
equivalent supervisory and compliance obligations as part of the extensive federal
regulatory regime to which banks are already subject.

Paragraph (f) of proposed Rule G-44 would provide a definition of the term
“municipal advisor” for purposes of the rule as a person that is registered or required to
be registered as a municipal advisor under Section 15B of the Act and rules and
regulations thereunder.

Proposed Amendments to Rules G-8 and G-9

The proposed amendments to Rules G-8" and G-9 would be the first revisions to
those rules to address the books and records that must be made and preserved by

! Proposed Rule G-8(h) includes reserved subparagraphs (ii) - (iv) for books and

records provisions that the MSRB may propose in relation to other rules for
municipal advisors. The MSRB will make conforming changes to this proposal as
appropriate depending on relevant future rulemaking actions by the MSRB and
SEC.
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municipal advisors registered or required to be registered with the SEC. As a fundamental
element, new Rule G-8(h)(i) would require each municipal advisor to keep all of the
general business records described in Exchange Act Rule 15Ba-1-8(a)(1)-(8). New Rule
G-8(h)(v) would require each municipal advisor to make and keep records related to its
supervisory and compliance obligations. It would require each municipal advisor to make
and keep its written supervisory procedures and written compliance policies, records of
designations of persons as CCO and of persons responsible for supervision, records of
reviews of its written compliance policies and written supervisory procedures, annual
certifications as to compliance processes, and, if applicable, certifications regarding the
exemption for federally regulated banks.

The proposed amendments to Rule G-9 would require each municipal advisor to
preserve the books and records described in Rule G-8(h), including records related to the
municipal advisor’s supervisory and compliance obligations, for a period of not less than
five years. This five-year preservation requirement would be consistent with the
requirement of Exchange Act Rule 15Bal-8 (on books and records to be made and
maintained by municipal advisors).? New subsection (h) to Rule G-9 would require,
however, that records of the designations of persons responsible for supervision and
designations of persons as CCO be preserved for the period of designation of each person
designated and for at least six years following any change in such designation. This six-
year preservation requirement is supported by, among other things, the importance of
such documents in later ascertaining the identity of responsible persons during particular
periods of time. Moreover, it would be consistent with the current provisions of Rule G-9
for records of similar designations by brokers, dealers and municipal securities dealers.

The proposed amendments to existing Rule G-9(e) would expressly provide that
municipal advisors may retain records using electronic storage media or by other similar
medium of record retention, subject to the retrieval and reproduction requirements of
Rule G-9. The allowance for this means of compliance would be made generally
applicable, so as to expressly accommodate the use of electronic storage media by dealers
as well as municipal advisors.

Proposed Rule G-9(i) would require compliance with Exchange Act Rule 15Bal-
8(b)(2) and (c),’ regarding records related to the formation and cessation of business.
Proposed Rule G-9(j) would require non-resident municipal advisors to comply with
Exchange Act Rule 15Bal-8(f),* regarding records of non-resident municipal advisors.
Proposed Rule G-9(k) would provide that whenever a record is preserved by a municipal
advisor on electronic storage media, if the manner of storage complies with Exchange
Act Rule 15Bal-8(d),** it will be deemed to be preserved in a manner that is in

8 See 17 CFR § 240.15Bal1-8(b)(1).
’ 17 CFR § 240.15Ba1-8(b)(2) & (c).
10 17 CFR § 240.15Ba1-8(f).

1 17 CFR § 240.15Ba1-8(d).
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compliance with the requirements of Rule G-9. This provision would give municipal
advisors the choice to comply with either the SEC’s or the MSRB’s preservation
requirements.

(b) Statutory Basis
Section 15B(b)(2) of the Act*? provides that

The Board shall propose and adopt rules to effect the purposes of this title
with respect to transactions in municipal securities effected by brokers,
dealers, and municipal securities dealers and advice provided to or on
behalf of municipal entities or obligated persons by brokers, dealers,
municipal securities dealers, and municipal advisors with respect to
municipal financial products, the issuance of municipal securities, and
solicitations of municipal entities or obligated persons undertaken by
brokers, dealers, municipal securities dealers, and municipal advisors.

Section 15B(b)(2)(A)(i) of the Act™® provides that the MSRB’s rules shall

appropriately classify municipal securities brokers, municipal securities dealers,
and municipal advisors (taking into account relevant matters, including types of
business done, nature of securities other than municipal securities sold, and
character of business organization), and persons associated with municipal
securities brokers, municipal securities dealers, and municipal advisors.

Section 15B(b)(2)(C) of the Act™ provides that the MSRB’s rules shall

be designed to prevent fraudulent and manipulative acts and practices, to
promote just and equitable principles of trade, to foster cooperation and
coordination with persons engaged in regulating, clearing, settling,
processing information with respect to, and facilitating transactions in
municipal securities and municipal financial products, to remove
impediments to and perfect the mechanism of a free and open market in
municipal securities and municipal financial products, and, in general, to
protect investors, municipal entities, obligated persons, and the public
interest.

The MSRB believes that the proposed rule change is consistent with Sections
15B(b)(2), 15B(b)(2)(A)(i) and 15B(b)(2)(C) of the Act because it would require

12 15 U.S.C. 780-4(b)(2).
13 15 U.S.C. 780-4(b)(2)(A)(i).

14 15 U.S.C. 780-4(b)(2)(C).
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municipal advisors to adopt a supervisory structure and compliance processes in order to
help ensure knowledge of, and compliance with, applicable securities laws and
regulations, including applicable MSRB rules. The applicable securities laws include,
without limitation, relevant provisions of the Act and Commission rules thereunder,
including the Commission’s registration, form submission and recordkeeping
requirements for municipal advisors.'®> Supervision and compliance functions are
fundamental to preventing securities law violations from occurring, while they also
promote early detection and prompt remediation of violations when they do occur. Such
functions are complementary to an enforcement program designed to deter violations of
securities laws by imposing penalties for violations after they occur. The MSRB believes
that, for example, requiring each firm’s chief executive officer (or equivalent officer) to
provide an annual certification will help ensure that compliance processes are given
sufficient attention at the highest levels of management and will help foster compliance,
without adding a significant burden.

Section 15B(b)(2)(L)(iv) of the Act™® requires that rules adopted by the Board

not impose a regulatory burden on small municipal advisors that is not
necessary or appropriate in the public interest and for the protection of
investors, municipal entities, and obligated persons, provided that there is
robust protection of investors against fraud.

The MSRB believes that the proposed rule change is consistent with Section
15B(b)(2)(L)(iv) of the Act. While the proposed rule change would affect all municipal
advisors, including small municipal advisors, it would be a necessary and appropriate
regulatory burden in order to promote compliance with MSRB rules. Proposed Rule G-44
utilizes a primarily principles-based approach to supervision in order to, among other
things, accommodate the diversity of the municipal advisor population, including small
municipal advisors and sole proprietorships. Paragraph .02 of the Supplementary Material
notes that even a municipal advisor with only one associated person can have a sufficient
supervisory system under proposed Rule G-44. Under the same paragraph, one person
may be designated as responsible for supervision and the rule would allow for written
supervisory procedures to be tailored based on factors such as the size of the firm. The
MSRB believes that all municipal advisors, regardless of size, will benefit from a
requirement that they document with specificity how they plan to comply with applicable
rules.

The MSRB also believes that the proposed rule change is consistent with Section
15B(b)(2)(G) of the Act,'” which provides that the MSRB’s rules shall

1 Registration of Municipal Advisors, Rel. No. 34-70462 (Sept. 20, 2013) (“SEC
Final Rule™), 78 FR 67467 (Nov. 12, 2013).

16 15 U.S.C. 780-4(b)(2)(L)(iv).

1 15 U.S.C. 780-4(b)(2)(G).
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prescribe records to be made and kept by municipal securities brokers, municipal
securities dealers, and municipal advisors and the periods for which such records
shall be preserved.

The proposed rule change would require each municipal advisor to make and keep
all of the general business records described in Exchange Act Rule 15Ba-1-8(a)(1)-(8). It
also would require each municipal advisor to make and keep records of written
supervisory procedures and compliance policies, designations of persons as CCO and of
persons responsible for supervision, reviews of the adequacy of written compliance
policies and written supervisory procedures, the annual certifications as to compliance
processes, and, if applicable, annual certifications regarding the exemption for federally
regulated fiduciary activities of banks. The proposed rule change also contains
preservation requirements for the required records, including a modernization of the rule
language made generally applicable to dealers as well as municipal advisors, which
expressly allows preservation on electronic storage media. The MSRB believes that the
proposed amendments to Rules G-8 and G-9 related to recordkeeping and records
preservation will promote compliance and facilitate enforcement of proposed Rule G-44,
other MSRB rules, and other applicable securities laws and regulations.

4, Self-Regulatory Organization’s Statement on Burden on Competition

Section 15B(b)(2)(C) of the Act requires that MSRB rules not be designed to
impose any burden on competition not necessary or appropriate in furtherance of the
purposes of the Act. In determining whether this standard has been met, the MSRB has
been guided by the Board’s recently-adopted policy to more formally integrate economic
analysis into the rulemaking process. In accordance with this policy the Board has
evaluated the potential impacts of the proposed rule change, including in comparison to
reasonable alternative regulatory approaches.

The MSRB does not believe that the proposed rule change will impose any
burden on competition not necessary or appropriate in furtherance of the purposes of the
Act, since the supervision and compliance requirements, or substantially equivalent
federal requirements, and the books and records requirements would apply equally to all
municipal advisors to the extent their municipal advisory activities are not already
supervised under existing Rule G-27.*% The MSRB has considered whether it is possible
that the costs associated with the supervision and compliance requirements of the
proposed rule, relative to the baseline, may affect the competitive landscape by leading
some municipal advisors to exit the market, curtail their activities or consolidate with
other firms. For example, some municipal advisors may determine to consolidate with
other municipal advisors in order to benefit from economies of scale (e.g., by leveraging

18 Rule G-27 is the MSRB’s supervisory rule applicable to brokers, dealers and

municipal securities dealers.
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existing compliance resources of a larger firm) rather than to incur separately the costs
associated with the proposed rule.

It is also possible that the competitive landscape can be affected by leading some
municipal advisors, particularly small municipal advisors, to exit the market. Such exits
from the market may lead to a reduced pool of municipal advisors. However, as the SEC
recognized in its final rule on the permanent registration of municipal advisors, the
market for municipal advisory services is likely to remain competitive despite the
potential exit of some municipal advisors (including small entity municipal advisors),
consolidation of municipal advisors, or lack of new entrants into the market.®

It is also possible that competition for municipal advisory services can be affected
by whether incremental costs associated with requirements of the proposed rule are
passed on to advisory clients. The amount of costs passed on may be influenced by the
size of the municipal advisory firm. For smaller municipal advisors with fewer clients,
the incremental costs associated with the requirements of the proposed rule may represent
a greater percentage of annual revenues, and, thus, such advisors may be more likely to
pass those costs along to their advisory clients. As a result, the competitive landscape
may be altered by the potentially impaired ability of smaller firms to compete for
advisory clients.

The Dodd-Frank Act provides that MSRB rules may not impose a regulatory
burden on small municipal advisors that is not necessary or appropriate in the public
interest and for the protection of investors, municipal entities, and obligated persons
provided that there is robust protection of investors against fraud. The MSRB is sensitive
to the potential impact of the requirements contained in proposed Rule G-44 and the
proposed amendments to Rules G-8 and G-9 on small municipal advisors. The MSRB
understands that some small municipal advisors and sole proprietors, unlike larger
municipal advisory firms, may not employ full-time compliance staff and that the cost of
ensuring compliance with the requirements of the proposed rule may be proportionally
higher for these smaller firms. The MSRB believes that the proposed rule change is
consistent with the Dodd-Frank Act’s provision with respect to burdens imposed on small
municipal advisors.

The MSRB solicited comment on the potential burdens of the proposed rule
change in a notice requesting comment on a draft Rule G-44 and draft amendments to
Rules G-8 and G-9, and a separate notice requesting comment on additional draft
amendments to Rules G-8 and G-9 that were initially published in connection with draft
MSRB Rule G-42, which notices incorporated the MSRB’s preliminary economic
analyses.?® The specific comments and responses thereto are discussed in Part 5.

19 See SEC Final Rule at 505, 78 FR 67467, at 67608.

20 MSRB Notice 2014-04 (Feb. 25, 2014) (“Request for Comment”); MSRB Notice
2014-01 (Jan. 9, 2014).
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5. Self-Regulatory Organization’s Statement on Comments on the
Proposed Rule Change Received from Members, Participants, or Others

The MSRB received twelve comment letters in response to the Request for
Comment,?! and two comment letters specifically addressing the relevant draft record-
keeping requirements published in connection with draft MSRB Rule G-42.%% The
comment letters are summarized below by topic.

Support for the Proposed Rule

SIFMA states that it supports the MSRB’s efforts to ensure that municipal
advisors adopt a supervisory structure for engaging in municipal advisory activities and
are properly supervised. SIFMA supports the required elements of supervisory systems
contained in proposed Rule G-44 as it follows a widely accepted model in the securities
industry. NAIPFA comments that the proposed rule strikes an appropriate balance
between a principles-based and a prescriptive approach and encourages the MSRB to
retain the overall tone and structure of the proposed rule. ICI supports the proposal and
comments that its requirements are consistent with those imposed on other securities
professionals.

2 Comments were received in response to the Request for Comment from:

American Bankers Association: Letter from Cristeena G. Naser, Vice President
and Senior Counsel, dated May 1, 2014 (“ABA”); Bond Dealers of America:
Letter from Michael Nicholas, Chief Executive Officer, dated April 28, 2014
(“BDA’); Edwin C. Blitz Investments, Inc.: E-mail from Edwin Blitz dated
March 18, 2014 (“Blitz”); Investment Company Institute: Letter from Tamara K.
Salmon, Senior Associate Counsel, dated April 15, 2014 (“ICI”"); LIATI Group,
LLC: E-mail from Weldon Fleming dated March 10, 2014 (“LIATI”); MSA
Professional Services, Inc.: Letter from Gilbert A. Hantzsch, Chief Executive
Officer, dated April 28, 2014 (“MSA”); National Association of Independent
Public Finance Advisors: Letter from Jeanine Rodgers Caruso, President, dated
April 28, 2014 (“NAIPFA”); Raftelis Financial Consultants, Inc.: Letter from
Alexis F. Warmath, Vice President, and Christopher P.N. Woodcock, President,
Woodcock & Associates, Inc., dated April 28, 2014 (“Raftelis”); Roberts
Consulting, LLC: E-mail from Jonathan Roberts dated March 13, 2014
(“Roberts”); Securities Industry and Financial Markets Association: Letter from
David L. Cohen, Managing Director, Associate General Counsel, dated April 25,
2014 (“SIFMA”); Tibor Partners, Inc.: E-mail from William Johnston dated
February 25, 2014 (*“Tibor”); and Yuba Group: Letter from Linda Fan, Managing
Partner, dated April 28, 2014 (“Yuba”).

22 Cooperman Associates: Letter from Joshua G. Cooperman dated March 10, 2014

(“Cooperman’); and Lamont Financial Services: Letter from Robert A. Lamb,
President, dated March 10, 2014 (“Lamont”).
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Flexibility for Smaller Municipal Advisors

BDA comments that the proposed rule is too flexible in allowing small firms to
determine and carve out an accommaodation for themselves. BDA further states that the
MSRB should set forth minimum standards that all municipal advisor firms must meet
when establishing supervisory and compliance procedures, but allow firms to decide how
to implement them. BDA states that small firms should not be allowed to diminish their
obligations. Similarly, MSA states that the proposed rules appear to hold larger firms to a
higher standard than smaller firms and recommends a prescriptive approach that places
clear regulatory requirements on all firms, regardless of size. In contrast, NAIPFA
comments that the proposed rule appropriately accommodates small and single person
municipal advisors by, among other things, allowing supervisory systems to be tailored to
the size of the firm. Yuba comments that the proposed rule is biased towards larger firms
and does not make adequate accommodations for smaller and single-person firms since
larger firms are able to spread the actual and opportunity costs of compliance over a
larger number of clients and employees. MSA asks whether large firms will be held to a
stricter compliance standard than small firms with respect to the development and
implementation of policies and procedures.

The MSRB acknowledges that the proposed rule change contains standards that
may vary based on firm size. The MSRB believes that the appropriateness of supervisory
procedures is dependent on a firm’s size since, for example, procedures that may be
appropriate for a two-person firm would likely not be effective for a much larger firm.
The proposed rule change deliberately gives firms flexibility to tailor their supervisory
system to their particular firm. The MSRB believes that the proposed rule change strikes
an appropriate balance between burdens on small advisors and flexibility for small
advisors. This balance is evident from the comments, some of which state that the
proposed rule is too burdensome for small advisors, while others state that the proposed
rule gives small advisors too much flexibility.

Sole-Proprietorships

NAIPFA comments that the MSRB may want to consider exempting single
person firms from developing a compliance manual. According to NAIPFA, since sole-
proprietors will be obligated to monitor their own activities and will be disproportionately
burdened by the proposed rule, requiring them to undertake such activities will not result
in any appreciable benefit to municipal entities or obligated persons. Tibor comments that
it is a one-man operation with one client and that the proposed rule will ultimately
deprive its client from access to valuable advice. Roberts asks what written policies on
supervision sole proprietors can have and asks why it is necessary for a sole proprietor to
assign the responsibility for the management of monitoring this supervision to the sole
individual at the firm. Roberts also asks what the sole-proprietor should do in any self-
imposed self-evaluation and why deal files are not enough.

The MSRB acknowledges that the costs associated with the proposed rule could
fall disproportionately on small municipal advisors, including sole-proprietorships;
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however, to address this concern, the proposed rule change states that a municipal advisor
with few personnel, or even only one associated person, can have a sufficient supervisory
system and that written supervisory procedures can be tailored to the firm’s size.
Requiring sole-proprietors to have a supervisory system in place is important because
oversight of a firm’s municipal advisory activities is essential regardless of firm size.
Proposed Rule G-44 deliberately does not contain specific prescriptions as to the
procedures a sole proprietor should have as such detail would undermine the flexibility of
the proposed rule and the primarily principles-based approach utilized. Under the
proposed rule’s flexible principles, procedures would be required to be reasonably
designed to achieve compliance, and such reasonableness will depend in part on the
municipal advisor’s size and particular business model. The MSRB believes, as noted,
that all municipal advisors, regardless of size, will benefit from a requirement that they
document with specificity how they plan to comply with applicable rules. Developing
appropriate systems and documenting and following written procedures is a well
established practice among businesses, regardless of size, for facilitating compliance with
regulation in a broad range of other areas (e.g., taxes, human resources).

Self-Certification

BDA states that Rule G-44 should require all municipal advisors to complete a
periodic self-certification regarding the meeting of professional qualification standards by
its associated persons, as well as to certify the municipal advisor’s ability to comply, and
history of complying, with all applicable regulatory requirements. BDA states that it is
critical for municipal advisors to self-certify that they are meeting the same professional
qualification standards as broker-dealers regardless of size much like rules for broker-
dealers and comments that, since self-certification is already required of broker-dealers,
municipal advisors that are already broker-dealers should not be unduly burdened. MSA
comments that periodic self-certifications seem practical and feasible but that
certification metrics should be outlined by the MSRB for consistency among all regulated
firms, regardless of size. In contrast, NAIPFA sees no value in requiring municipal
advisor representatives to complete a periodic self-certification since it would appear to
simply create an additional regulatory burden without any appreciable benefits. NAIPFA
opposes the creation of a self-certification requirement unless an objective basis can be
provided showing that it would result in a decrease in the number of compliance
violations.

The MSRB has revised the proposal to create a self-certification in response to the
BDA and MSA comments, though the proposed requirement is less broad. The
commenters referenced a certification regarding the meeting of professional qualification
standards and the ability to comply, and history of complying, with all applicable
regulatory requirements. The proposed self-certification, like that in FINRA Rule 3130, is
with regard to processes to establish, maintain, review, test and modify written
supervisory procedures reasonably designed to achieve compliance with applicable rules.
The MSRB does not believe it is feasible or should be necessary to show in advance, as
NAIPFA suggests, that the proposed self-certification will result in a decrease in the
number of compliance violations.
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Outsourcing CCO Function

NAIPFA comments that municipal advisors should be able to outsource the CCO
function and that there should be no requirement that the CCO be either a principal or
associated person of a municipal advisor. SIFMA does not object to the proposal’s
flexibility with respect to outsourcing the CCO function. Raftelis comments that the
ability of municipal advisors to outsource the CCO function may be essential for fairly
small firms to be able to address the proposed rule’s requirements. BDA asks the MSRB
to make clear within the language of proposed Rule G-44 that the firm remains ultimately
responsible for any decisions made by the CCO, whether the position is outsourced or
not. BDA acknowledges that this is included in Paragraph .05 of the Supplementary
Material but states that it should be included in rule text beyond the Supplementary
Material. MSA agrees that the ability to outsource the CCO position could help promote
and improve the fiduciary duties required of municipal advisors, but questions whether
municipal advisors will elect to use outside CCOs due to liability and exposure concerns
since compliance ultimately falls to the municipal advisor firms.

No commenters opposed the option provided in the proposed rule to outsource the
CCO role. The MSRB believes that the statement in paragraph .05 of the Supplementary
Material that the municipal advisor retains ultimate responsibility for its compliance
obligations is adequate; therefore, the MSRB is not revising the rule text in response to
BDA’s comment.

Recordkeeping Requirements

SIFMA supports the proposed amendments to Rules G-8 and G-9 related to
municipal advisor supervisory and compliance obligations and comments that the
proposed recordkeeping and retention requirements are reasonable and are in line with
existing MSRB requirements. NAIPFA requests that proposed Rule G-9(h) be amended
to state that the records described in Rule G-8(h)(iii)(B) and (D) are required to be
preserved only for the duration of a person’s designation as a supervisor and/or CCO and
for at least five years following any change in such designation to harmonize this portion
of Rule G-9 with similar portions of Exchange Act Rule 15Bal-82 relating to items such
as the requirement that firms retain records relating to the “names of persons who are
currently, or within the past five years were, associated with the municipal advisor.”
NAIPFA further comments that since Exchange Act Rule 15Bal-8 mandates a five-year
retention period following a person’s disassociation, it would make sense to impose a
similar five-year retention requirement under proposed rule G-9(h). Finally, NAIPFA
states that establishing a six-year retention requirement when all other similar retention
requirements are five years creates an inconsistent and overly complex regulatory regime
with no appreciable benefit. MSA observed it would be premature to attempt to quantify
record-keeping costs at this time as there are still unanswered questions regarding what
types of information will be required for regulatory retention compliance.

23 17 CFR § 240.15Bal-8.
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As discussed in the Request for Comment, there is a six-year retention period for
records relating to designations of persons responsible for supervision and as CCO to be
consistent with the current provisions of Rule G-9 for records of similar designations by
brokers, dealers and municipal securities dealers. This longer requirement is also
supported by the importance of such records in ascertaining the identity of responsible
persons during particular periods of time. The proposed rule change requires the other
records related to municipal advisor supervisory and compliance obligations to be
preserved for five years to be consistent with the preservation requirements of Exchange
Act Rule 15Bal-8. Therefore, the MSRB is not proposing any revisions in response to
NAIPFA’s comments on the retention periods.

On the subject of the fundamental record-keeping requirements initially proposed
in connection with draft MSRB Rule G-42, Cooperman requested that the MSRB provide
a draft of a prototype baseline policies and procedures guide that smaller financial
advisor firms can adopt or modify, as needed. Cooperman also requested that the MSRB
clarify that maintenance of documents and emails on a firm’s email site or through its
internet service provider will comply with records retention requirements. Lamont asked
whether all emails and client records should be saved in the same folder in electronic
media. In addition, Lamont stated that costs will be substantial and not necessarily spread
among all clients, that recordkeeping will be extremely time consuming and will result in
lost productivity, and that the costs will impact small profit margins in the short term
“before prices can be adjusted by the [municipal advisor] and the client.”

The MSRB has declined at this time to provide a policies and procedures guide in
part because it may be impracticable for the MSRB to develop policies and procedures
that would appropriately address the scope and diversity of business models and
particular practices of the numerous municipal advisor firms. With regard to records
retention, the proposed amendments to Rule G-9 contain relatively principles-based
requirements, including the standard that records be available for ready retrieval,
inspection and production of copies. The draft amendments to Rule G-9 would not
prescribe the specific details of how or where electronic records must be preserved.
Additionally, if a municipal advisor would prefer to comply with the SEC’s electronic
record retention requirements (SEC Rule 15Bal-8(d)), as interpreted by the SEC, the
proposed amendments to Rule G-9 would provide that alternative. The issue of
compliance costs being passed on to municipal entity and obligated person clients is
addressed separately below.

Comparison to Rule G-27

SIFMA states that it commends the MSRB for proposing a supervisory regime of
similar robustness to the requirements of Rule G-27, resulting in a level playing field for
all municipal advisors. SIFMA comments that municipal advisors should consider as a
business practice some of the specific requirements contained in Rule G-27 that are not in
the proposed rule. BDA states that the draft rule sets a lower baseline than Rule G-27 and
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some of the requirements imposed on municipal securities dealers in Rule G-27 should be
extended to municipal advisors.

The MSRB recognizes that the approach taken in the proposed rule is different
than that in Rule G-27. Rule G-27 reflects evolving broker-dealer industry practices and
many of its more prescriptive elements reflect the fact that many dealers, unlike
municipal advisors in their capacity as municipal advisors, hold customer funds and
securities for safekeeping. In any event, complete parallelism between Rules G-44 and G-
27 is not possible given that broker-dealers do not owe a fiduciary duty and therefore are
subject to different underlying standards of conduct. BDA did not provide any details
regarding which aspects of Rule G-27 should be applied to municipal advisors and why it
would be appropriate to do so. The MSRB does not believe that it is appropriate at this
time to apply any additional provisions from Rule G-27 to municipal advisors and is,
therefore, not amending the proposed rule in response to these comments.

Economic Analysis - General

SIFMA comments that the MSRB’s preliminary economic analysis incorporated
in the request for comment justifies the supervisory and recordkeeping requirements in
the proposed rule. MSA comments that there is little publicly available information about
the municipal advisor industry and, as such, benefits to municipal entities would seem
clear as they relate to required informational transparency and the requirement of a
supervisory structure. However, MSA states that explaining the costs and benefits of
regulatory compliance to the benefiting municipalities is an element that has not received
adequate attention.

The MSRB has engaged in, and will continue to engage in, education and
outreach initiatives to municipal entities, obligated persons and the general public
regarding the MSRB’s regulation of municipal advisors.

NAIPFA comments that there is a lack of objective evidence indicating that firms
have engaged in widespread violations of their fiduciary duties, and therefore a need does
not exist for the MSRB to articulate supervisory or compliance obligations at this time
since the costs (including significant impacts on competition, market efficiency, and
capital formation), time and effort that will be required to be expended by municipal
advisors will likely outweigh any incremental benefits that may be realized by municipal
entities and obligated persons. Raftelis comments that the requirement to maintain written
records of supervisory and compliance policies and procedures may be unnecessary, may
not provide any additional benefits, and may be overly burdensome and costly. Raftelis
comments that with respect to the specific services provided by firms that serve the water
and wastewater utility industry and whose role as a municipal advisor is fairly limited,
the benefits of the proposed rules will be small and there is a risk that information and
services relied on by government-owned utilities to facilitate the process of borrowing
money may become more expensive and less readily available.
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Proposed Rule G-44 is intended to prevent unlawful conduct and to help detect
and promptly address unlawful conduct when it does occur. The need for proposed Rule
G-44 arises from the MSRB’s regulatory oversight of municipal advisors as provided
under the Dodd-Frank Act. The Dodd-Frank Act establishes a federal regulatory regime
that requires municipal advisors to register with the SEC and grants the MSRB broad
rulemaking authority over municipal advisors. The MSRB, in the exercise of that
authority, is in the process of developing a regulatory framework for municipal advisors.
Supervision and compliance functions play an important role in promoting and fostering
compliance by municipal advisors with all applicable securities laws, including
applicable MSRB rules. Supervision and compliance functions are designed to prevent
violations from occurring, while they also promote early detection and prompt
remediation of violations when they do occur. Such functions are complementary to an
enforcement program designed to deter violations of securities laws by imposing
penalties for violations after they occur.

For similar reasons, the regulation of supervisory and compliance functions is
well established within the financial services industry. The model of requiring a
reasonably designed supervisory system complemented by the designation of a CCO to
be responsible for compliance processes is a widely accepted regulatory model across the
financial services industry. To achieve comparable levels of compliance with applicable
securities laws as seen with other financial services professionals, there is a need for a
MSRB rule establishing municipal advisors’ supervisory and compliance obligations.

The MSRB believes that the proposed rule change will help to prevent violations
of fiduciary duties and does not believe that prior evidence of such violations is necessary
to support implementation of the proposed rule change. Proposed Rule G-44 follows a
widely accepted model in the securities industry of a reasonably designed supervisory
system complemented by the designation of a CCO and draws on aspects of existing
supervision and compliance regulation under related regimes.

Economic Analysis — Small Firms and Sole Proprietorships

Many of the comments on the proposed rule and proposed amendments were
directed to the costs of compliance for small municipal advisors. Yuba, a seven-person
firm, provided specific cost estimates related to complying with draft Rules G-42 and G-
44 during the first six months of 2014 that exceeded $125,000, or nearly $18,000 per
person. Yuba states that the opportunity cost of time spent on compliance is time that is
not available for client matters, which directly impacts the firm’s bottom line negatively.
Yuba encourages the MSRB to evaluate the potential impact and costs of compliance on
small firms both with respect to increased out-of pocket costs and the opportunity cost of
the firm’s time. Yuba further states that, with fewer people and no other business lines
than their advisory work, smaller firms will be impacted much more than larger firms.
Yuba recommends that the MSRB better accommodate smaller firms by consolidating
regulatory communications and rules into fewer publications and webinars.
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Roberts, a sole proprietorship municipal advisory firm, states that the supervision
requirement for a one-person firm creates an undue burden as the supervision would
require Roberts to supervise himself. Roberts comments that a larger organization can
spread the costs, time, and attorney’s fees to produce a procedures manual and still be
able to source and do a deal for profit. Roberts also comments that the MSRB needs to
consider the rules in the context of the whole when determining the burden because one
rule in isolation is not an undue burden but the totality of all of the rules will cause sole
proprietors to struggle.

LIATI has two persons involved in municipal advisory activities and comments
that the imposition of a supervisory scheme similar to that required by FINRA will be a
major cost in terms of time and money to initiate and maintain.

As discussed above, the MSRB has acknowledged that the costs associated with
the proposed rule change could fall disproportionately on small municipal advisory firms.
To address this concern, the proposed rule allows for small advisors, and advisors with
other particular traits, to reasonably vary their supervisory procedures as appropriate.
Proposed Rule G-44 states that a municipal advisor with few personnel, or even only one
associated person, can have a sufficient supervisory system under the proposed rule, that
written supervisory procedures can be tailored to the firm’s size, and that the CCO role
may be outsourced. As new municipal advisor rules are proposed, the MSRB has
carefully considered, and will continue to carefully consider, the burden of municipal
advisor regulation as a whole.

Costs Passed to Municipal Entities and Obligated Persons

NAIPFA comments that the costs of implementing the proposed rules will
directly or indirectly be passed to municipal entities and obligated persons. MSA
comments that the development and implementation of policies and procedures, annual
filing and/or certification requirements, and the preservation of client records will result
in additional costs that will be passed to municipalities. Raftelis comments that costs
imposed on municipal advisors as a result of the proposed rules will almost certainly be
passed on to municipal entities or obligated persons. Raftelis also states its belief that the
proposed rules will add at least five percent to the cost of providing debt issuance support
services for its clients, while providing little benefit to the client.

The MSRB is sensitive to the potential that the costs of the proposed rule change
may be passed on to municipal entities and obligated persons and this is a factor that the
MSRB has considered as part of its economic analysis. The MSRB believes that any
increase in municipal advisory fees charged to advisory clients attributable to the
incremental costs of the proposed rule compared with the baseline state may be, in the
aggregate, minimal in that the cost per municipal advisory firm likely would be spread
across the number of advisory engagements for each firm. The MSRB believes that the
benefits to municipalities and obligated persons of the proposed rule change outweigh the
potential for increased costs being passed on to these entities. The MSRB will continue to
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consider the impact that increased costs will have on municipal entities and obligated
persons as it continues to develop a regulatory framework for municipal advisors.

Prescriptive vs. Principles-Based Approach

Raftelis comments that, although it seems unlikely that a more prescriptive
approach would be helpful or advantageous to municipal entities, the current principles-
based approach is made less effective due to the ambiguous nature of the language and
lack of applicable and useful guidance. Raftelis further comments that, given the broad
nature of the types of services and types of firms that may be impacted by the proposed
rule change, it will be extremely difficult to provide reasonable guidance that covers all
situations.

The MSRB agrees that the proposed principles-based approach is appropriate
considering the broad array of firms and types of services impacted by these rules. The
MSRB believes that stating more specific obligations in the rule or guidance, however,
would undermine the flexibility to create supervisory systems that are reasonably based
on, among other things, the municipal advisor’s size, organizational structure, nature and
scope of activities, and number of offices. The proposed principles-based approach
affords municipal advisors flexibility in determining the lowest-cost means to meet
regulatory objectives.

Bank Trust Departments and Trust Companies

ABA comments that, with respect to municipal advisory activities of bank trust
departments and trust companies (“bank fiduciaries™), the MSRB should consider the
fiduciary regulatory regimes of federal and state bank regulators as a baseline for
compliance and states that the regulatory regime applicable to bank fiduciaries promotes
compliance with applicable securities laws by requiring bank fiduciaries to develop and
implement compliance and supervisory policies. ABA believes the regulatory regime
applicable to bank fiduciaries satisfies the principles underlying the proposed rule and
that compliance with this regulatory regime should be deemed to constitute compliance
with the proposed rule as this would further the rule’s purpose and avoid overlaying an
unnecessary and costly securities-based compliance program on a banking-law
compliance regime. ABA believes that the imposition of this costly regulatory regime
will provide no additional protections for municipal entities that are bank fiduciary clients
and will require bank fiduciaries to undertake costly reviews to determine where there are
duplicative or contradictory procedures between the two systems.

All municipal advisors should be required, at a minimum, to adhere to federal
supervisory and compliance obligations that are substantially equivalent to those set forth
in the proposed rule change regardless of their other business activities and regulatory
obligations. In response to this comment, the MSRB has revised proposed Rule G-44 so
that a bank fiduciary that certifies annually pursuant to proposed Rule G-44(e) that it is
subject to federal supervisory and compliance obligations and books and records
requirements that are substantially equivalent to the supervisory and compliance
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obligations of Rule G-44 and the books and records requirements of Rule G-8(h)(iii)
would be exempt from the other provisions of Rule G-44 and Rule G-8(h)(iii). Bank
fiduciaries would remain subject to all other applicable MSRB rules.

Requests for More Guidance

NAIPFA comments that it is unclear what the last portion of paragraph .02 of the
Supplementary Material requires in terms of the development of a compliance policy and
requests that additional substantive guidance be provided that addresses how a single
associated person’s procedures should be prepared in line with this provision.?* Proposed
Rule G-44 requires municipal advisors to develop written supervisory procedures that are
“reasonably designed to ensure that the conduct of the municipal advisory activities of
the municipal advisor and its associated persons are in compliance with applicable rules.”
Raftelis comments that this language is insufficient and asks how municipal advisors
know if the written policies and procedures are reasonable and sufficient. Raftelis asks
whether the MSRB will provide samples of written procedures and rules to provide a
guide for addressing this requirement and also asks who is responsible for determining if
the written policies and procedures are adequate and if they will be reviewed by someone
at the MSRB and approved. Raftelis comments that the lack of guidance on what the
written policies need to address increases the burden and cost of compliance. Raftelis
further states that similar comments and concerns are raised by the requirement for
conducting a periodic review and update of the written policies and procedures. MSA
states that paragraph .01 of the Supplementary Material may not provide enough structure
and a more objective, metric-based approach would be preferable; one which clearly
defines the appropriate number of municipal advisor representatives required to fulfill
regulatory responsibilities. MSA requests direction and clarification from the MSRB and
specifically asks whether the MSRB will be releasing an outline with guidelines or
requirements for each policy and procedures manual. Finally, Raftelis states that the
proposed rule does not provide adequate guidance for smaller firms that provide a limited
and specialized set of services that fall under the municipal advisor definition.

The MSRB intends proposed rule G-44 to allow firms a degree of flexibility to
develop written supervisory procedures that are appropriate for their particular business.
There are no plans at this time to review and pre-approve firms’ written supervisory
procedures and each municipal advisor is ultimately responsible for ensuring that its
written policies and procedures are adequate. Additionally, the MSRB is not providing an
outline of guidelines or requirements as doing so would undermine the flexibility of the
principles-based approach utilized by the proposed rule and could not foresee all possible
facts and circumstances that could arise among an extremely diverse population of
municipal advisors operating in a complex market.

24 Paragraph .02 of the Supplementary Material provides, in pertinent part: “In the

case of a municipal advisor with a single associated person, the written
supervisory procedures must address the manner in which, in the absence of
separate supervisory personnel, such procedures are nevertheless reasonably
designed to achieve compliance with applicable rules.”
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Raftelis asks how large a firm has to be, or how large a municipal advisory
practice has to be, before it is necessary to designate additional principals as having
supervisory roles. MSA asks what the proper ratio of certified municipal advisor
representatives is for appropriate compliance with municipal advisor activities.

Proposed Rule G-44(a) would require a supervisory system reasonably designed
to achieve compliance with all applicable rules. Each municipal advisor would be
expected to use its judgment to determine how many supervisory principals and
municipal advisor representatives are needed for the particular firm to meet this standard.

MSA asks whether the additional experience, training, and knowledge metrics
referenced for municipal advisor principals will be identified in subsequent MSRB
notices. MSA also asks what metrics the MSRB will use to determine experience,
training and knowledge outside of the qualification requirements referenced in MSRB
Notice 2014-08.

Under paragraph .03 of the Supplementary Material, municipal advisor principals
must have sufficient knowledge, experience and training “to understand and effectively
discharge their [supervisor] responsibilities.” The MSRB does not currently plan to issue
additional guidance regarding this general requirement, which will depend on the
particular facts and circumstances. Municipal advisors must use judgment to determine
whether a designated supervisory principal’s knowledge, experience and training are
sufficient.

MSA asks whether a CCO and/or designated municipal advisor principal can also
serve in a functional municipal advisor representative capacity, whether the duties of the
CCO and municipal advisor professional can be vested in the same person, and whether a
person can serve as CCO and municipal advisor principal for a firm.

Under paragraph .07 of the Supplementary Material, a CCO may hold any other
position within a municipal advisor, including being designated as a supervisory
principal, provided that the person can discharge the duties of CCO in light of all of the
responsibilities of any other positions. A CCO or municipal advisor principal may serve
in a functional municipal advisor representative capacity.

MSA asks, if a firm decides to outsource the CCO function, whether that entity is
operating under the municipal advisor registration of the firm, or whether he or she must
be registered as an individual municipal advisor.

If a firm outsources the CCO functions, the CCO is not required on that basis
alone to be associated with the municipal advisor and is also not required to be separately
registered as a municipal advisor if the individual is not engaging in municipal advisory
activities as defined by the Act and the rules and regulations thereunder.
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MSA observed that a previous MSRB proposal contained a provision that stated
that, if a firm chooses to subcontract with an independent municipal advisor on behalf of
its clients, said municipal advisor could not have been associated with the firm for two
years. MSA asks if the same provisions apply to the CCO position. MSA states that this
requirement, if enforced, may prevent access and participation to the municipal advisory
services market by qualified professionals who could provide the municipal advisory
services at a reduced cost and asks the MSRB to explain the rationale and intent behind
the two-year duration.

The previously proposed Rule G-44 that was filed with the SEC and withdrawn in
2011 has no force or effect and the current proposal does not include a provision similar
to that described by MSA.

Implementation Date

BDA states that the MSRB should delay implementation of all of its municipal
advisor rules and regulations until they have all been approved by the SEC. BDA further
comments that an implementation date of six months following SEC approval of the last
of the rules is fair. BDA states that this is particularly important for a rule like G-44
which will require firms to use the information in other rules to establish a complete
supervisory system. NAIPFA comments that the MSRB may wish to consider refraining
from implementing the proposed rule at this time. ICI recommends that the MSRB
provide municipal advisors with a sufficient period of time to be fully compliant with the
requirements since municipal advisors will need to adopt or revise existing compliance
and supervisory systems to comply with the new rule and hire or appoint necessary
qualified personnel. ICI states that the MSRB should provide advisors with a minimum of
twelve months to comply with the new rule to avoid unduly straining the resources of
such advisors. NAIPFA requests that the proposed rule have a compliance date that is at
least ninety days following the date on which it is effective. SIFMA requests that the
MSRB provide for a reasonable compliance period of no less than six months.

The MSRB will not delay implementation of the proposed rules until all
municipal advisor rules have been approved by the SEC. Municipal advisors are currently
subject to a host of applicable federal securities laws, and benefits would flow from
having in place supervisory and compliance obligations reasonably designed to ensure
compliance with those laws. Moreover, the MSRB believes that it is important for firms
to have a supervisory system and compliance processes in place that can be updated as
new rules are adopted. The MSRB further believes that an implementation period of six
months following the SEC’s approval of proposed Rule G-44 and the proposed
amendments to Rules G-8 and G-9 will provide sufficient time for firms to develop
supervisory systems and compliance processes to comply with the proposed rule change,
except for proposed Rule G-44(d). This general period meets SIFMA’s request and is
longer than NAIPFA’s requested implementation period. The MSRB would expect
municipal advisors to comply with proposed Rule G-44(d), on annual certifications as to
compliance processes, by a date eighteen months following SEC approval.
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Extension of Time Period for Commission Action

The MSRB declines to consent to an extension of the time period specified in

Section 19(b)(2) or Section 19(b)(7)(D) of the Act.

7.

10.

11.

Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for
Accelerated Effectiveness Pursuant to Section 19(b)(2) or Section 19(b)(7)(D)

Not applicable.

Proposed Rule Change Based on Rules of Another Self-Regulatory
Organization or of the Commission

Not applicable.
Security-Based Swap Submissions Filed Pursuant to Section 3C of the Act
Not applicable.

Advance Notices Filed Pursuant to Section 806(e) of the Payment, Clearing
and Settlement Supervision Act

Not applicable.
Exhibits

Exhibit 1. Completed Notice of Proposed Rule Change for Publication in the
Federal Reqister

Exhibit 2. Notice Requesting Comment and Comment Letters

Exhibit 5. Text of Proposed Rule Change
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EXHIBIT 1

SECURITIES AND EXCHANGE COMMISSION
(Release No. 34- ; File No. SR-MSRB-2014-06)

Self-Regulatory Organizations; Municipal Securities Rulemaking Board; Notice of Filing of a
Proposed Rule Change Consisting of Proposed New Rule G-44, on Supervisory and Compliance
Obligations of Municipal Advisors; Proposed Amendments to Rule G-8, on Books and Records
to be Made by Brokers, Dealers and Municipal Securities Dealers; and Proposed Amendments to
Rule G-9, on Preservation of Records

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (the “Act”)* and
Rule 19b-4 thereunder,? notice is hereby given that on the Municipal
Securities Rulemaking Board (the “MSRB” or “Board”) filed with the Securities and Exchange
Commission (the “SEC” or “Commission”) the proposed rule change as described in Items I, 11,
and 111 below, which Items have been prepared by the MSRB. The Commission is publishing

this notice to solicit comments on the proposed rule change from interested persons.

l. Self-Requlatory Organization’s Statement of the Terms of Substance of the Proposed
Rule Change

The MSRB is filing with the Commission a proposed rule change consisting of proposed
new Rule G-44, on supervisory and compliance obligations of municipal advisors; proposed
amendments to Rule G-8, on books and records to be made by brokers, dealers and municipal
securities dealers; and proposed amendments to Rule G-9, on preservation of records (the
“proposed rule change”). The MSRB requests that the proposed rule change be approved with an
implementation date six months after the Commission approval date for all changes except for
proposed Rule G-44(d), which municipal advisors would be required to implement eighteen

months after the Commission approval date.

! 15 U.S.C. 78s(b) ().

2 17 CFR § 240.19b-4.
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The text of the proposed rule change is available on the MSRB’s website at

www.msrb.org/Rules-and-Interpretations/SEC-Filings/2014-Filings.aspx, at the MSRB’s

principal office, and at the Commission’s Public Reference Room.

1. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory Basis for, the
Proposed Rule Change

In its filing with the Commission, the MSRB included statements concerning the purpose
of and basis for the proposed rule change and discussed any comments it received on the
proposed rule change. The text of these statements may be examined at the places specified in
Item IV below. The MSRB has prepared summaries, set forth in Sections A, B, and C below, of
the most significant aspects of such statements.

A. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change

1. Purpose

Following the financial crisis of 2008, Congress enacted the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the “Dodd-Frank Act”).? The Dodd-Frank Act establishes
a new federal regulatory regime requiring municipal advisors to register with the SEC, deeming
them to owe a fiduciary duty to their municipal entity clients and granting the MSRB rulemaking
authority over them. The MSRB, in the exercise of that authority, is currently developing a
comprehensive regulatory framework for municipal advisors. A significant element of that
regulatory framework is proposed Rule G-44, which would establish supervisory and compliance
obligations of municipal advisors when engaging in municipal advisory activities. Proposed Rule
G-44 utilizes a primarily principles-based approach to supervision and compliance in order to,

among other things, accommodate the diversity of the municipal advisor population, including

3 Pub. Law No. 111-2013, 124 Stat. 1376 (2010).
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small and single-person entities. Proposed Rule G-44 is accompanied by proposed amendments
to Rules G-8 and G-9 to establish fundamental books-and-records requirements for municipal
advisors, including those related to their supervisory and compliance obligations.

Proposed Rule G-44

Proposed Rule G-44 follows a widely accepted model in the securities industry consisting
of a reasonably designed supervisory system complemented by the designation of a chief
compliance officer (“CCQO”). The proposed rule draws on aspects of existing supervision and
compliance regulation under other regimes, including those for broker-dealers under rules of the
MSRB and Financial Industry Regulatory Authority (“FINRA”) and for investment advisers
under the Investment Advisers Act of 1940 (“Advisers Act”).

In summary, proposed Rule G-44 would require:

e A supervisory system reasonably designed to achieve compliance with applicable
securities laws;

e Written supervisory procedures;

e The designation of one or more municipal advisor principals to be responsible for
supervision;

e Compliance processes reasonably designed to achieve compliance with applicable
securities laws;

e An annual certification regarding those compliance processes;

e The designation of a CCO to administer those compliance processes; and

e At least annual reviews of compliance policies and supervisory procedures.
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The proposed amendments to Rules G-8 and G-9, in summary, would require each
municipal advisor to make and keep records of its:
e Written supervisory procedures;
e Designations of persons as responsible for supervision;
e Written compliance policies;
e Designations of persons as CCO;
e Reviews of compliance policies and supervisory procedures; and
e Annual certifications regarding compliance processes.

Paragraph (a) of proposed Rule G-44 is the core provision, which would require all
municipal advisors to establish, implement and maintain a system to supervise their municipal
advisory activities and those of their associated persons that is reasonably designed to achieve
compliance with all applicable securities laws and regulations, including applicable MSRB rules
(defined as “applicable rules™). Paragraph (a) specifies that final responsibility for proper
supervision rests with the municipal advisor. Subparagraph (a)(i) requires the establishment,
implementation, maintenance and enforcement of written supervisory procedures reasonably
designed to achieve compliance with applicable rules. Paragraph .01 of the Supplementary
Material specifies several factors that municipal advisors’ written supervisory procedures must
take into consideration, including the advisor’s size, organizational structure, nature and scope of
activities, number of offices, disciplinary and legal history of its associated persons, the
likelihood that associated persons may be engaged in relevant outside business activities, and any
indicators of irregularities or misconduct (i.e., “red flags™). This guidance allows municipal
advisors to tailor their supervisory procedures to, among other things, their size, particular

business model and structure. Paragraph .02 of the Supplementary Material emphasizes the
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flexibility of the proposed rule to accommodate small municipal advisor firms, even those with
only one associated person. Proposed Rule G-44(a)(i) also specifies requirements to promptly
amend supervisory procedures (i) to reflect changes in applicable rules and (ii) as changes occur
in the municipal advisor’s supervisory system; and to communicate the procedures and
amendments to the municipal advisor’s relevant associated persons.

Proposed Rule G-44(a)(ii) would require municipal advisors to designate one or more
municipal advisor principals to be responsible for the supervision required by the proposed rule.
Paragraph .03 of the Supplementary Material specifies the authority and specific qualifications
required for municipal advisor principals designated as responsible for supervisory functions.
According to the proposed rule, they must have the authority to carry out the supervision for
which they are responsible, including the authority to implement the municipal advisor’s
established written supervisory procedures and take any other action necessary to fulfill their
responsibilities. They also must have sufficient knowledge, experience and training to
understand and effectively discharge their supervisory responsibilities.* Paragraph .03 of the
Supplementary Material also specifies that, even if not designated as a supervisory principal,
whether a person has responsibility for supervision under the proposed rule would depend on

whether, under the facts and circumstances of a particular case, the person has the requisite

4 The MSRB intends to propose amendments to MSRB Rules G-2 and G-3 to create the
“municipal advisor principal” classification, define the term and require qualification in
accordance with the rules of the Board. The MSRB expects those changes to become
effective well in advance of the proposed implementation dates of the proposed rule
change. Although the MSRB does not expect a municipal advisor principal examination
to be in place by the time of the implementation dates of the proposed rule change, the
MSRB may develop such an examination in the future. The absence of such an
examination does not preclude the creation of the classification.



310f 176

degree of responsibility, ability or authority to affect the conduct of the employee whose
behavior is at issue.

Paragraph (b) of proposed Rule G-44 would require municipal advisors to implement
processes to establish, maintain, review, test and modify written compliance policies and
supervisory procedures. Proposed Rule G-44(b) would specify that the reviews of compliance
policies and supervisory procedures must be conducted at least annually. Paragraph .04 of the
Supplementary Material would provide, however, that municipal advisors should consider the
need, in order to comply with all of the other requirements of the proposed rule, for more
frequent reviews. The paragraph also would provide guidance on what, at a minimum, municipal
advisors should consider during their reviews of compliance policies and supervisory procedures.
These considerations include any compliance matters that arose since the previous review, any
changes in municipal advisory activities and any changes in applicable law.

Paragraph (c) of proposed Rule G-44 would require municipal advisors to designate one
individual as their CCO. Paragraph .05 of the Supplementary Material would explain the role of
a CCO and the importance of that role. Specifically, a CCO is a primary advisor to the municipal
advisor on its overall compliance scheme and the policies and procedures that the municipal
advisor adopts in order to comply with applicable law. To fulfill this role, a CCO should have
competence in the process of (1) gaining an understanding of the services and activities that need
to be the subject of written compliance policies and written supervisory procedures; (2)
identifying the applicable rules pertaining to those services and activities; (3) developing policies

and procedures that are reasonably designed to achieve compliance with applicable law; and (4)
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developing programs to test compliance with the municipal advisor’s policies and procedures.”
Paragraph .05 would further explain that the CCO can be a principal of the firm or a person
external to the firm; though, in that case, the person must have the described competence and the
municipal advisor retains ultimate responsibility for its compliance obligations. This approach to
the CCO function in the proposed rule, which would give municipal advisors the option to
outsource the CCO role, follows the approach applicable to investment advisers under the
Advisers Act.®

Paragraph .06 of the Supplementary Material specifies that the CCO, and any compliance
officers that report to the CCO, shall have responsibility for and perform the compliance
functions required by the proposed rule. Paragraph .07 of the Supplementary Material provides
that a municipal advisor’s CCO may hold any other position within the municipal advisor,
including senior management positions, so long as the person can discharge the duties of CCO in
light of all of the responsibilities of any other positions. This guidance is especially relevant to
small municipal advisors, including sole proprietorships and other one-person entities. It makes
clear that a single individual may, for example, serve under appropriate circumstances as chief
executive officer (“CEQ?”), supervisory principal and CCO. In addition, as discussed above, the
CCO may be external to the firm, such as an outside consultant.

Paragraph (d) of proposed Rule G-44 would require municipal advisors to have their
CEO(s) (or equivalent officer(s)) annually certify in writing that the municipal advisor has in

place processes to establish, maintain, review, test and modify written compliance procedures

These qualifications of a CCO draw on those specified in FINRA’s CCO requirement for
its member firms. See FINRA Rule 3130 Supplementary Material .05.

® See Section 202(25) of the Advisers Act, 15 U.S.C. 80b-2(25), and Rule 206(4)-7, 17
CFR § 275.206(4)-7.
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and written supervisory procedures reasonably designed to achieve compliance with applicable
rules. FINRA member firms that also are municipal advisors are already required under FINRA
Rule 3130 to make annually a substantially similar certification with respect to applicable federal
securities laws and regulations, including MSRB rules. In light of this existing FINRA
requirement, proposed Rule G-44(d) would provide for an exception from the annual
certification requirement for municipal advisors that are subject to a substantially similar FINRA
requirement. Paragraph .08 of the Supplementary Material provides that the execution of the
certification and any consultation rendered in connection with the certification does not by itself
establish business line responsibility.

Paragraph (e) of proposed Rule G-44 would provide an exemption for banks engaging in
municipal advisory activities in the exercise of bank fiduciary powers from Rule G-44 and the
related books and records requirements if the municipal advisor certifies in writing annually that
it is, with respect to those activities, subject to federal supervisory and compliance obligations
and books and record requirements that are substantially equivalent to the supervisory and
compliance obligations in Rule G-44 and the books and records requirements of Rule G-8(h)(iii).
The ability to so certify and utilize this exemption is provided because it is unnecessary for a
municipal advisor to comply with each other provision of proposed Rule G-44 if it is subject to
substantially equivalent supervisory and compliance obligations as part of the extensive federal
regulatory regime to which banks are already subject.

Paragraph (f) of proposed Rule G-44 would provide a definition of the term “municipal
advisor” for purposes of the rule as a person that is registered or required to be registered as a

municipal advisor under Section 15B of the Act and rules and regulations thereunder.
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Proposed Amendments to Rules G-8 and G-9

The proposed amendments to Rules G-8" and G-9 would be the first revisions to those
rules to address the books and records that must be made and preserved by municipal advisors
registered or required to be registered with the SEC. As a fundamental element, new Rule G-
8(h)(i) would require each municipal advisor to keep all of the general business records
described in Exchange Act Rule 15Ba-1-8(a)(1)-(8). New Rule G-8(h)(v) would require each
municipal advisor to make and keep records related to its supervisory and compliance
obligations. It would require each municipal advisor to make and keep its written supervisory
procedures and written compliance policies, records of designations of persons as CCO and of
persons responsible for supervision, records of reviews of its written compliance policies and
written supervisory procedures, annual certifications as to compliance processes, and, if
applicable, certifications regarding the exemption for federally regulated banks.

The proposed amendments to Rule G-9 would require each municipal advisor to preserve
the books and records described in Rule G-8(h), including records related to the municipal
advisor’s supervisory and compliance obligations, for a period of not less than five years. This
five-year preservation requirement would be consistent with the requirement of Exchange Act
Rule 15Bal1-8 (on books and records to be made and maintained by municipal advisors).® New
subsection (h) to Rule G-9 would require, however, that records of the designations of persons
responsible for supervision and designations of persons as CCO be preserved for the period of

designation of each person designated and for at least six years following any change in such

! Proposed Rule G-8(h) includes reserved subparagraphs (ii) - (iv) for books and records

provisions that the MSRB may propose in relation to other rules for municipal advisors.
The MSRB will make conforming changes to this proposal as appropriate depending on
relevant future rulemaking actions by the MSRB and SEC.

8 See 17 CFR § 240.15Bal1-8(b)(1).
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designation. This six-year preservation requirement is supported by, among other things, the
importance of such documents in later ascertaining the identity of responsible persons during
particular periods of time. Moreover, it would be consistent with the current provisions of Rule
G-9 for records of similar designations by brokers, dealers and municipal securities dealers.

The proposed amendments to existing Rule G-9(e) would expressly provide that
municipal advisors may retain records using electronic storage media or by other similar medium
of record retention, subject to the retrieval and reproduction requirements of Rule G-9. The
allowance for this means of compliance would be made generally applicable, so as to expressly
accommodate the use of electronic storage media by dealers as well as municipal advisors.

Proposed Rule G-9(i) would require compliance with Exchange Act Rule 15Bal-8(b)(2)
and (c),” regarding records related to the formation and cessation of business. Proposed Rule G-
9(j) would require non-resident municipal advisors to comply with Exchange Act Rule 15Bal-
8(f),™° regarding records of non-resident municipal advisors. Proposed Rule G-9(k) would
provide that whenever a record is preserved by a municipal advisor on electronic storage media,
if the manner of storage complies with Exchange Act Rule 15Bal1-8(d),™* it will be deemed to be
preserved in a manner that is in compliance with the requirements of Rule G-9. This provision
would give municipal advisors the choice to comply with either the SEC’s or the MSRB’s
preservation requirements.

2. Statutory Basis

S 17 CFR § 240.15Bal-8(b)(2) & (c).

10 17 CFR § 240.15Ba1-8(f).

1 17 CFR § 240.15Ba1-8(d).



36 of 176

Section 15B(b)(2) of the Act*? provides that

The Board shall propose and adopt rules to effect the purposes of this title with
respect to transactions in municipal securities effected by brokers, dealers, and
municipal securities dealers and advice provided to or on behalf of municipal
entities or obligated persons by brokers, dealers, municipal securities dealers, and
municipal advisors with respect to municipal financial products, the issuance of
municipal securities, and solicitations of municipal entities or obligated persons
undertaken by brokers, dealers, municipal securities dealers, and municipal
advisors.

Section 15B(b)(2)(A)(i) of the Act™® provides that the MSRB’s rules shall

appropriately classify municipal securities brokers, municipal securities dealers, and
municipal advisors (taking into account relevant matters, including types of business
done, nature of securities other than municipal securities sold, and character of business
organization), and persons associated with municipal securities brokers, municipal
securities dealers, and municipal advisors.

Section 15B(b)(2)(C) of the Act™ provides that the MSRB’s rules shall

be designed to prevent fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, to foster cooperation and coordination with
persons engaged in regulating, clearing, settling, processing information with
respect to, and facilitating transactions in municipal securities and municipal
financial products, to remove impediments to and perfect the mechanism of a free
and open market in municipal securities and municipal financial products, and, in
general, to protect investors, municipal entities, obligated persons, and the public
interest.

The MSRB believes that the proposed rule change is consistent with Sections 15B(b)(2),

15B(b)(2)(A)(i) and 15B(b)(2)(C) of the Act because it would require municipal advisors to

adopt a supervisory structure and compliance processes in order to help ensure knowledge of,

and compliance with, applicable securities laws and regulations, including applicable MSRB

15 U.S.C. 780-4(b)(2).
15 U.S.C. 780-4(b)(2)(A)(i).

15 U.S.C. 780-4(b)(2)(C).



37 0f 176

rules. The applicable securities laws include, without limitation, relevant provisions of the Act
and Commission rules thereunder, including the Commission’s registration, form submission and
recordkeeping requirements for municipal advisors.*® Supervision and compliance functions are
fundamental to preventing securities law violations from occurring, while they also promote
early detection and prompt remediation of violations when they do occur. Such functions are
complementary to an enforcement program designed to deter violations of securities laws by
imposing penalties for violations after they occur. The MSRB believes that, for example,
requiring each firm’s chief executive officer (or equivalent officer) to provide an annual
certification will help ensure that compliance processes are given sufficient attention at the
highest levels of management and will help foster compliance, without adding a significant
burden.

Section 15B(b)(2)(L)(iv) of the Act™® requires that rules adopted by the Board

not impose a regulatory burden on small municipal advisors that is not necessary

or appropriate in the public interest and for the protection of investors, municipal

entities, and obligated persons, provided that there is robust protection of
investors against fraud.

The MSRB believes that the proposed rule change is consistent with Section
15B(b)(2)(L)(iv) of the Act. While the proposed rule change would affect all municipal advisors,
including small municipal advisors, it would be a necessary and appropriate regulatory burden in
order to promote compliance with MSRB rules. Proposed Rule G-44 utilizes a primarily
principles-based approach to supervision in order to, among other things, accommodate the

diversity of the municipal advisor population, including small municipal advisors and sole

15 Registration of Municipal Advisors, Rel. No. 34-70462 (Sept. 20, 2013) (“SEC Final
Rule™), 78 FR 67467 (Nov. 12, 2013).

16 15 U.S.C. 780-4(b)(2)(L)(iv).
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proprietorships. Paragraph .02 of the Supplementary Material notes that even a municipal advisor
with only one associated person can have a sufficient supervisory system under proposed Rule
G-44. Under the same paragraph, one person may be designated as responsible for supervision
and the rule would allow for written supervisory procedures to be tailored based on factors such
as the size of the firm. The MSRB believes that all municipal advisors, regardless of size, will
benefit from a requirement that they document with specificity how they plan to comply with
applicable rules.

The MSRB also believes that the proposed rule change is consistent with Section
15B(b)(2)(G) of the Act,'” which provides that the MSRB’s rules shall

prescribe records to be made and kept by municipal securities brokers, municipal

securities dealers, and municipal advisors and the periods for which such records shall be
preserved.

The proposed rule change would require each municipal advisor to make and keep all of
the general business records described in Exchange Act Rule 15Ba-1-8(a)(1)-(8). It also would
require each municipal advisor to make and keep records of written supervisory procedures and
compliance policies, designations of persons as CCO and of persons responsible for supervision,
reviews of the adequacy of written compliance policies and written supervisory procedures, the
annual certifications as to compliance processes, and, if applicable, annual certifications
regarding the exemption for federally regulated fiduciary activities of banks. The proposed rule
change also contains preservation requirements for the required records, including a
modernization of the rule language made generally applicable to dealers as well as municipal
advisors, which expressly allows preservation on electronic storage media. The MSRB believes

that the proposed amendments to Rules G-8 and G-9 related to recordkeeping and records

1 15 U.S.C. 780-4(b)(2)(G).
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preservation will promote compliance and facilitate enforcement of proposed Rule G-44, other
MSRB rules, and other applicable securities laws and regulations.

B. Self-Requlatory Organization’s Statement on Burden on Competition

Section 15B(b)(2)(C) of the Act requires that MSRB rules not be designed to impose any
burden on competition not necessary or appropriate in furtherance of the purposes of the Act. In
determining whether this standard has been met, the MSRB has been guided by the Board’s
recently-adopted policy to more formally integrate economic analysis into the rulemaking
process. In accordance with this policy the Board has evaluated the potential impacts of the
proposed rule change, including in comparison to reasonable alternative regulatory approaches.

The MSRB does not believe that the proposed rule change will impose any burden on
competition not necessary or appropriate in furtherance of the purposes of the Act, since the
supervision and compliance requirements, or substantially equivalent federal requirements, and
the books and records requirements would apply equally to all municipal advisors to the extent
their municipal advisory activities are not already supervised under existing Rule G-27.*® The
MSRB has considered whether it is possible that the costs associated with the supervision and
compliance requirements of the proposed rule, relative to the baseline, may affect the
competitive landscape by leading some municipal advisors to exit the market, curtail their
activities or consolidate with other firms. For example, some municipal advisors may determine
to consolidate with other municipal advisors in order to benefit from economies of scale (e.g., by
leveraging existing compliance resources of a larger firm) rather than to incur separately the

costs associated with the proposed rule.

18 Rule G-27 is the MSRB’s supervisory rule applicable to brokers, dealers and municipal

securities dealers.
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It is also possible that the competitive landscape can be affected by leading some
municipal advisors, particularly small municipal advisors, to exit the market. Such exits from the
market may lead to a reduced pool of municipal advisors. However, as the SEC recognized in its
final rule on the permanent registration of municipal advisors, the market for municipal advisory
services is likely to remain competitive despite the potential exit of some municipal advisors
(including small entity municipal advisors), consolidation of municipal advisors, or lack of new
entrants into the market.*®

It is also possible that competition for municipal advisory services can be affected by
whether incremental costs associated with requirements of the proposed rule are passed on to
advisory clients. The amount of costs passed on may be influenced by the size of the municipal
advisory firm. For smaller municipal advisors with fewer clients, the incremental costs
associated with the requirements of the proposed rule may represent a greater percentage of
annual revenues, and, thus, such advisors may be more likely to pass those costs along to their
advisory clients. As a result, the competitive landscape may be altered by the potentially
impaired ability of smaller firms to compete for advisory clients.

The Dodd-Frank Act provides that MSRB rules may not impose a regulatory burden on
small municipal advisors that is not necessary or appropriate in the public interest and for the
protection of investors, municipal entities, and obligated persons provided that there is robust
protection of investors against fraud. The MSRB is sensitive to the potential impact of the
requirements contained in proposed Rule G-44 and the proposed amendments to Rules G-8 and
G-9 on small municipal advisors. The MSRB understands that some small municipal advisors

and sole proprietors, unlike larger municipal advisory firms, may not employ full-time

19 See SEC Final Rule at 505, 78 FR 67467, at 67608.
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compliance staff and that the cost of ensuring compliance with the requirements of the proposed
rule may be proportionally higher for these smaller firms. The MSRB believes that the proposed
rule change is consistent with the Dodd-Frank Act’s provision with respect to burdens imposed
on small municipal advisors.

The MSRB solicited comment on the potential burdens of the proposed rule change in a
notice requesting comment on a draft Rule G-44 and draft amendments to Rules G-8 and G-9,
and a separate notice requesting comment on additional draft amendments to Rules G-8 and G-9
that were initially published in connection with draft MSRB Rule G-42, which notices
incorporated the MSRB’s preliminary economic analyses.?’ The specific comments and
responses thereto are discussed in Part 5.

C. Self-Requlatory Organization’s Statement on Comments on the Proposed Rule Change
Received from Members, Participants, or Others

The MSRB received twelve comment letters in response to the Request for Comment,*

and two comment letters specifically addressing the relevant draft record-keeping requirements

20 MSRB Notice 2014-04 (Feb. 25, 2014) (“Request for Comment”); MSRB Notice 2014-
01 (Jan. 9, 2014).

2 Comments were received in response to the Request for Comment from: American

Bankers Association: Letter from Cristeena G. Naser, Vice President and Senior Counsel,
dated May 1, 2014 (“*ABA”); Bond Dealers of America: Letter from Michael Nicholas,
Chief Executive Officer, dated April 28, 2014 (“BDA”); Edwin C. Blitz Investments,
Inc.: E-mail from Edwin Blitz dated March 18, 2014 (“Blitz”); Investment Company
Institute: Letter from Tamara K. Salmon, Senior Associate Counsel, dated April 15, 2014
(“ICI”); LIATI Group, LLC: E-mail from Weldon Fleming dated March 10, 2014
(“LIATI”); MSA Professional Services, Inc.: Letter from Gilbert A. Hantzsch, Chief
Executive Officer, dated April 28, 2014 (“MSA”); National Association of Independent
Public Finance Advisors: Letter from Jeanine Rodgers Caruso, President, dated April 28,
2014 (“NAIPFA”); Raftelis Financial Consultants, Inc.: Letter from Alexis F. Warmath,
Vice President, and Christopher P.N. Woodcock, President, Woodcock & Associates,
Inc., dated April 28, 2014 (“Raftelis”); Roberts Consulting, LLC: E-mail from Jonathan
Roberts dated March 13, 2014 (“Roberts”); Securities Industry and Financial Markets
Association: Letter from David L. Cohen, Managing Director, Associate General
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published in connection with draft MSRB Rule G-42.% The comment letters are summarized
below by topic.

Support for the Proposed Rule

SIFMA states that it supports the MSRB’s efforts to ensure that municipal advisors adopt
a supervisory structure for engaging in municipal advisory activities and are properly supervised.
SIFMA supports the required elements of supervisory systems contained in proposed Rule G-44
as it follows a widely accepted model in the securities industry. NAIPFA comments that the
proposed rule strikes an appropriate balance between a principles-based and a prescriptive
approach and encourages the MSRB to retain the overall tone and structure of the proposed rule.
ICI supports the proposal and comments that its requirements are consistent with those imposed
on other securities professionals.

Flexibility for Smaller Municipal Advisors

BDA comments that the proposed rule is too flexible in allowing small firms to determine
and carve out an accommodation for themselves. BDA further states that the MSRB should set
forth minimum standards that all municipal advisor firms must meet when establishing
supervisory and compliance procedures, but allow firms to decide how to implement them. BDA
states that small firms should not be allowed to diminish their obligations. Similarly, MSA states
that the proposed rules appear to hold larger firms to a higher standard than smaller firms and
recommends a prescriptive approach that places clear regulatory requirements on all firms,

regardless of size. In contrast, NAIPFA comments that the proposed rule appropriately

Counsel, dated April 25, 2014 (“SIFMA”); Tibor Partners, Inc.: E-mail from William
Johnston dated February 25, 2014 (“Tibor”); and Yuba Group: Letter from Linda Fan,
Managing Partner, dated April 28, 2014 (*Yuba™).

22 Cooperman Associates: Letter from Joshua G. Cooperman dated March 10, 2014

(“Cooperman”); and Lamont Financial Services: Letter from Robert A. Lamb, President,
dated March 10, 2014 (“Lamont”).
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accommodates small and single person municipal advisors by, among other things, allowing
supervisory systems to be tailored to the size of the firm. Yuba comments that the proposed rule
is biased towards larger firms and does not make adequate accommodations for smaller and
single-person firms since larger firms are able to spread the actual and opportunity costs of
compliance over a larger number of clients and employees. MSA asks whether large firms will
be held to a stricter compliance standard than small firms with respect to the development and
implementation of policies and procedures.

The MSRB acknowledges that the proposed rule change contains standards that may vary
based on firm size. The MSRB believes that the appropriateness of supervisory procedures is
dependent on a firm’s size since, for example, procedures that may be appropriate for a two-
person firm would likely not be effective for a much larger firm. The proposed rule change
deliberately gives firms flexibility to tailor their supervisory system to their particular firm. The
MSRB believes that the proposed rule change strikes an appropriate balance between burdens on
small advisors and flexibility for small advisors. This balance is evident from the comments,
some of which state that the proposed rule is too burdensome for small advisors, while others
state that the proposed rule gives small advisors too much flexibility.

Sole-Proprietorships

NAIPFA comments that the MSRB may want to consider exempting single person firms
from developing a compliance manual. According to NAIPFA, since sole-proprietors will be
obligated to monitor their own activities and will be disproportionately burdened by the proposed
rule, requiring them to undertake such activities will not result in any appreciable benefit to
municipal entities or obligated persons. Tibor comments that it is a one-man operation with one

client and that the proposed rule will ultimately deprive its client from access to valuable advice.
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Roberts asks what written policies on supervision sole proprietors can have and asks why it is
necessary for a sole proprietor to assign the responsibility for the management of monitoring this
supervision to the sole individual at the firm. Roberts also asks what the sole-proprietor should
do in any self-imposed self-evaluation and why deal files are not enough.

The MSRB acknowledges that the costs associated with the proposed rule could fall
disproportionately on small municipal advisors, including sole-proprietorships; however, to
address this concern, the proposed rule change states that a municipal advisor with few
personnel, or even only one associated person, can have a sufficient supervisory system and that
written supervisory procedures can be tailored to the firm’s size. Requiring sole-proprietors to
have a supervisory system in place is important because oversight of a firm’s municipal advisory
activities is essential regardless of firm size. Proposed Rule G-44 deliberately does not contain
specific prescriptions as to the procedures a sole proprietor should have as such detail would
undermine the flexibility of the proposed rule and the primarily principles-based approach
utilized. Under the proposed rule’s flexible principles, procedures would be required to be
reasonably designed to achieve compliance, and such reasonableness will depend in part on the
municipal advisor’s size and particular business model. The MSRB believes, as noted, that all
municipal advisors, regardless of size, will benefit from a requirement that they document with
specificity how they plan to comply with applicable rules. Developing appropriate systems and
documenting and following written procedures is a well established practice among businesses,
regardless of size, for facilitating compliance with regulation in a broad range of other areas

(e.g., taxes, human resources).
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Self-Certification

BDA states that Rule G-44 should require all municipal advisors to complete a periodic
self-certification regarding the meeting of professional qualification standards by its associated
persons, as well as to certify the municipal advisor’s ability to comply, and history of complying,
with all applicable regulatory requirements. BDA states that it is critical for municipal advisors
to self-certify that they are meeting the same professional qualification standards as broker-
dealers regardless of size much like rules for broker-dealers and comments that, since self-
certification is already required of broker-dealers, municipal advisors that are already broker-
dealers should not be unduly burdened. MSA comments that periodic self-certifications seem
practical and feasible but that certification metrics should be outlined by the MSRB for
consistency among all regulated firms, regardless of size. In contrast, NAIPFA sees no value in
requiring municipal advisor representatives to complete a periodic self-certification since it
would appear to simply create an additional regulatory burden without any appreciable benefits.
NAIPFA opposes the creation of a self-certification requirement unless an objective basis can be
provided showing that it would result in a decrease in the number of compliance violations.

The MSRB has revised the proposal to create a self-certification in response to the BDA
and MSA comments, though the proposed requirement is less broad. The commenters referenced
a certification regarding the meeting of professional qualification standards and the ability to
comply, and history of complying, with all applicable regulatory requirements. The proposed
self-certification, like that in FINRA Rule 3130, is with regard to processes to establish,
maintain, review, test and modify written supervisory procedures reasonably designed to achieve

compliance with applicable rules. The MSRB does not believe it is feasible or should be
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necessary to show in advance, as NAIPFA suggests, that the proposed self-certification will
result in a decrease in the number of compliance violations.

QOutsourcing CCO Function

NAIPFA comments that municipal advisors should be able to outsource the CCO
function and that there should be no requirement that the CCO be either a principal or associated
person of a municipal advisor. SIFMA does not object to the proposal’s flexibility with respect to
outsourcing the CCO function. Raftelis comments that the ability of municipal advisors to
outsource the CCO function may be essential for fairly small firms to be able to address the
proposed rule’s requirements. BDA asks the MSRB to make clear within the language of
proposed Rule G-44 that the firm remains ultimately responsible for any decisions made by the
CCO, whether the position is outsourced or not. BDA acknowledges that this is included in
Paragraph .05 of the Supplementary Material but states that it should be included in rule text
beyond the Supplementary Material. MSA agrees that the ability to outsource the CCO position
could help promote and improve the fiduciary duties required of municipal advisors, but
guestions whether municipal advisors will elect to use outside CCOs due to liability and
exposure concerns since compliance ultimately falls to the municipal advisor firms.

No commenters opposed the option provided in the proposed rule to outsource the CCO
role. The MSRB believes that the statement in paragraph .05 of the Supplementary Material that
the municipal advisor retains ultimate responsibility for its compliance obligations is adequate;
therefore, the MSRB is not revising the rule text in response to BDA’s comment.

Recordkeeping Requirements

SIFMA supports the proposed amendments to Rules G-8 and G-9 related to municipal

advisor supervisory and compliance obligations and comments that the proposed recordkeeping
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and retention requirements are reasonable and are in line with existing MSRB requirements.
NAIPFA requests that proposed Rule G-9(h) be amended to state that the records described in
Rule G-8(h)(iii)(B) and (D) are required to be preserved only for the duration of a person’s
designation as a supervisor and/or CCO and for at least five years following any change in such
designation to harmonize this portion of Rule G-9 with similar portions of Exchange Act Rule
15Bal-82 relating to items such as the requirement that firms retain records relating to the
“names of persons who are currently, or within the past five years were, associated with the
municipal advisor.” NAIPFA further comments that since Exchange Act Rule 15Bal-8 mandates
a five-year retention period following a person’s disassociation, it would make sense to impose a
similar five-year retention requirement under proposed rule G-9(h). Finally, NAIPFA states that
establishing a six-year retention requirement when all other similar retention requirements are
five years creates an inconsistent and overly complex regulatory regime with no appreciable
benefit. MSA observed it would be premature to attempt to quantify record-keeping costs at this
time as there are still unanswered questions regarding what types of information will be required
for regulatory retention compliance.

As discussed in the Request for Comment, there is a six-year retention period for records
relating to designations of persons responsible for supervision and as CCO to be consistent with
the current provisions of Rule G-9 for records of similar designations by brokers, dealers and
municipal securities dealers. This longer requirement is also supported by the importance of such
records in ascertaining the identity of responsible persons during particular periods of time. The
proposed rule change requires the other records related to municipal advisor supervisory and

compliance obligations to be preserved for five years to be consistent with the preservation

23 17 CFR § 240.15Bal-8.
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requirements of Exchange Act Rule 15Bal-8. Therefore, the MSRB is not proposing any
revisions in response to NAIPFA’s comments on the retention periods.

On the subject of the fundamental record-keeping requirements initially proposed in
connection with draft MSRB Rule G-42, Cooperman requested that the MSRB provide a draft of
a prototype baseline policies and procedures guide that smaller financial advisor firms can adopt
or modify, as needed. Cooperman also requested that the MSRB clarify that maintenance of
documents and emails on a firm’s email site or through its internet service provider will comply
with records retention requirements. Lamont asked whether all emails and client records should
be saved in the same folder in electronic media. In addition, Lamont stated that costs will be
substantial and not necessarily spread among all clients, that recordkeeping will be extremely
time consuming and will result in lost productivity, and that the costs will impact small profit
margins in the short term “before prices can be adjusted by the [municipal advisor] and the
client.”

The MSRB has declined at this time to provide a policies and procedures guide in part
because it may be impracticable for the MSRB to develop policies and procedures that would
appropriately address the scope and diversity of business models and particular practices of the
numerous municipal advisor firms. With regard to records retention, the proposed amendments to
Rule G-9 contain relatively principles-based requirements, including the standard that records be
available for ready retrieval, inspection and production of copies. The draft amendments to Rule
G-9 would not prescribe the specific details of how or where electronic records must be
preserved. Additionally, if a municipal advisor would prefer to comply with the SEC’s electronic

record retention requirements (SEC Rule 15Bal-8(d)), as interpreted by the SEC, the proposed
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amendments to Rule G-9 would provide that alternative. The issue of compliance costs being
passed on to municipal entity and obligated person clients is addressed separately below.

Comparison to Rule G-27

SIFMA states that it commends the MSRB for proposing a supervisory regime of similar
robustness to the requirements of Rule G-27, resulting in a level playing field for all municipal
advisors. SIFMA comments that municipal advisors should consider as a business practice some
of the specific requirements contained in Rule G-27 that are not in the proposed rule. BDA states
that the draft rule sets a lower baseline than Rule G-27 and some of the requirements imposed on
municipal securities dealers in Rule G-27 should be extended to municipal advisors.

The MSRB recognizes that the approach taken in the proposed rule is different than that
in Rule G-27. Rule G-27 reflects evolving broker-dealer industry practices and many of its more
prescriptive elements reflect the fact that many dealers, unlike municipal advisors in their
capacity as municipal advisors, hold customer funds and securities for safekeeping. In any event,
complete parallelism between Rules G-44 and G-27 is not possible given that broker-dealers do
not owe a fiduciary duty and therefore are subject to different underlying standards of conduct.
BDA did not provide any details regarding which aspects of Rule G-27 should be applied to
municipal advisors and why it would be appropriate to do so. The MSRB does not believe that it
is appropriate at this time to apply any additional provisions from Rule G-27 to municipal
advisors and is, therefore, not amending the proposed rule in response to these comments.

Economic Analysis - General

SIFMA comments that the MSRB’s preliminary economic analysis incorporated in the
request for comment justifies the supervisory and recordkeeping requirements in the proposed

rule. MSA comments that there is little publicly available information about the municipal
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advisor industry and, as such, benefits to municipal entities would seem clear as they relate to
required informational transparency and the requirement of a supervisory structure. However,
MSA states that explaining the costs and benefits of regulatory compliance to the benefiting
municipalities is an element that has not received adequate attention.

The MSRB has engaged in, and will continue to engage in, education and outreach
initiatives to municipal entities, obligated persons and the general public regarding the MSRB’s
regulation of municipal advisors.

NAIPFA comments that there is a lack of objective evidence indicating that firms have
engaged in widespread violations of their fiduciary duties, and therefore a need does not exist for
the MSRB to articulate supervisory or compliance obligations at this time since the costs
(including significant impacts on competition, market efficiency, and capital formation), time
and effort that will be required to be expended by municipal advisors will likely outweigh any
incremental benefits that may be realized by municipal entities and obligated persons. Raftelis
comments that the requirement to maintain written records of supervisory and compliance
policies and procedures may be unnecessary, may not provide any additional benefits, and may
be overly burdensome and costly. Raftelis comments that with respect to the specific services
provided by firms that serve the water and wastewater utility industry and whose role as a
municipal advisor is fairly limited, the benefits of the proposed rules will be small and there is a
risk that information and services relied on by government-owned utilities to facilitate the
process of borrowing money may become more expensive and less readily available.

Proposed Rule G-44 is intended to prevent unlawful conduct and to help detect and
promptly address unlawful conduct when it does occur. The need for proposed Rule G-44 arises

from the MSRB’s regulatory oversight of municipal advisors as provided under the Dodd-Frank



51 0of 176

Act. The Dodd-Frank Act establishes a federal regulatory regime that requires municipal
advisors to register with the SEC and grants the MSRB broad rulemaking authority over
municipal advisors. The MSRB, in the exercise of that authority, is in the process of developing
a regulatory framework for municipal advisors. Supervision and compliance functions play an
important role in promoting and fostering compliance by municipal advisors with all applicable
securities laws, including applicable MSRB rules. Supervision and compliance functions are
designed to prevent violations from occurring, while they also promote early detection and
prompt remediation of violations when they do occur. Such functions are complementary to an
enforcement program designed to deter violations of securities laws by imposing penalties for
violations after they occur.

For similar reasons, the regulation of supervisory and compliance functions is well
established within the financial services industry. The model of requiring a reasonably designed
supervisory system complemented by the designation of a CCO to be responsible for compliance
processes is a widely accepted regulatory model across the financial services industry. To
achieve comparable levels of compliance with applicable securities laws as seen with other
financial services professionals, there is a need for a MSRB rule establishing municipal advisors’
supervisory and compliance obligations.

The MSRB believes that the proposed rule change will help to prevent violations of
fiduciary duties and does not believe that prior evidence of such violations is necessary to
support implementation of the proposed rule change. Proposed Rule G-44 follows a widely
accepted model in the securities industry of a reasonably designed supervisory system
complemented by the designation of a CCO and draws on aspects of existing supervision and

compliance regulation under related regimes.
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Economic Analysis — Small Firms and Sole Proprietorships

Many of the comments on the proposed rule and proposed amendments were directed to
the costs of compliance for small municipal advisors. Yuba, a seven-person firm, provided
specific cost estimates related to complying with draft Rules G-42 and G-44 during the first six
months of 2014 that exceeded $125,000, or nearly $18,000 per person. Yuba states that the
opportunity cost of time spent on compliance is time that is not available for client matters,
which directly impacts the firm’s bottom line negatively. Yuba encourages the MSRB to
evaluate the potential impact and costs of compliance on small firms both with respect to
increased out-of pocket costs and the opportunity cost of the firm’s time. Yuba further states that,
with fewer people and no other business lines than their advisory work, smaller firms will be
impacted much more than larger firms. Yuba recommends that the MSRB better accommodate
smaller firms by consolidating regulatory communications and rules into fewer publications and
webinars.

Roberts, a sole proprietorship municipal advisory firm, states that the supervision
requirement for a one-person firm creates an undue burden as the supervision would require
Roberts to supervise himself. Roberts comments that a larger organization can spread the costs,
time, and attorney’s fees to produce a procedures manual and still be able to source and do a deal
for profit. Roberts also comments that the MSRB needs to consider the rules in the context of the
whole when determining the burden because one rule in isolation is not an undue burden but the
totality of all of the rules will cause sole proprietors to struggle.

LIATI has two persons involved in municipal advisory activities and comments that the
imposition of a supervisory scheme similar to that required by FINRA will be a major cost in

terms of time and money to initiate and maintain.
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As discussed above, the MSRB has acknowledged that the costs associated with the
proposed rule change could fall disproportionately on small municipal advisory firms. To
address this concern, the proposed rule allows for small advisors, and advisors with other
particular traits, to reasonably vary their supervisory procedures as appropriate. Proposed Rule
G-44 states that a municipal advisor with few personnel, or even only one associated person, can
have a sufficient supervisory system under the proposed rule, that written supervisory procedures
can be tailored to the firm’s size, and that the CCO role may be outsourced. As new municipal
advisor rules are proposed, the MSRB has carefully considered, and will continue to carefully
consider, the burden of municipal advisor regulation as a whole.

Costs Passed to Municipal Entities and Obligated Persons

NAIPFA comments that the costs of implementing the proposed rules will directly or
indirectly be passed to municipal entities and obligated persons. MSA comments that the
development and implementation of policies and procedures, annual filing and/or certification
requirements, and the preservation of client records will result in additional costs that will be
passed to municipalities. Raftelis comments that costs imposed on municipal advisors as a result
of the proposed rules will almost certainly be passed on to municipal entities or obligated
persons. Raftelis also states its belief that the proposed rules will add at least five percent to the
cost of providing debt issuance support services for its clients, while providing little benefit to
the client.

The MSRB is sensitive to the potential that the costs of the proposed rule change may be
passed on to municipal entities and obligated persons and this is a factor that the MSRB has
considered as part of its economic analysis. The MSRB believes that any increase in municipal

advisory fees charged to advisory clients attributable to the incremental costs of the proposed
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rule compared with the baseline state may be, in the aggregate, minimal in that the cost per
municipal advisory firm likely would be spread across the number of advisory engagements for
each firm. The MSRB believes that the benefits to municipalities and obligated persons of the
proposed rule change outweigh the potential for increased costs being passed on to these entities.
The MSRB will continue to consider the impact that increased costs will have on municipal
entities and obligated persons as it continues to develop a regulatory framework for municipal
advisors.

Prescriptive vs. Principles-Based Approach

Raftelis comments that, although it seems unlikely that a more prescriptive approach
would be helpful or advantageous to municipal entities, the current principles-based approach is
made less effective due to the ambiguous nature of the language and lack of applicable and
useful guidance. Raftelis further comments that, given the broad nature of the types of services
and types of firms that may be impacted by the proposed rule change, it will be extremely
difficult to provide reasonable guidance that covers all situations.

The MSRB agrees that the proposed principles-based approach is appropriate considering
the broad array of firms and types of services impacted by these rules. The MSRB believes that
stating more specific obligations in the rule or guidance, however, would undermine the
flexibility to create supervisory systems that are reasonably based on, among other things, the
municipal advisor’s size, organizational structure, nature and scope of activities, and number of
offices. The proposed principles-based approach affords municipal advisors flexibility in

determining the lowest-cost means to meet regulatory objectives.
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Bank Trust Departments and Trust Companies

ABA comments that, with respect to municipal advisory activities of bank trust
departments and trust companies (“bank fiduciaries”), the MSRB should consider the fiduciary
regulatory regimes of federal and state bank regulators as a baseline for compliance and states
that the regulatory regime applicable to bank fiduciaries promotes compliance with applicable
securities laws by requiring bank fiduciaries to develop and implement compliance and
supervisory policies. ABA believes the regulatory regime applicable to bank fiduciaries satisfies
the principles underlying the proposed rule and that compliance with this regulatory regime
should be deemed to constitute compliance with the proposed rule as this would further the rule’s
purpose and avoid overlaying an unnecessary and costly securities-based compliance program on
a banking-law compliance regime. ABA believes that the imposition of this costly regulatory
regime will provide no additional protections for municipal entities that are bank fiduciary
clients and will require bank fiduciaries to undertake costly reviews to determine where there are
duplicative or contradictory procedures between the two systems.

All municipal advisors should be required, at a minimum, to adhere to federal
supervisory and compliance obligations that are substantially equivalent to those set forth in the
proposed rule change regardless of their other business activities and regulatory obligations. In
response to this comment, the MSRB has revised proposed Rule G-44 so that a bank fiduciary
that certifies annually pursuant to proposed Rule G-44(e) that it is subject to federal supervisory
and compliance obligations and books and records requirements that are substantially equivalent
to the supervisory and compliance obligations of Rule G-44 and the books and records
requirements of Rule G-8(h)(iii) would be exempt from the other provisions of Rule G-44 and

Rule G-8(h)(iii). Bank fiduciaries would remain subject to all other applicable MSRB rules.
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Requests for More Guidance

NAIPFA comments that it is unclear what the last portion of paragraph .02 of the
Supplementary Material requires in terms of the development of a compliance policy and
requests that additional substantive guidance be provided that addresses how a single associated
person’s procedures should be prepared in line with this provision.?* Proposed Rule G-44
requires municipal advisors to develop written supervisory procedures that are “reasonably
designed to ensure that the conduct of the municipal advisory activities of the municipal advisor
and its associated persons are in compliance with applicable rules.” Raftelis comments that this
language is insufficient and asks how municipal advisors know if the written policies and
procedures are reasonable and sufficient. Raftelis asks whether the MSRB will provide samples
of written procedures and rules to provide a guide for addressing this requirement and also asks
who is responsible for determining if the written policies and procedures are adequate and if they
will be reviewed by someone at the MSRB and approved. Raftelis comments that the lack of
guidance on what the written policies need to address increases the burden and cost of
compliance. Raftelis further states that similar comments and concerns are raised by the
requirement for conducting a periodic review and update of the written policies and procedures.
MSA states that paragraph .01 of the Supplementary Material may not provide enough structure
and a more objective, metric-based approach would be preferable; one which clearly defines the
appropriate number of municipal advisor representatives required to fulfill regulatory

responsibilities. MSA requests direction and clarification from the MSRB and specifically asks

24 Paragraph .02 of the Supplementary Material provides, in pertinent part: “In the case of a

municipal advisor with a single associated person, the written supervisory procedures
must address the manner in which, in the absence of separate supervisory personnel, such
procedures are nevertheless reasonably designed to achieve compliance with applicable
rules.”
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whether the MSRB will be releasing an outline with guidelines or requirements for each policy
and procedures manual. Finally, Raftelis states that the proposed rule does not provide adequate
guidance for smaller firms that provide a limited and specialized set of services that fall under
the municipal advisor definition.

The MSRB intends proposed rule G-44 to allow firms a degree of flexibility to develop
written supervisory procedures that are appropriate for their particular business. There are no
plans at this time to review and pre-approve firms’ written supervisory procedures and each
municipal advisor is ultimately responsible for ensuring that its written policies and procedures
are adequate. Additionally, the MSRB is not providing an outline of guidelines or requirements
as doing so would undermine the flexibility of the principles-based approach utilized by the
proposed rule and could not foresee all possible facts and circumstances that could arise among
an extremely diverse population of municipal advisors operating in a complex market.

Raftelis asks how large a firm has to be, or how large a municipal advisory practice has to
be, before it is necessary to designate additional principals as having supervisory roles. MSA
asks what the proper ratio of certified municipal advisor representatives is for appropriate
compliance with municipal advisor activities.

Proposed Rule G-44(a) would require a supervisory system reasonably designed to
achieve compliance with all applicable rules. Each municipal advisor would be expected to use
its judgment to determine how many supervisory principals and municipal advisor
representatives are needed for the particular firm to meet this standard.

MSA asks whether the additional experience, training, and knowledge metrics referenced

for municipal advisor principals will be identified in subsequent MSRB notices. MSA also asks
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what metrics the MSRB will use to determine experience, training and knowledge outside of the
qualification requirements referenced in MSRB Notice 2014-08.

Under paragraph .03 of the Supplementary Material, municipal advisor principals must
have sufficient knowledge, experience and training “to understand and effectively discharge their
[supervisor] responsibilities.” The MSRB does not currently plan to issue additional guidance
regarding this general requirement, which will depend on the particular facts and circumstances.
Municipal advisors must use judgment to determine whether a designated supervisory principal’s
knowledge, experience and training are sufficient.

MSA asks whether a CCO and/or designated municipal advisor principal can also serve
in a functional municipal advisor representative capacity, whether the duties of the CCO and
municipal advisor professional can be vested in the same person, and whether a person can serve
as CCO and municipal advisor principal for a firm.

Under paragraph .07 of the Supplementary Material, a CCO may hold any other position
within a municipal advisor, including being designated as a supervisory principal, provided that
the person can discharge the duties of CCO in light of all of the responsibilities of any other
positions. A CCO or municipal advisor principal may serve in a functional municipal advisor
representative capacity.

MSA asks, if a firm decides to outsource the CCO function, whether that entity is
operating under the municipal advisor registration of the firm, or whether he or she must be
registered as an individual municipal advisor.

If a firm outsources the CCO functions, the CCO is not required on that basis alone to be

associated with the municipal advisor and is also not required to be separately registered as a
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municipal advisor if the individual is not engaging in municipal advisory activities as defined by
the Act and the rules and regulations thereunder.

MSA observed that a previous MSRB proposal contained a provision that stated that, if a
firm chooses to subcontract with an independent municipal advisor on behalf of its clients, said
municipal advisor could not have been associated with the firm for two years. MSA asks if the
same provisions apply to the CCO position. MSA states that this requirement, if enforced, may
prevent access and participation to the municipal advisory services market by qualified
professionals who could provide the municipal advisory services at a reduced cost and asks the
MSRB to explain the rationale and intent behind the two-year duration.

The previously proposed Rule G-44 that was filed with the SEC and withdrawn in 2011
has no force or effect and the current proposal does not include a provision similar to that
described by MSA.

Implementation Date

BDA states that the MSRB should delay implementation of all of its municipal advisor
rules and regulations until they have all been approved by the SEC. BDA further comments that
an implementation date of six months following SEC approval of the last of the rules is fair.
BDA states that this is particularly important for a rule like G-44 which will require firms to use
the information in other rules to establish a complete supervisory system. NAIPFA comments
that the MSRB may wish to consider refraining from implementing the proposed rule at this
time. ICI recommends that the MSRB provide municipal advisors with a sufficient period of
time to be fully compliant with the requirements since municipal advisors will need to adopt or
revise existing compliance and supervisory systems to comply with the new rule and hire or

appoint necessary qualified personnel. ICI states that the MSRB should provide advisors with a
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minimum of twelve months to comply with the new rule to avoid unduly straining the resources
of such advisors. NAIPFA requests that the proposed rule have a compliance date that is at least
ninety days following the date on which it is effective. SIFMA requests that the MSRB provide
for a reasonable compliance period of no less than six months.

The MSRB will not delay implementation of the proposed rules until all municipal
advisor rules have been approved by the SEC. Municipal advisors are currently subject to a host
of applicable federal securities laws, and benefits would flow from having in place supervisory
and compliance obligations reasonably designed to ensure compliance with those laws.
Moreover, the MSRB believes that it is important for firms to have a supervisory system and
compliance processes in place that can be updated as new rules are adopted. The MSRB further
believes that an implementation period of six months following the SEC’s approval of proposed
Rule G-44 and the proposed amendments to Rules G-8 and G-9 will provide sufficient time for
firms to develop supervisory systems and compliance processes to comply with the proposed
rule change, except for proposed Rule G-44(d). This general period meets SIFMA’s request and
is longer than NAIPFA’s requested implementation period. The MSRB would expect municipal
advisors to comply with proposed Rule G-44(d), on annual certifications as to compliance
processes, by a date eighteen months following SEC approval.

11. Date of Effectiveness of the Proposed Rule Change and Timing for Commission Action

Within 45 days of the date of publication of this notice in the Federal Register or within

such longer period of up to 90 days (i) as the Commission may designate if it finds such longer
period to be appropriate and publishes its reasons for so finding or (ii) as to which the self-
regulatory organization consents, the Commission will:

(A) by order approve or disapprove such proposed rule change, or
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(B) institute proceedings to determine whether the proposed rule change should be
disapproved.

V. Solicitation of Comments

Interested persons are invited to submit written data, views, and arguments concerning
the foregoing, including whether the proposed rule change is consistent with the Act. Comments
may be submitted by any of the following methods:

Electronic comments:

e Use the Commission's Internet comment form (http://www.sec.gov/rules/sro.shtml); or

e Send an e-mail to rule-comments@sec.gov. Please include File Number SR-MSRB-

2014-06 on the subject line.

Paper comments:

e Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549.
All submissions should refer to File Number SR-MSRB-2014-06. This file number should be
included on the subject line if e-mail is used. To help the Commission process and review your
comments more efficiently, please use only one method. The Commission will post all

comments on the Commission’s Internet website (http://www.sec.gov/rules/sro.shtml). Copies of

the submission, all subsequent amendments, all written statements with respect to the proposed
rule change that are filed with the Commission, and all written communications relating to the
proposed rule change between the Commission and any person, other than those that may be
withheld from the public in accordance with the provisions of 5 U.S.C. 552, will be available for
website viewing and printing in the Commission’s Public Reference Room, 100 F Street, NE,

Washington, DC 20549 on official business days between the hours of 10:00 am and 3:00 pm.
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Copies of the filing also will be available for inspection and copying at the principal office of the
MSRB. All comments received will be posted without change; the Commission does not edit
personal identifying information from submissions. You should submit only information that you
wish to make available publicly. All submissions should refer to File Number SR-MSRB-2014-
06 and should be submitted on or before [insert date 21 days from publication in the Federal
Reqister].

For the Commission, by the Division of Trading and Markets, pursuant to delegated

authority.?

Elizabeth M. Murphy
Secretary

2 17 CFR § 200.30-3(a)(12).
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Overview

The Municipal Securities Rulemaking Board (MSRB) is seeking comment on
draft MSRB Rule G-44 on supervisory and compliance obligations of
municipal advisors when engaging in municipal advisory activities. The
MSRB is also seeking comment on associated draft amendments to existing
MSRB Rules G-8, on books and records, and G-9, on the preservation of
records.

Comments should be submitted no later than April 28, 2014, and may be
submitted in electronic or paper form. Comments may be submitted
electronically by clicking here. Comments submitted in paper form should
be sent to Ronald W. Smith, Corporate Secretary, Municipal Securities
Rulemaking Board, 1900 Duke Street, Suite 600, Alexandria, Virginia 22314.
All comments will be available for public inspection on the MSRB's website."

Questions about this notice should be directed to Michael L. Post, Deputy
General Counsel, or Darlene Brown, Assistant General Counsel, at 703-797-
6600.

Background

The MSRB is currently developing a regulatory framework for municipal
advisors. A significant aspect of that regulatory framework is draft Rule G-44
establishing supervisory and compliance obligations of municipal advisors
when engaging in municipal advisory activities. Draft Rule G-44 embodies a
primarily principles-based approach to supervision to, among other things,

msrb.org | emma.msrb.org 1

! Comments are posted on the MSRB website without change. Personal identifying
information such as name, address, telephone number, or email address will not be edited
from submissions. Therefore, commenters should only submit information that they wish to
make available publicly.
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accommodate the diversity of the municipal advisor population, including
small and single-person municipal advisors. Draft Rule G-44 is accompanied
by draft amendments to Rules G-8 (on books and records) and G-9 (on
preservation of records) requiring municipal advisors to make and keep
books and records related to their supervisory and compliance obligations.

Summary of Draft Rule G-44 and Draft Amendments to
Rules G-8 and G-9

As explained in detail below, draft Rule G-44 follows a widely accepted model
in the securities industry of a reasonable supervisory system complemented
by the designation of a chief compliance officer (CCO). The draft rule draws
on aspects of existing supervision and compliance regulation under other
regimes, including those for broker-dealers under rules of the MSRB and the
Financial Industry Regulatory Authority (FINRA) and for investment advisors
under the Investment Advisers Act of 1940 (Advisers Act).

In summary, draft Rule G-44 requires:

e A supervisory system reasonably designed to achieve compliance with
applicable securities laws;

e Written supervisory procedures;

e The designation of one or more municipal advisor principals to be
responsible for supervision;

e Compliance processes reasonably designed to achieve compliance
with applicable securities laws;

e The designation of a chief compliance officer to administer those
compliance processes; and

e At least annual reviews of compliance policies and supervisory
procedures.

The draft amendments to Rules G-8 and G-9, in summary, require each
municipal advisor to make and keep records of:

e Written supervisory procedures;

e Designations of persons as responsible for supervision;

e Written compliance policies;

e Designations of persons as CCO; and

e Reviews of compliance policies and supervisory procedures.
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Request for Comment

Draft Rule G-44

Paragraph (a) of draft Rule G-44 contains the core principle that all municipal
advisors must have a system to supervise their municipal advisory activities
that is reasonably designed to achieve compliance with all applicable
securities laws, including MSRB rules. Subparagraph (a)(i) requires the
establishment, implementation, maintenance and enforcement of written
supervisory procedures reasonably designed to achieve compliance with
applicable securities laws. Paragraph .01 of the Supplementary Material
specifies several factors that municipal advisors’ written supervisory
procedures must take into consideration, including the advisor’s size,
organizational structure, nature and scope of activities, and number of
offices. This guidance allows municipal advisors to tailor their supervisory
procedures to, among other things, their size, particular business model and
structure. Paragraph .02 of the Supplementary Material emphasizes the
flexibility of the draft rule to accommodate small municipal advisor firms,
even those with only one associated person. Draft Rule G-44(a)(i) also
specifies requirements to promptly amend supervisory procedures and
communicate them to the municipal advisor’s relevant associated persons.

Draft Rule G-44(a)(ii) requires municipal advisors to designate one or more
municipal advisor principals® to be responsible for the supervision required
by the draft rule. Paragraph .03 of the Supplementary Material specifies the
authority and specific qualifications required for municipal advisory
principals designated as responsible for supervisory functions. They must
have the authority to carry out the supervision for which they are
responsible, including the authority to implement the municipal advisor’s
established written supervisory procedures and take any other action
necessary to fulfill their responsibilities. They also must have sufficient
knowledge, experience and training to understand and effectively discharge
their supervisory responsibilities.

Paragraph (b) of draft Rule G-44 requires municipal advisors to implement
processes to establish, maintain, review, test and modify written compliance
policies and supervisory procedures. Draft Rule G-44(b) specifies that the
reviews of the compliance policies and supervisory procedures must be
conducted at least annually. Paragraph .04 of the Supplementary Material

? The MSRB intends to propose amendments to MSRB Rules G-2 and G-3 to create the
“municipal advisor principal” classification, define the term and require qualification in
accordance with the rules of the MSRB.
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provides, however, that municipal advisors should consider the need, in
order to comply with all of the other requirements of the draft rule, for more
frequent reviews. Paragraph .04 of the Supplementary Material also provides
guidance on what, at a minimum, municipal advisors should consider during
their reviews of compliance policies and supervisory procedures. These
considerations include any compliance matters that arose since the previous
review, any changes in municipal advisory activities and any changes in
applicable law.

Paragraph (c) of draft Rule G-44 requires municipal advisors to designate one
individual as their CCO. Paragraph .05 of the Supplementary Material
explains the role of a CCO and the importance of that role. Specifically, a CCO
is a primary advisor to the municipal advisor on its overall compliance
scheme and the policies and procedures that the municipal advisor adopts in
order to comply with applicable law. To fulfill this role, a CCO should have
competence in the process of (1) understanding activities that need to be the
subject of compliance policies and supervisory procedures; (2) identifying the
law applicable to those activities; (3) developing policies and procedures that
are reasonably designed to achieve compliance with applicable law; and (4)
testing compliance with the municipal advisor’s policies and procedures.
These qualifications of a CCO draw on those specified in FINRA’s CCO
requirement for its member firms.> Paragraph .05 further explains that the
chief compliance officer can be a principal of the firm or a person external to
the firm though in either case, the municipal advisor retains ultimate
responsibility for its compliance obligations. This approach to the CCO
function in the draft rule, which gives municipal advisors the option to
outsource the CCO role, follows the precedent for investment advisers under
the Advisers Act.*

Paragraph .06 of the Supplementary Material specifies that the CCO, and any
compliance officers that report to the CCO, shall have responsibility for and
perform the compliance functions required by the draft rule. Paragraph .07
of the Supplementary Material provides that a municipal advisor’s CCO may
hold any other position within the municipal advisor, including senior
management positions, so long as the person can discharge the duties of
chief compliance officer in light of all of the responsibilities of any other
positions. This guidance is especially relevant to small municipal advisors,
including sole proprietorships and other one-person entities. It makes clear

* See FINRA Rule 3130 Supplementary Material .05.

* See Section 202(25) of the Advisers Act and Rule 206(4)-7, 17 CFR § 275.206(4)-7.
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that a single individual may, for example, serve under appropriate
circumstances as CEO, supervisory principal and CCO. In addition, as
discussed above, the CCO may be an external consultant.

Draft Amendments to Rules G-8 and G-9

Draft Rule G-44 is accompanied by related draft amendments to Rules G-8
(on books and records) and G-9 (on preservation of records). The draft
amendments require each municipal advisor to make and keep records of
written supervisory procedures and compliance policies, designations of
persons as CCO and persons responsible for supervision, and reviews of the
adequacy of written compliance policies and written supervisory procedures.
The draft amendments require that records relating to designations of
persons responsible for supervision and designations of persons as chief
compliance officer be preserved for the period of designation of each person
designated and for at least six years following any change in such
designation. The six-year preservation requirement is consistent with the
current provisions of Rule G-9 for records of similar designations by brokers,
dealers and municipal securities dealers. The draft amendments to Rule G-9
require the other records related to municipal advisors’ supervisory and
compliance obligations to be preserved for five years, which is consistent
with the preservation requirements of Rule 15Bal-8 (Books and records to
be made and maintained by municipal advisors)” under the Securities
Exchange Act of 1934 (Exchange Act).®

Economic Analysis

The MSRB is sensitive to the costs imposed by its rules and has sought to
tailor the draft rule and draft amendments so as not to impose unnecessary
or inappropriate costs and burdens on municipal advisors. In accordance with
this policy, the Board considered the following factors with respect to draft
Rule G-44 and the draft amendments to Rules G-8 and G-9: 1) the need for
the draft rule and how it will meet that need; 2) relevant baselines against
which the likely economic impact of elements of the draft rule can be
measured; 3) reasonable alternative regulatory approaches; and 4) the
potential benefits and costs of the draft rule and the main alternative
regulatory approaches. Each of these factors is discussed in detail below.

> 17 CFR § 240.15Ba1-8.

® Draft Rule G-8(h) includes reserved subparagraphs (i) and (ii), for books and records
provisions that the MSRB has proposed in connection with draft Rule G-42, on duties of non-
solicitor municipal advisors. See MSRB Notice 2014-01 (Jan. 9, 2014). The MSRB will make
conforming changes to this proposal as appropriate depending on future actions by the
MSRB and SEC related to draft Rule G-42.
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1. The need for the draft rule and how it will meet that need.

The need for draft Rule G-44 arises from the MSRB’s regulatory oversight of
municipal advisors as provided under the Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010 (Dodd-Frank Act).” The Dodd-Frank Act
establishes a federal regulatory regime that requires municipal advisors to
register with the Securities and Exchange Commission (SEC) and grants the
MSRB certain regulatory authority over municipal advisors. The MSRB, in the
exercise of that authority, is in the process of developing a regulatory
framework for municipal advisors. Supervision and compliance functions play
an important role in promoting and fostering compliance with all applicable
securities laws by municipal advisors, including MSRB rules. Such functions
are complementary to an enforcement program designed to deter violations
of securities laws by imposing penalties after violations occur. Supervision
and compliance functions, by contrast, are designed to prevent violations
from occurring, while they also promote early detection and prompt
remediation of violations when they do occur.

For similar reasons, the regulation of supervisory and compliance functions is
well established within the financial services industry. The model of requiring
written supervisory procedures complemented by the designation of a CCO
to be responsible for compliance processes is a widely accepted regulatory
model across the financial services industry. To achieve comparable levels of
compliance with applicable securities laws as seen with other financial
services professionals, there is a need for an MSRB rule governing municipal
advisors’ supervisory and compliance obligations.

2. Relevant baselines against which the likely economic impact of
elements of the draft rule can be measured.

To evaluate the potential impact of the draft rule’s requirements, a baseline,
or baselines, must be established as a point of reference. The analysis
proceeds by comparing the expected state with draft Rule G-44 in effect to
the baseline state prior to the rule taking effect. The economic impact of the
draft rule is measured as the difference between these two states.

One baseline that can be used to evaluate the impact of draft Rule G-44 is
the Dodd-Frank Act itself which subjects municipal advisors to regulation by
the MSRB. The Dodd-Frank Act mandates that MSRB rulemaking, at a
minimum, prescribe means reasonably designed to prevent municipal

7 Pub. Law No. 111-203, 124 Stat. 1376 (2010).
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advisors from breaching their fiduciary duty to their clients. Draft Rule G-44,
if adopted, would be put into effect after the adoption of draft Rule G-42, on
the duties of non-solicitor municipal advisors, which provides guidance on
avoiding breaches of a municipal advisor’s fiduciary duty. A supervisory
program and compliance program as required in draft Rule G-44 follows as a
natural consequence of draft Rule G-42 as it prescribes a widely recognized
means of preventing misconduct. As a more general matter, the legislative
history of the Dodd-Frank Act indicates Congress was concerned with the
previously unregulated activities of municipal advisors. It is reasonable to
conclude that Congress, in subjecting municipal advisors to regulation in the
Dodd-Frank Act, contemplated a regulatory regime comparable to the
regulatory regimes for other entities and persons in the financial services
industry, at least to the fundamental extent of requiring reasonable
supervisory and compliance functions to be performed.

For the subset of municipal advisors that are municipal securities dealers, the
existing supervisory requirements of MSRB Rule G-27 serve as a baseline. For
this subset of municipal advisors, the draft Rule G-44 supervisory
requirements are no more stringent than the baseline Rule G-27
requirements.

For the subset of municipal advisors that are also FINRA-registered dealers of
municipal securities, the FINRA supervision and compliance requirements
also serve as a baseline. The relevant FINRA rules require, among other
things, that each dealer have a reasonable supervisory system,
comprehensive compliance processes, and a CCO.

An additional baseline applies to municipal advisors who are also registered
as investment advisers and subject to the requirements of the Advisers Act.
The Advisers Act gives the SEC authority to punish failures by investment
advisers (lAs) to reasonably supervise. In addition, the SEC requires |As to
have written compliance policies and procedures and designate a CCO as
responsible for the administration of those procedures.

3. Identifying and evaluating reasonable alternative regulatory
approaches.

One alternative to adopting draft Rule G-44 would be for the MSRB not to
engage in additional rulemaking and, thus, not establish minimum
supervisory and compliance requirements for municipal advisors. In the
absence of a minimum regulatory regime, municipal advisors would be relied
on to determine the minimum elements of their supervisory and compliance
programs, if any. To the extent that some municipal advisors might
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implement programs that fail to meet the minimum elements specified in
draft Rule G-44, or do not engage in this type of oversight, some benefits of
the draft rule could be lost. Municipal advisors may have less robust
procedures to prevent violations of applicable rules from occurring, a
reduced ability to detect violations when they do occur, and a reduced ability
to promptly remediate violations before the occurrence of more serious
consequences.

Another alternative is for the MSRB to use a solely principles-based approach
to its rulemaking on this subject. Under this approach, the regulatory
objectives would be specified but individual firms would be free to select the
means used to meet the objectives. Such an approach, however, would
involve tradeoffs in terms of costs and benefits. A more principles-based
approach would afford municipal advisors flexibility in determining the
lowest-cost means to meet the regulatory objectives. But a more principles-
based approach might require additional communication on the
interpretation of regulatory objectives which could require additional MSRB
rulemaking or interpretive action.

Another alternative would be to consider whether the supervisory
requirements for municipal advisors should be included as part of the
supervisory requirements for municipal securities broker-dealers under
MSRB Rule G-27 instead of being organized in a separate rule. The significant
differences in the activities of municipal advisors and the typical core
activities of broker—dealers, however, support having a separate rule.

The MSRB invites public comment to suggest other potential regulatory
alternatives.

4. Assessing the benefits and costs, both quantitative and qualitative,
of the draft rule and the main alternative regulatory approaches.

The MSRB policy on economic analysis in rulemaking addresses consideration
of the likely economic consequences of the draft rule, against the context of
the economic baselines discussed above.

At the outset, the MSRB notes it is currently unable to quantify the economic
effects of draft Rule G-44 and the amendments to Rules G-8 and G-9 because
the information necessary to provide reasonable estimates is not available.
The MSRB observes, as the SEC also observed in its Final Rule, that there is
little publicly available information about the municipal advisory industry. In
addition, estimating the costs for municipal advisory firms to comply with the
draft rule is hampered by the fact that these costs depend on the business
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activities and size of these municipal advisory firms, which can vary greatly.
Given the limitations on the MSRB’s ability to conduct a quantitative
assessment of the costs and benefits associated with the draft rule, the
MSRB has thus far considered these costs and benefits primarily in
gualitative terms.

Benefits

A principal benefit of draft Rule G-44 is that it is expected to help promote
compliance by municipal advisors with all applicable securities laws including,
but not limited to, anti-fraud provisions of the Exchange Act, the conduct
standards of Rule G-17, the statutory fiduciary duty for municipal advisors in
dealing with municipal entity clients, and the standards of conduct and
duties for municipal advisors under draft Rule G-42. Draft Rule G-44 is
intended to prevent unlawful conduct and to help detect and promptly
address unlawful conduct when it does occur.

The benefits of draft Rule G-44 are complementary to existing securities laws
and MSRB rules in that the benefits of these standards as applicable to
municipal advisors likely would not be fully realized without the supervisory
and compliance requirements of draft Rule G-44. To this extent, draft Rule G-
44 has potential benefits similar to those of these applicable securities laws,
including the protection of investors, municipal entities, and obligated
persons and the promotion of a fair and efficient municipal securities market.

Costs

The MSRB’s analysis of the potential costs does not consider all of the costs
associated with the draft rule, but instead focuses on the incremental costs
attributable to its implementation that exceed costs associated with the
baseline state. The costs associated with the baseline state are, in effect,
subtracted from the costs associated with the draft rule to isolate the costs
attributable to the incremental requirements of the draft rule.

The costs associated with the requirements of draft Rule G-44 would be most
pronounced as the supervisory and compliance programs are implemented
for the first time. These costs would be associated with such steps as
identifying applicable laws, drafting supervisory procedures, drafting
compliance policies, and developing programs to test compliance. These
start-up costs may be significant for some market participants depending on
the size and nature of their business. These costs may include seeking the
advice of compliance and legal professionals. In addition, once the programs
are implemented, municipal advisors would incur recurring costs of
maintaining ongoing programs.
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The costs associated with the draft rule may fall disproportionately on small
municipal advisory firms, including sole proprietorships. To address this
concern, the draft rule allows for small advisors, and advisors with other
particular traits, to reasonably vary their supervisory procedures as
appropriate. The draft rule also provides that the CCO may hold other
positions in the firm and that the CCO function can be outsourced.

Any increase in municipal advisory fees charged to their clients attributable
to the incremental costs of the draft rule compared with the baseline state
may be, in the aggregate, minimal in that the cost per municipal advisory
firm likely would be spread across the number of advisory engagements for
each firm. It is possible, however, that for smaller municipal advisors with
fewer clients, the incremental costs associated with the requirements of the
draft rule may represent a greater percentage of annual revenues, and, thus,
such advisors may be more likely to pass those costs along to their advisory
clients.

The Dodd-Frank Act provides that MSRB rules may not impose a regulatory
burden on small municipal advisors that is not necessary or appropriate in
the public interest and for the protection of investors, municipal entities, and
obligated persons provided that there is robust protection of investors
against fraud. The MSRB is sensitive to the potential impact of the
requirements contained in draft Rule G-44 on small municipal advisors. The
MSRB understands that some small municipal advisors and solo practitioners,
unlike larger municipal advisory firms, may not employ full-time compliance
staff and that the cost of ensuring compliance with the requirements of the
draft rule may be proportionally higher for these smaller firms. The MSRB,
preliminarily, believes that the draft rule is consistent with the Dodd-Frank
Act’s provision with respect to burdens imposed on small municipal advisors.
In order to minimize any significant burdens on small municipal advisors,
however, the MSRB is particularly interested in receiving meaningful
feedback regarding the potential economic impact of the draft rule and draft
amendments on small municipal advisors. The MSRB will consider such
feedback in light of the Dodd-Frank Act provision.

Effect on Competition, Efficiency and Capital Formation

Finally, it is possible that, as a result of the costs associated with the
supervision and compliance requirements of the draft rule relative to the
baseline, some municipal advisors may decide to exit the market, curtail their
activities, or consolidate with other firms. For example, some municipal
advisors may determine to consolidate with other municipal advisors in order
to benefit from economies of scale (e.g., by leveraging existing compliance
resources of a larger firm) rather than to incur separately the costs
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associated with the draft rule. It is also possible that some of the municipal
advisors that may exit the market could be small municipal advisors doing so
for financial reasons. Such exits from the market may lead to a reduced pool
of municipal advisors. However, as the SEC recognized in its final rule on the
permanent registration of municipal advisors, the market for municipal
advisory services is likely to remain competitive despite the potential exit of
some municipal advisors (including small entity municipal advisors),
consolidation of municipal advisors, or lack of new entrants into the ma rket.®

General Matters

In addition to any other subject which commenters may wish to address
related to draft Rule G-44 and the draft amendments to Rules G-8 and G-9,
the MSRB seeks public comment on the specific questions below. In
particular, the MSRB requests public comment on the potential economic
consequences which may result from the adoption of draft Rule G-44 and the
draft amendments to Rules G-8 and G-9. The MSRB welcomes information
regarding the potential to quantify likely benefits and costs. In addition, the
MSRB requests comment to help identify the potential benefits and costs of
the regulatory alternatives suggested by commenters. The MSRB also
requests comment on any competitive or anticompetitive effects, as well as
efficiency and capital formation effects, of the draft rule and draft
amendments on any market participants. Commenters are encouraged to
provide statistical, empirical, and other data from commenters that may
support their views and/or support or refute the views or assumptions
contained in this request for comment.

The MSRB specifically requests that commenters address the following
questions:

1) Does draft Rule G-44 strike an appropriate balance between a
principles-based and a prescriptive approach to supervision? If not,
explain why and in what areas draft Rule G-44 should be more
principles-based or prescriptive.

2) Is draft Rule G-44 appropriately accommodating for small and single
person municipal advisors? If not, describe how the draft rule can be
modified to be more appropriately accommodating.

3) Do commenters agree or disagree that municipal advisors should be
able to outsource the CCO function pursuant to the draft rule and

® Exchange Act Release No. 70462, at p. 506 (Sept. 20, 2013), 78 FR 67467, at p. 67608 (Nov.
12,2013.
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that the CCO should not be required to be a principal or even an
associated person of the municipal advisor?

4) Should draft Rule G-44 require municipal advisors to complete a
periodic self-certification regarding the meeting of professional
qualification standards by its associated persons and the municipal
advisor’s ability to comply, and history of complying, with all
applicable regulatory requirements?

5) Do commenters agree or disagree that a need exists for the MSRB to
articulate the supervision and compliance obligations of municipal
advisors? Do commenters agree or disagree that the draft rule
addresses that need?

6) Are the various baselines proposed to be used appropriate baselines?
Are there other relevant baselines that the MSRB should consider?

7) To the extent that draft Rule G-44 and the draft amendments to Rules
G-8 and G-9 impose costs on municipal advisors, will these costs be
passed on to municipal entities or obligated persons in the form of
higher fees?

8) What are the initial and ongoing costs associated with making and
preserving the additional records required by the draft amendments

to Rules G-8 and G-9?

9) Will draft Rule G-44 have benefits in terms of protecting municipal
entities, obligated persons and investors?

10) Are there additional potential costs or benefits that the MSRB should
consider? If so, please explain.

11) What alternatives to the form of draft Rule G-44 should the MSRB
consider? How would the costs and benefits of such alternatives

differ from those associated with the draft rule?

12) If draft Rule G-44 were adopted, what would be the likely effects on
competition, efficiency and capital formation?

13) Would the requirements of draft Rule G-44 impose any burden on
small municipal advisors that is not necessary or appropriate?

February 25, 2014
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Text of Draft Rule and Amendments”®

Rule G-44: Supervisory and Compliance Obligations of Municipal Advisors

(a) Supervisory System. Each municipal advisor shall establish, implement, and maintain a system to
supervise the municipal advisory activities of the municipal advisor and its associated persons that is
reasonably designed to achieve compliance with applicable securities laws and regulations, and with
applicable Board rules (“applicable rules”). Final responsibility for proper supervision shall rest with the
municipal advisor. A municipal advisor’s supervisory system shall provide, at a minimum, for the following:

(i) Written Supervisory Procedures. The establishment, implementation, maintenance and
enforcement of written supervisory procedures that are reasonably designed to ensure that the conduct of
the municipal advisory activities of the municipal advisor and its associated persons are in compliance with
applicable rules. The written supervisory procedures shall be promptly amended to reflect changes in
applicable rules and as changes occur in the municipal advisor’s supervisory system, and such procedures
and amendments shall be promptly communicated to all associated persons to whom they are relevant
based on their activities and responsibilities.

(ii) Appropriate Principal. The designation of one or more municipal advisory principals to be
responsible for the supervision required by this rule.

(b) Compliance Processes. Each municipal advisor shall have in place and implement processes to
establish, maintain, review, test and modify written compliance policies and written supervisory
procedures reasonably designed to achieve compliance with applicable rules, and shall conduct, no less
frequently than annually, a review of the compliance policies and supervisory procedures.

(c) Chief Compliance Officer. Each municipal advisor shall designate one individual to serve as its chief
compliance officer.

(d) Definitions.

(i) “Municipal advisor,” for purposes of this rule, shall mean a municipal advisor registered or
required to be registered under section 15B of the Act and rules and regulations thereunder.

---Supplementary Material:

.01 Written Supervisory Procedures. A municipal advisor’s written supervisory procedures shall take into
consideration, among other things, the advisor’s size; organizational structure; nature and scope of
municipal advisory activities; number of offices; the disciplinary and legal history of its associated persons;
the likelihood that associated persons may be engaged in relevant outside business activities; and any
indicators of irregularities or misconduct (i.e., “red flags”).

° Underlining indicates new language; strikethrough denotes deletions.
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.02 Small Municipal Advisors. A municipal advisor with few personnel, or even only one associated
person, can have a sufficient supervisory system under this rule. The rule allows the designation of one
person to be responsible for supervision, and allows the tailoring of written supervisory procedures based
on, among other things, an advisor’s size. In the case of a municipal advisor with a single associated
person, the written supervisory procedures must address the manner in which, in the absence of separate
supervisory personnel, such procedures are nevertheless reasonably designed to achieve compliance with
applicable rules.

.03 Appropriate Principal. Designated supervisory principals must be vested with the authority to carry
out the supervision for which they are responsible and have sufficient knowledge, experience and training
to understand and effectively discharge their responsibilities. They also must have the authority to
implement the established written supervisory procedures and take any other action necessary to fulfill
their responsibilities. Even if not so designated, whether a person has responsibility for supervision under
this rule depends on whether, under the facts and circumstances of a particular case, that person has the
requisite degree of responsibility, ability or authority to affect the conduct of the employee whose
behavior is at issue.

.04 Review of Compliance Policies and Supervisory Procedures. The reviews under paragraph (b) of this
rule should, at a minimum, consider any compliance matters that arose since the previous review, any
changes in the municipal advisory activities of the municipal advisor or its affiliates, and any changes in
applicable rules that might suggest a need to revise the written compliance policies or supervisory
procedures. Although paragraph (b) specifically requires reviews to be conducted at least annually,
municipal advisors should consider the need, in order to comply with all of the other requirements of this
rule, for interim reviews.

.05 Chief Compliance Officer. A chief compliance officer has a unique and integral role in the
administration of a municipal advisor’s compliance processes. A chief compliance officer is a primary
advisor to the municipal advisor on its overall compliance scheme and the policies and procedures that the
municipal advisor adopts in order to comply with applicable rules. To fulfill this role, a chief compliance
officer should have competence in the process of (1) gaining an understanding of the services and
activities that need to be the subject of written compliance policies and written supervisory procedures;
(2) identifying the applicable rules and standards of conduct pertaining to such services and activities
based on experience and/or consultation with others; (3) developing, or advising other business persons
charged with the obligation to develop, policies and procedures that are reasonably designed to achieve
compliance with applicable rules and standards of conduct; and (4) developing programs to test
compliance with the municipal advisor’s policies and procedures. It is the intention of this rule to foster
regular and significant interaction between senior management and the chief compliance officer regarding
the municipal advisor’s comprehensive compliance program. The chief compliance officer may be a
principal of the firm or a non-employee of the firm. If a non-employee, then the person designated as chief
compliance officer must have the competence described above and the municipal advisor retains ultimate
responsibility for its compliance obligations.
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.06 Responsibility for Compliance Functions. The chief compliance officer, and any compliance officers
that report to the chief compliance officer, shall have responsibility for and perform the compliance
functions contemplated by this rule. Nothing in this rule, however, is intended to limit or discourage the
participation by any of the employees of the municipal advisor in any aspect of the municipal advisor’s
compliance program.

.07 Ability of Chief Compliance Officer to Hold Other Positions. The requirement to designate a chief
compliance officer does not preclude that person from holding any other positions within the municipal
advisor, including serving in any position in senior management or being designated as a supervisory
principal, provided that person can discharge the duties of chief compliance officer in light of all of the
responsibilities of any other positions.

% %k %k k %

Rule G-8: Books and Records to be Made by Brokers, Dealers, and Municipal Securities Dealers, and
Municipal Advisors

(a) - (g) No change.

(h) Municipal Advisor Records. Every municipal advisor that is registered or required to be registered
under section 15B of the Act and the rules and regulations thereunder shall make and keep current the
following books and records:

(i) Reserved.'®
(ii) Reserved.

(iii) Records Concerning Compliance with Rule G-44.

(A) The written supervisory procedures required by Rule G-44(a)(i);

(B) A record of all designations of persons responsible for supervision as required by
Rule G-44(a)(ii).

(C) Records of the reviews of written compliance policies and written supervisory
procedures as required by Rule G-44(a) and (b); and

(D) A record of all designations of persons as chief compliance officer as required by

Rule G-44(c).

1% As previously noted, draft Rule G-8(h) includes reserved subparagraphs (i) and (ii), for
books and records provisions that the MSRB has proposed in connection with draft Rule G-
42. See supra n.6.

msrb.org | emma.msrb.org 15


rsmith
Typewritten Text
77 of 176

rsmith
Typewritten Text


78 of 176

MSRB Regulatory Notice 2014-04

% %k %k k %

Rule G-9: Preservation of Records
(a) - (g) No change.

(h) Municipal Advisor Records. Every municipal advisor shall preserve the books and records described
in Rule G-8(h) for a period of not less than five years, provided that the records described in Rule G-
8(h)(iii)(B) and (D) shall be preserved for the period of designation of each person designated and for at
least six years following any change in such designation.

msrb.org | emma.msrb.org 16
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Alphabetical List of Comment Letters on Notice 2014-04 (February 25, 2014)

1. American Bankers Association: Letter from Cristeena G. Naser, Vice President and Senior
Counsel, dated May 1, 2014

2. Bond Dealers of America: Letter from Michael Nicholas, Chief Executive Officer, dated
April 28, 2014

3. Edwin C. Blitz Investments, Inc.: E-mail from Edwin Blitz dated March 18, 2014

4. Investment Company Institute: Letter from Tamara K. Salmon, Senior Associate Counsel,
dated April 15, 2014

5. LIATI Group, LLC: E-mail from Weldon Fleming dated March 10, 2014

6. MSA Professional Services, Inc.: Letter from Gilbert A. Hantzsch, Chief Executive Officer,
dated April 28, 2014

7. National Association of Independent Public Finance Advisors: Letter from Jeanine Rodgers
Caruso, President, dated April 28, 2014

8. Raftelis Financial Consultants, Inc.: Letter from Alexis F. Warmath, Vice President, and
Christopher P.N. Woodcock, President, Woodcock & Associates, Inc., dated April 28, 2014

9. Roberts Consulting, LLC: E-mail from Jonathan Roberts dated March 13, 2014

10. Securities Industry and Financial Markets Association: Letter from David L. Cohen,
Managing Director, Associate General Counsel, dated April 25, 2014

11. Tibor Partners Inc.: E-mail from William Johnston dated February 25, 2014

12. Yuba Group: Letter from Linda Fan, Managing Partner, dated April 28, 2014


http://www.msrb.org/RFC/2014-04/American-Bankers-Association.pdf
http://www.msrb.org/RFC/2014-04/bda.pdf
http://www.msrb.org/RFC/2014-04/blitz.pdf
http://www.msrb.org/RFC/2014-04/ici.pdf
http://www.msrb.org/RFC/2014-04/liati.pdf
http://www.msrb.org/RFC/2014-04/MSA-Professional-Services.pdf
http://www.msrb.org/RFC/2014-04/naipfa.pdf
http://www.msrb.org/RFC/2014-04/Raftelis.pdf
http://www.msrb.org/RFC/2014-04/robertsconsulting.pdf
http://www.msrb.org/RFC/2014-04/SIFMA.pdf
http://www.msrb.org/RFC/2014-04/Tibor-Partners-Inc.pdf
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’ ggwnir(iacr:n Cristeena G. Naser
E i& ) Reacelation Vice President and Senior Counsel

Center for Securities, Trust & Investments
202-663-5332
cnaser@aba.com

BY ELECTRONIC MAIL

May 1, 2014

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street

Alexandria, VA 22314

Re: MSRB Notice 2014-04 — Draft MSRB Rule G-44
Supervisory and Compliance Obligations of Municipal Advisors

Dear Mr. Smith:

The American Bankers Association (ABA)" appreciates this opportunity to comment on Draft Rule G-44
proposed by the Municipal Securities Rulemaking Board (MSRB). The draft rule would seek to establish
principles-based supervisory and compliance obligations for registered municipal advisors pursuant to
Section 975 of the Dodd-Frank Wall Street and Consumer Protection Act (Dodd-Frank Act).2 Our
member banks® and their affiliates provide a broad range of products and services to municipal entities
and obligated persons in various capacities, including as municipal advisors. Our comments in this letter
express the concerns of our members who are (or will be) registered municipal advisors who provide
services to municipalities and obligated persons in a fiduciary capacity.

As described by the MSRB, a core principle of the Draft Rule G-44 is that “all municipal advisors must
have a system to supervise their municipal advisory activities that is reasonably designed to achieve
compliance with all applicable securities laws, including MSRB rules.” Second, the proposal further
requires the establishment, implementation, maintenance, and enforcement of written supervisory
procedures reasonably designed to achieve compliance with applicable securities laws. Responsibility for
supervision would reside with one or more “municipal advisor principals” whose experience, knowledge,
and training must be commensurate with their supervisory responsibilities. Reviews of compliance and
supervisory procedures would have to be completed at least annually. Third, municipal advisors would
also be required to designate a Chief Compliance Officer who must have the competence to develop and
test policies and procedures designed to comply with applicable law.

As noted in draft Rule G-44, in developing its supervisory and compliance program, the MSRB has used
as a baseline aspects of existing supervision and compliance regulation under other securities law
regimes, including those for broker-dealers under rules of the MSRB and the Financial Industry
Regulatory Authority (FINRA), and for investment advisers under the Investment Advisers Act of 1940.

! The American Bankers Association represents banks of all sizes and charters and is the voice for the nation’s $14
trillion banking industry and its 2 million employees. ABA’s extensive resources enhance the success of the nation’s
banks and strengthen America’s economy and communities. Learn more at www.aba.com.

% Pub. L. 111-203.

% In this letter, we use the term “bank” as defined in the Securities Exchange Act of 1934 (cite).

1120 Connecticut Avenue, NW | Washington, DC 20036 | 1-800-BANKERS | aba.com
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ABA believes that with respect to municipal advisory activities of bank trust departments and trust
companies (hereinafter, “bank fiduciaries”),4 the MSRB should also consider the fiduciary regulatory
regimes of federal and state bank regulators as a baseline for compliance. The regulatory regime
applicable to bank fiduciaries, like Draft Rule G-44, promotes compliance with applicable securities laws
by requiring bank fiduciaries to develop and implement compliance and supervisory policies. Critically,
such banks are subject to close banking agency supervision to ensure compliance with applicable federal
and state laws and regulations.

ABA strongly believes the regulatory regime applicable to bank fiduciaries satisfies the principles
underlying the MSRB’s Draft Rule G-44 and that compliance with already applicable regulations (and
guidance) should be deemed to constitute compliance with Rule G-44 for bank fiduciaries that are
municipal advisors. Importantly, permitting the use of the robust bank fiduciary regulatory structure as an
alternative to that laid out in Draft Rule G-44 would not only further the purpose of the draft rule, but it
would avoid overlaying an unnecessary and costly securities-based compliance program onto a banking-
law based compliance regime.

DISCUSSION
1. Bank fiduciaries are already subject to comprehensive supervision and regulation.

In Draft Rule G-44, the MSRB stated that “the legislative history of the Dodd-Frank Act indicates
Congress was concerned with the previously unregulated activities of municipal advisors” [emphasis
added] and thus, “It is reasonable to conclude that Congress, in subjecting municipal advisors to
regulation in the Dodd-Frank Act, contemplated a regulatory regime comparable to the regulatory regimes
for other entities and persons in the financial services industry, at least to the fundamental extent of
requiring reasonable supervisory and compliance functions to be performed."5 Municipal advisory
activities of bank fiduciaries are not unregulated — far from it — they are subject to a time-tested and
robust regulatory regime.

Bank fiduciaries are subject to extensive oversight by their primary federal regulator, and additionally for
state-chartered institutions, by the bank or financial institution regulator in their state. For all fiduciary
clients, including municipal entities, national banks must comply with the regulations of the Office of the
Comptroller of the Currency (OCC) at 12 CFR Part 9, Fiduciary Activities of National Banks.® In addition
to Part 9, OCC'’s regulation is supplemented with detailed manuals, handbooks, and examination
procedures on specific topics, including: Asset Management; Asset Management Operations and
Controls; Collective Investment Funds; Conflicts of Interest; Custody Services; Investment Management
Services; and Personal Fiduciary Services. The OCC regulatory regime is broadly recognized as a
model, and state regulations largely track OCC requirements.

* Bank trust departments and trust companies provide a range of investment management and advisory services to
municipalities, municipal pension plans, or retirement systems that typically take the form of investments in collective
investment vehicles or separately managed accounts. To the extent that such vehicles or accounts include the
Eroceeds of an issuance of municipal bonds, the bank fiduciary must register as a municipal advisor.

Draft Rule G-44 at 7.
® 12 CFR Part 9 is available at http://www.gpo.gov/fdsys/pka/CFR-2014-title12-vol1/pdf/CFR-2014-title12-vol1-

part9.pdf.

American Bankers Association


http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/assetmanagement.pdf
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/am-operations-controls-rev8-18-11.pdf
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/am-operations-controls-rev8-18-11.pdf
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/collective-investment-funds.html
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/conflictofinterest.pdf
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/custodyservice.pdf
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/invmgt.pdf
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/invmgt.pdf
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/Pfsfinal.pdf
http://www.gpo.gov/fdsys/pkg/CFR-2014-title12-vol1/pdf/CFR-2014-title12-vol1-part9.pdf
http://www.gpo.gov/fdsys/pkg/CFR-2014-title12-vol1/pdf/CFR-2014-title12-vol1-part9.pdf
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For a bank to exercise fiduciary powers, including the power to provide investment management services,
the bank must apply to its federal or state regulator and obtain approval prior to offering any fiduciary
services. The application generally is approved only if the regulator finds that the bank is operated in a
satisfactory manner, the proposed activities comply with applicable law, and the bank employs qualified
fiduciary management.

Once approved, the activities of bank fiduciaries are highly regulated. For example, 12 CFR § 9.5
requires national bank fiduciaries to adopt and follow written policies and procedures to maintain fiduciary
activities in compliance with applicable law. Specifically, under § 9.5 the bank fiduciary’s policies and
procedures must address, where appropriate:

e Brokerage placement practices;

e Methods for ensuring that fiduciary officers and employees do not use material inside information
in connection with any decision or recommendation to purchase or sell any security;

Methods for preventing self-dealing and conflicts of interest;

Selection and retention of legal counsel who is readily available to advise the bank and its
fiduciary officers and employees on fiduciary matters; and

e Investment of funds held as fiduciary, including short-term investments and the treatment of
fiduciary funds awaiting investment or distribution.

In addition, Part 9 requires bank fiduciaries to establish a supervisory environment that communicates a
commitment to risk management and a sound internal control system. As stated in OCC’s Asset
Management Handbook:

The board of directors and senior management must be committed to risk
management for processes to be effective. Acknowledged acceptance and
oversight of the risk management process by the board and senior

management is important . . . Directors must recognize their responsibility to
provide proper oversight of asset management activities, and the official records
of the board should clearly reflect the proper discharge of that responsibility. . .
The board must recognize and understand existing risks and risks that may arise
from new business initiatives, including risks that originate in bank and nonbank
subsidiaries and affiliates, such as investment advisory and brokerage
companies. The board is ultimately responsible for any financial loss or reduction
in shareholder value suffered by the bank. . . If, through their failure to exercise
prudent oversight, losses accrue to account principals, beneficiaries, or the bank,
directors can be held liable for such losses in an action for damages.7

OCC further tasks bank senior management with the responsibility of ensuring the development and
implementation of an effective risk management system, including day-to-day risk assessment and
implementation of appropriate risk controls and monitoring systems. As stated in OCC’s Asset
Management Operations and Controls Handbook:

[T]he board and management are responsible for the oversight of Asset

Management operations. This includes maintaining a strong control environment, effective
policies and procedures, a robust audit process, and a sound vendor management program.
The size and complexity of a bank’s Asset Management activities affect a bank’s specific
organizational structure, internal processes, and choice of Asset Management accounting
systems. The resulting systems and controls should accomplish the following:

" OCC Asset Management Handbook at 21.

American Bankers Association
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» adequately safeguard assets;

» ensure the accuracy and reliability of accounting data;

= provide timely information for management and clients;

* maintain adequate levels of operating efficiency;

= ensure compliance with laws, rules, regulations, and bank policies; and
= accommodate new financial products/services and future growth.®

To ensure compliance with its regulations, OCC provides close and continuous oversight of national
banks and is required to conduct a full-scope, on-site examination of every bank fiduciary at least once
during each 12-month period.? Such examinations include reviewing written policies and procedures that
address the supervision of bank fiduciary activities and the bank’s management of collective funds.™
State banking regulators provide a similar level of oversight.

It is clear from the above discussion that bank fiduciaries are already required to maintain supervisory
and compliance programs and are subject to annual examinations to ensure compliance. Accordingly,
ABA believes that the existing fiduciary regulatory structure achieves the goals of Draft Rule G-44 without
the overlay of a costly and unneeded securities law-based framework.

2. The application of Draft Rule G-44’s regulatory regime will impose unwarranted costs on
bank fiduciaries with no additional benefit to municipal entities.

We do not disagree that registered municipal advisors should be subject to a regulatory regime providing
accountability and protections for municipal entities. We further agree that the proposed securities law-
based regulatory model achieves laudable goals and may be appropriate to impose upon municipal
advisors that are currently unregulated. With respect to bank fiduciaries, however, we believe that there is
already in place a time-tested regulatory regime which achieves the protections sought by the draft rule.

In its economic analysis, the MSRB stated that it “has sought to tailor the draft rule and draft amendments
SO as not to impose unnecessary or inappropriate costs and burdens on municipal advisors.”*" However,
in its considerations, the MSRB has failed to consider the existing regulatory structure in which bank
fiduciaries operate and the costs and burdens that would be entailed to overlay the proposed regulatory
structure on the fiduciary regime. Moreover, ABA strongly believes that the imposition on such fiduciaries
of a superfluous and costly regulatory regime will provide no additional protections for municipal entities
who are bank fiduciary clients. Those clients already receive the highest level of protection both through
the fiduciary duty applicable to banks and the fact of robust supervision and examination by their bank
regulators. Rather than benefitting municipal entities, the costs of a duplicative regulatory regime will
necessarily be borne by these entities.

The imposition of the regulatory regime envisioned in Draft Rule G-44 will necessarily require bank
fiduciaries to undertake costly reviews to determine where there are duplicative or contradictory
procedures between the two systems. Moreover, bank fiduciaries may find that there are new
requirements and differences which will compel them to adopt both regimes side-by-side. For example,
the proposed municipal advisory principal and associated person structure may have similarities to the
organizational, communication, and compliance structures in place at banks, but banks will likely be

8 OCC Asset Management Operations and Controls at 2, available at http://www.occ.gov/publications/publications-by-
type/comptrollers-handbook/am-operations-controls-rev8-18-11.pdf.
%12 CFR § 4.6.
0 occ Internal Control Questionnaires and Verification Procedures, available at
http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/ paginated/icq/default.htm,
ﬁEvaIuating a bank’s system of internal controls is a fundamental step in the OCC’s supervision process.”)

Draft Rule G-44 at 5.

American Bankers Association
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required to adopt side-by-side structures to ensure they meet Draft Rule G-44’s specific requirements. For
example, for all clients bank fiduciaries will be required by their regulator to adhere to the bank fiduciary
regulatory regime, including for municipal entity clients whose accounts do not include proceeds.
However, for those municipal entity clients whose accounts do include proceeds, they would have to
institute the additional, separate regulatory regime of Rule G-44. Indeed, we believe the role of “municipal
advisor principal” to be inapposite when the activities at issue involve fiduciary asset management for
municipalities by bank fiduciaries, such as discussions regarding a client’s investment strategies rather
than sales of securities. To ensure compliance with the proposed written supervisory procedures
requirement, bank fiduciaries will need to adopt additional supervisory procedures, regardless of their
overlap with existing procedures. Given the level of current regulation of bank fiduciaries, the overlap will
be significant, and there will be added compliance costs with no substantive benefit. In addition, the
maintenance and testing requirements under the proposal will impose ongoing costs.

Finally, because of these costs bank fiduciaries will be at a significant competitive disadvantage with
registered investment advisers (RIAs) who are exempt from municipal advisor registration altogether. Itis
not insignificant that banks were exempted from registration as RIAs because Congress believed that the
bank regulatory regime was the equivalent of the intended RIA regulation.12

CONCLUSION

Draft Rule G-44 would impose regulatory requirements that overlap but are not coextensive with the
robust regulatory regime with which bank fiduciaries must currently comply. We are concerned that
applying the draft rule’s requirements to bank fiduciaries would impose on bank fiduciaries a duplicative
and conflicting regulatory regime with no observable benefit to fiduciary clients, who ultimately would bear
the costs of such redundant regulation. In addition, bank fiduciaries would also be at a competitive
disadvantage with RIAs who would not be subject to such duplicative regulation. Accordingly, because
the bank regulatory regimes are similarly principles based and address the same issues encompassed in
Draft Rule G-44, we strongly urge the MSRB to recognize that the bank fiduciary supervisory regime
satisfies the principles underlying the MSRB’s Draft Rule G-44 and that compliance with that regime
constitutes compliance with Draft Rule G-44.

We would be happy to provide additional detailed information on the bank fiduciary regulatory regime.
Sincerely,

Oeetroni f Pawers

Cristeena G. Naser

12 \We note further that bank fiduciaries are subject to both federal regulations and state law requirements applicable
to fiduciaries. Registered investment advisers are not subject to state fiduciary law. See, Regulation of Investment
Advisers by the U.S. Securities and Exchange Commission, March 2013 at 23, footnote 129, available at
http://www.sec.gov/about/offices/oia/oia_investman/rplaze-042012.pdf.

American Bankers Association
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21 Dupont Circle, NW + Suite 750
%On(li f Washington, DC 20036
ca CTS 0) 202.204.7900
CI1Ca www.bdamerica.org
April 28,2014
VIA ELECTRONIC MAIL

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

RE:  MSRB Notice 2014-04 (February 25, 2014): Request for Comment on Draft
MSRB Rule G-44, on Supervisory and Compliance Obligations of Municipal
Advisors

Dear Mr. Smith:

On behalf of the Bond Dealers of America (“BDA”), I am pleased to submit this letter in
response to Municipal Securities Rulemaking Board (“MSRB”’) Notice 2014-04,
regarding Draft Rule G-44 (“Draft Rule G-44”)." Under the Dodd-Frank Wall Street
Reform and Consumer Protection Act (“Dodd-Frank Act”)?, Congress, among other
things, amended Section 15B of the Securities Exchange Act of 1934 (“Exchange Act”)
to provide for the regulation by the Securities and Exchange Commission (“SEC”) and
the MSRB of municipal advisors and to grant the MSRB certain authority to protect
municipal entities and obligated persons. The Dodd-Frank Act accordingly grants the
MSRB broad rulemaking authority over municipal advisors and municipal advisory
activities. Among other rules published and soon-to-be published by the MSRB, Draft
Rule G-44 is an important component of the regulatory framework for municipal advisors

and we welcome this opportunity to provide our comments on Draft Rule G-44.

Supply Minimum Standards for Municipal Advisors of All Sizes

While we appreciate the MSRB’s attempt to draw from aspects of existing supervision

! See MSRB Notice 2014-04 (February 25, 2014).
* Pub. Law No. 111-203, 124 Stat. 1376 (2010).
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and compliance regulation under other regimes, we are concerned that Draft Rule G-44 is
too flexible in allowing for market participants to determine and carve out for themselves
an accommodation if they are small advisor firms. The MSRB states in Draft Rule G-44
that for the subset of municipal advisors that are municipal securities dealers, the existing
supervisory requirements of MSRB Rule G-27 serve as a baseline and the draft Rule G-
44 supervisory requirements are no more stringent than the baseline Rule G-27
requirements. While this is true, the BDA believes that this sets a lower baseline and that
some of the requirements imposed on municipal securities dealers in Rule G-27 should
also be extended to municipal advisors under Draft Rule G-44. It is reasonable as stated
by the MSRB in its request for comment “to conclude that Congress, in subjecting
municipal advisors to regulation in the Dodd-Frank Act, contemplated a regulatory
regime comparable to the regulatory regimes for other entities and persons in the
financial services industry, at least to the fundamental extent of requiring reasonable
supervisory and compliance functions to be performed.” Therefore, we would suggest
that the MSRB set forth minimum standards for which all municipal advisory firms must
meet when establishing supervisory and compliance procedures, but allow firms to then
decide how they will implement these supervisory and compliance procedures to fit
within their particular business model. The BDA understands and appreciates that there
exists various types of business models making up the industry but we caution against
using the size of a firm as a reason to make allowances if such allowances would in any
way diminish the regulatory parameters the MSRB is attempting to put in place under a
municipal advisor regulatory regime. Small or one-man shops should not be permitted
the opportunity, purposefully or otherwise, to diminish their obligation toward meeting
the demands of the rule and this regulatory regime should in fact be comparable to the
regulatory regimes for other entities and persons in the financial services industry. We
believe firms of all sizes and business models should be held to the same standard of

service and should be required to meet the requirements of the law.

Outsourcing of the CCO Role
While the BDA agrees with the MSRB’s decision to permit the outsourcing of the Chief

? See MSRB Notice 2014-04 (February 25, 2014), pg. 7.
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Compliance Officer (CCO) role in Draft Rule G-44, we would like to ask that the MSRB
also make clear within the language of Draft Rule G-44 itself that the firm itself remains
ultimately responsible for any decisions made or affected by the CCO, whether this
position is outsourced or not. We believe this is especially important when it comes to
having a clear understanding of the rule’s requirements for both FINRA examiners and
municipal advisors. As we have said in previous letters on various topics, the BDA
believes a critical component of crafting workable rules is in the MSRB’s ability to draft
a rule that can be read and interpreted similarly by examiners and firm employees alike.
While the model of requiring written supervisory procedures complemented by the
designation of a CCO to be responsible for compliance processes is a widely accepted
regulatory model across the financial services industry, the language in Paragraph .05 of
the Supplementary Material should be included in the rule and make it clear that the CCO
can be a principal of the firm or a person external to the firm though in either case the

municipal advisor retains ultimate responsibility for its compliance obligations.

Self-Certification

The BDA believes Draft Rule G-44 should require all municipal advisors to complete a
periodic self-certification regarding the meeting of professional qualification standards by
its associated persons as well as to certify to the municipal advisor’s ability to comply,
and history of complying, with all applicable regulatory requirements. It is critical for
municipal advisors to self-certify that they are meeting the same professional
qualification standards as those already established by those affiliated with broker-dealer
firms. The MSRB should also recognize that self-certification is already required of
broker-dealer firms and so municipal advisors who are also broker-dealers should not be
unduly burdened by having to double up on their self-certification but that current
practices and procedures need only be updated (and not duplicated) in order to reflect the
incorporation of the additional requirements of the municipal advisor function. We are
understanding of your concern not to place smaller municipal advisory firms at a
competitive disadvantage but these regulations need to apply to all municipal advisors
without regard to size much like the rules for broker-dealers. We believe that it is in the

public interest and necessary for the protection of investors, municipal entities, and
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obligated persons that Draft Rule G-44 be applied to all municipal advisors regardless of

their size or organizational structure.

Delay in Implementation

Given the interaction and interdependence of each rule and regulation required to
construct a complete regulatory framework for municipal advisors, the BDA believes the
MSRB should delay implementation of all of its rules and regulations falling under the
municipal advisor regulatory regime and wait until all rules and regulations have gone
through the following steps before it moves to formalize the implementation deadline:
publication for comment, revised to reflect changes received as a result of the comment
period and subsequently approved by the SEC. Additionally, we believe an
implementation date of six months following the approval of the last of the rules in the
regulatory regime by the SEC is fair, given the complexity of the entirety of the
municipal advisor regulatory regime. This is particularly important for a rule like Draft
Rule G-44, which relies on the information forthcoming in other rules falling under the
municipal advisor regulatory regime that is not yet available in order to establish
complete supervisory procedures and compliance obligations. Since the regulations and
regulatory framework governing municipal advisors and municipal advisory activities by
the MSRB is so important to the industry, it is that much more important to allow for the
appropriate time frame for all municipal advisors to understand their obligations and the
requirements of the new regulatory environment in which they operate in order to put
forth complete supervisory procedures that will comply with the all the rules and
regulations from the outset. Therefore, we ask that you consider delaying the
implementation of Draft Rule G-44, and any and all other municipal advisor rules, until at
least six months after all the rules that will comprise the MSRB’s entire regulatory

framework have been finalized and approved by the SEC.

Thank you for the opportunity to present our views on Draft Rule G-44.

Sincerely,
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%A/VM%

Michael Nicholas
Chief Executive Officer
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Comment on Notice 2014-04

from Edwin Blitz, Edwin C. Blitz Investments, Inc.
on Tuesday, March 18, 2014

Comment:

In light of the amended and pending rules, it istime for MSRB to consider the practical and realistic manner in
which College Plans should be placed under the purview and regulations of FINRA. Most, if not all, College
plans are offered by Mutual Fund Sponsors subject to review by FINRA at time of audit.

Since we only engage in the sale of Municipal Bonds through Mutual Funds, why must we remain under the
jurisdiction of MSRB. Our sale of College plans does not justify the fees incurred each year from MSRB.

It is our hope that reason will prevail and the sale of College Mutual Find Planswill no longer require
registration under the M SRB.
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INVESTMENT
COMPANY
/A ’//I INSTITUTE

1401 H Street, NW, Washington, DC 20005-2148, USA
202/326-5800 www.ici.org

April 15,2014

Ronald W. Smith, Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re: MSRB Notice 2014-04 Relating to
Supervisory and Compliance
Obligations of Municipal Advisors

Dear Mr. Smith:

The Investment Company Institute (ICI)" appreciates the opportunity to provide comments
to the Municipal Securities Rulemaking Board (MSRB) on its proposal to adopt a new Rule G-44,
which will subject municipal advisors to supervisory and compliance obligations.* The Institute
supports the rule’s adoption.” We believe it is appropriate, and in the interest of municipal clients, for
the MSRB to impose compliance and supervisory obligations on municipal advisors inasmuch as other
securities professionals are subject to similar obligations. We commend the MSRB for undertaking this
rulemaking and for seeking to ensure that its proposed requirements are substantively similar to or
consistent with those imposed on Federally-registered broker-dealers and investment advisers. Such
consistency is particularly important for our members that are also subject to oversight by the SEC
and/or FINRA because it will enable them to leverage their existing policies, procedures, and systems to
comply with the MSRB’s requirements.

! The Investment Company Institute is the national association of U.S. investment companies, including mutual funds,
closed-end funds, exchange-traded funds (ETFs), and unit investment trusts (UITs). ICI secks to encourage adherence to
high ethical standards, promote public understanding, and otherwise advance the interests of funds, their shareholders,
directors, and advisers. Members of ICI manage total assets of $16.8 trillion and serve more than 90 million shareholders.

2 See Request for Comment on Draft MSRB Rule G-44, on Supervisory and Compliance Obligations of Municipal Advisors,

MSRB Notice No. 2014-04 (Feb. 25, 2014), which is available at: http://www.msrb.org/~/media/Files/Regulatory-
Notices/RFCs/2014-04.ashx?n=1.

3 Our comments on the rule are limited to its impact on our members that must register as municipal advisors due to their
involvement in a state’s 529 college savings plan. In addition to supporting Rule G-44, we also support the revisions
proposed to MSRB Rules G-8 and G-9, which would incorporate the records demonstrating an advisor’s compliance with
Rule G-44 into the MSRB’s rules relating to required records and preservation of such records, respectively.
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Mr. Ronald W. Smith, Corporate Secretary
April 15,2014
Page 2 of 3

OVERVIEW OF PROPOSED RULE G-44

As proposed, Rule G-44 would consist of three substantive subdivisions and seven items of
Supplementary Material. In summary, the three substantive subdivisions would require each registered
municipal advisor to: establish, implement, and maintain a supervisory system that meets certain
criteria and designate one or more supervisory principals; implement policies to maintain, review, test,
and modify the advisor’s written supervisory and compliance policies and procedures; and designate a
Chief Compliance Officer (“CCQO”). The proposed rule’s Supplementary Material would clarify a
variety of issues relating to the rule including, among others, its application to smaller advisors, the
importance of tailoring the advisor’s policies and procedures to the adviser’s business, and issues to
consider in connection with designating principals and a CCO.

CONSISTENCY OF RULE G-44 WITH OTHER REGULATORY REQUIREMENTS

As noted above, the Institute supports the MSRB’s proposal because its requirements are
consistent with those imposed on other securities professionals under the Federal securities laws. In
particular, the requirements of the rule are substantively similar to those of SEC Rule 206(4)-7 under
the Investment Advisers Act of 1940, Compliance Procedures and Practices, which applies to all
Federally-registered investment advisers, as well as to FINRA Rule 3110, Supervision, and FINRA Rule
3130, Annual Certification of Compliance and Supervisory Processes, which apply to FINRA
members. Also, while the provisions of Rule G-44’s Supplementary Material .01-.04* are not expressly
addressed in the rules of the SEC or FINRA, they are consistent with such rules and will provide
additional clarity to assist municipal advisors in complying with the MSRB’s rule. As such, these
provisions do not appear to be problematic for municipal advisors, nor would they appear to result in
additional compliance burdens for such advisors. The provisions of Supplementary Material .05-.07°
appear to be consistent with the requirements in Supplementary Material .05, .06, and .08 to FINRA
Rule 3130, respectively. As such, these provisions would also not appear to raise concerns for municipal
advisors.

* This Supplementary Material provides as follows: .01 clarifies that the municipal advisor’s written supervisory procedures
should be tailored to the advisor’s business and take into account any “red flags;” .02 provides guidance regarding the rule’s
application to small municipal advisors with one or a small number of associated persons; .03 clarifies the criteria a
municipal advisor must consider in designating supervisory principals and it discusses their responsibility; and .04 discusses
the minimum requirements of the advisor’s required annual review of its compliance policies and supervisory procedures.

5 This Supplementary Materials provides as follows: .05 discusses the CCO’s competence and the CCO’s role within the
advisory organization and clarifies that a CCO is not required to be an employee of the advisor; .06 expressly vests
responsibility for the compliance functions of the rule in the CCO and provides that the advisor may have other employees
participate in any aspect of the advisor’s compliance program; and .07 clarifies that the advisor’s CCO is not precluded from
holding any other position within the municipal advisor, including serving in senior management or as a designated

supervisory principal, provided the CCO can discharge all such responsibilities.
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Mr. Ronald W. Smith, Corporate Secretary
April 15,2014
Page 3 of 3

For the reasons discussed above, we support adoption of Rule G-44. We recommend that, in
adopting the rule, the MSRB provide municipal advisors a sufficient period of time within which to be
fully compliant with its requirements. While, as noted above, the rule’s requirements are largely
consistent with existing regulatory requirements imposed on other SEC or FINRA registrants, in order
to be fully compliant with Rule G-44, municipal advisors will need sufficient time to either adopt or
revise any relevant existing compliance and supervisory policies, procedures (including testing
processes), and systems to expressly accommodate the new rule’s requirements, and hire or appoint
necessary qualified personnel as CCO and supervisory principals. It should be remembered that, in
implementing Rule G-44, municipal advisors may also be engaged in implementing other new rules and
requirements imposed on municipal advisors by the MSRB. Accordingly, to avoid unduly straining the
resources of such advisors, we recommend the MSRB provide advisors a minimum of 12 months to
comply with the new rule.

We appreciate the opportunity to provide these comments and your consideration of them. If
you have any questions, please contact the undersigned at (202)326-5825.

Sincerely,

/s/

Tamara K. Salmon
Senior Associate Counsel


rsmith
Typewritten Text

rsmith
Typewritten Text
93 of 176

rsmith
Typewritten Text


94 of 176

Comment on Notice 2014-04

from Weldon Fleming, LIATI Group, LLC
on Monday, March 10, 2014
Comment:

We are asmall firm with only two persons involved in municipal advisory activites. Thisis not our main line of
business but is appropriate for afew of our clients. The imposistion of a supervisory scheme similar to FINRA
will be amajor cost in terms of time and money to initiate and maintain. My guess is that there will also follow
some sort of periodic examination that will result from the imposistion of the rules. Again a starin on limited
time bandwith.
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April 28, 2014

Mr. Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street

Alexandria, VA 22314

Re: MSA Professional Services, Inc. Comments on Draft Rule G-44
Dear Mr. Smith:

On behalf of MSA Professional Services, Inc. (MSA) — a Midwest leader in engineering, architectural,
transportation, funding and planning services for municipalities — | appreciate the opportunity to
comment on the Municipal Securities Rulemaking Board's (MSRB) draft Rule G-44, regarding Supervisory
and Compliance Obligations of Municipal Advisors.

MSA would appreciate direction and clarification from the MSRB as we proceed with drafting internal
and external policy frameworks to achieve and sustain compliance with Municipal Advisor (MA)
provisions contained within Dodd-Frank. While Dodd-Frank provisions draw a large swath across
numerous professional services previously unregulated by the Securities and Exchange Commission
(SEC) and the MSRB, it fails to clearly state, define or demonstrate the level of analysis and due diligence
expected of regulated MAs regarding supervisory obligations outlined in the provisions.

The rule outlines the need for specific written supervisory procedures and compliance policies for each
firm providing MA services.
e Will the MSRB be releasing an outline containing format guidelines or contextual requirements
for each policy and procedures manual to follow, or should MA firms self-determine these
documents based on direction provided in G-427?

Paragraph .01 of the Supplementary Material specifies several factors that MAs’ written supervisory
procedures must take into consideration, including the advisor’s size, organizational structure, nature
and scope of activities, and number of offices.
o  Will larger MA firms be held to a stricter standard for MA compliance as compared to smaller
MA firms as it relates to acceptable policy and procedure development and implementation?

Draft Rule G-44(a)(ii) requires MAs to designate one or more municipal advisor principals (MAP) to be
responsible for the supervision required by the draft rule. Paragraph .03 of the Supplementary Material
specifies the authority and specific qualifications required for MAPs responsible for supervisory
functions.

“They must have the authority to carry out the supervision for which they are responsible, including
the authority to implement the municipal advisor’s established written supervisory procedures and

Offices in Illinois, lowa, Minnesota and Wisconsin

1230 SOUTH BOULEVARD e BARABOO, WI 53913
608-356-2771 e 1-800-362-4505
FAX: 608-356-2770 ¢ WWW.MSA-PS.COM
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Municipal Securities Rulemaking Board
April 28, 2014

take any other action necessary to fulfill their responsibilities. They also must have sufficient
knowledge, experience and training to understand and effectively discharge their supervisory
responsibilities.”

e Will these additional experience, training and knowledge metrics referenced for MAPs be
identified in subsequent MSRB Notices? What metrics will the MSRB use to determine
“experience, training and knowledge” outside of the qualification requirements referenced in
MSRB Notice 2014-08?

e  What is the proper (MSRB-approved) ratio for appropriate compliance with MA activities:
0 One certified MA representative per firm?
0 One certified MA representative per state per firm?
0 One certified MA representative per “X” # of clients per firm?

While Paragraph .01 of the Supplementary Material specifies several factors that MAs must take into
consideration in drafting and implementing supervisory procedures and gives flexibility to achieve
compliance, the subjective nature of that analysis may not provide the appropriate structure for
maintaining continuity with fiduciary requirements outlined in the legislation. A more objective, metric-
based approach would be preferable; one which clearly defines the appropriate number of MA
representatives required to fulfill regulatory responsibilities.

e Can the Chief Compliance Officer (CCO) and/or the designated MAP also serve in a functional
municipal advisor representative capacity? Can the duties of the CCO and MAP be vested in the
same person? Can a person serve as a municipal advisor representative, CCO and MAP for a
firm?

e If a firm decides to outsource the CCO functions as identified in Paragraph .06 of the
Supplementary Material, is that entity operating under the MA registration of the firm, or must
he/she be subsequently registered as an individual MA (MA-1)?

O A previous issuance contained a provision which stated that if a firm chooses to
subcontract with an independent MA on behalf of its clients, said MA could not have
been associated with the firm for two years.

= Will the same provisions apply to the CCO position?

What rationale did the MSRB use in determining the above?

e This requirement, if enforced, may prevent access and participation to the MA services market
by qualified professionals who could provide the MA services at a reduced cost for
municipalities.

e Additionally, please explain the rationale and intent behind the two-year duration outlined in
the legislation.

The Draft amendments to Rule G-3 would define a municipal advisor representative as “a natural person
who is associated person of a municipal advisor, other than a person whose functions are solely as
clerical or ministerial, who engages in municipal advisory activities as defined in Rule -13.”

Offices in Illinois, lowa, Minnesota and Wisconsin

1230 SOUTH BOULEVARD ® BARABOO, WI 53913
608-356-2771 e 1-800-362-4505
FAX: 608-356-2770 ¢ WWW.MSA-PS.COM
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Municipal Securities Rulemaking Board
April 28, 2014

It is unclear to many firms, including MSA, whether the acting MA representative needs to be physically
in attendance at meetings and discussions where financing options are outlined for projects in order to
maintain compliance with the provisions. Although this question might be most appropriately addressed
as it relates to Notice 2014-08, guidance from the MSRB is sorely needed on this topic. The
interpretation will significantly impact communities and consultants, as it directly relates to the
development of Supervisory Policies and Procedures outlined in G-44.

Project Scenario:
Community “X” is in need of municipal advisory services in conjunction with an infrastructure project.

Their consultant (Company “Y”) is registered as a Municipal Advisor with the MSRB and also has
individual employees registered / certified as municipal advisors.

Employee “A” is the registered / certified MA for Company “Y” and performs the financial analysis and
evaluation in conjunction with the municipal advisory services for Community “X”.

Employee “A” provides a written report to Employee “B” (engineer of the same company) to deliver to
the community to provide background of financing options in conjunction with general project
discussions.

e Question 1: Does this meet the requirements of MA provisions outlined by the MSRB?

e Question 2: Must Employee “A” be physically in attendance at meetings where
preliminary financing discussion occurs in advance of a potential project in order to
maintain MA compliance?

MSA believes that the above scenario should qualify as fulfilling MA provisions and the intent of fulfilling
a fiduciary duty to municipal clients outlined by the MSRB and required by Dodd-Frank. If this scenario,
however, would require the physical attendance of the registered / certified MA from Company “Y” at
each meeting where financing options are discussed, this will significantly increase the cost of each
project for the community — far outweighing the benefits of municipal advisor services provided.

General Questions Outlined in notice 2014-04:

Does draft Rule G-44 strike an appropriate balance between a principles-based and a prescriptive
approach to supervision? If not, explain why and in what areas draft Rule G-44 should be more
principles-based or prescriptive.

Requiring the MA representative for a municipal advisor firm to be physically in attendance at meetings
where project financing alternatives are discussed seems overtly cost-prohibitive for each project,
especially during preliminary discussions. This approach, if required by the regulations, is too heavily
weighted towards a prescriptive-based approach and will impact the upfront and long-term financing
costs for municipal projects.

Offices in Illinois, lowa, Minnesota and Wisconsin

1230 SOUTH BOULEVARD ® BARABOO, WI 53913
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MSA recommends that MA compliance activities can take place by an MA and that information be
provided to another employee of the MA firm for delivery and discussion and still meet the intent of the
regulations — especially during preliminary project discussions. There is a time and place for active, in-
person MA participation on a municipal project, but requiring physical attendance at every meeting
where financing alternatives may or may not be discussed is cost-prohibitive. A more principles-based
approach should be applied; one that allows for the community and MA to determine if attendance is
warranted or appropriate.

Is Draft Rule G-44 appropriately accommodating for small and single person municipal advisors? If
not, describe how the draft rule can be modified to be more appropriately accommodating.

While provisions outlined in G-44 appear to accommodate smaller and single person MA firms, MSA
questions whether a small firm can meet the litany of compliance mandates in a cost-effective manner,
while still preserving the fiduciary duty with municipal clients.

Conversely, Paragraph .02 of the Supplementary emphasizes the flexibility of the draft rule and its
benefits to smaller firms. Policies and procedures must take into consideration “the advisor’s size,
organizational structure, nature and scope of activities and number of offices.”

This statement would suggest that the Policies and Procedures developed and implemented by MA
firms will differ based on the above. This would seem to hold larger firms to a higher standard than
smaller firms. MSA recommends a prescriptive approach be applied to the Policies and Procedures
outlined in G-44 — one that places clear, regulatory requirements on all firms, regardless of size.

Do commenters agree or disagree that municipal advisors should be able to outsource the CCO
function pursuant to the draft rule and that the CCO should not be required to be a principal or even
an associated person of the municipal advisor?

While we agree that the CCO position as an outsourced position could help promote and improve the
fiduciary duties required by MA regulations, ultimately, compliance falls squarely on the shoulders of
MA firms. Thus, MSA questions whether MA firms will elect to use outside CCOs due to liability and
exposure concerns.

Questions:
e  Will outside CCOs be subject to the same two-year provision outlined for MA duties being
performed by a former employee of the MA firm?
e Can an outsourced CCO provide compliance services for multiple MA firms?

Should draft Rule G-44 require municipal advisors to complete a periodic self-certification regarding
the meeting of professional qualification standards by its associated persons and the municipal

advisor’s ability to comply, and history of complying, with all applicable regulatory requirements?

This requirement seems practical and feasible, though certification metrics should be outlined by the
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MSRB for consistency amongst all regulated firms, regardless of size.

To the extent that Draft Rule G-44 and the draft amendments to Rules G-8 and G-9 impose costs on
municipal advisors, will these costs be passed on to municipal entities or obligated persons in the
form of higher fees?

Yes, any costs associated with MSRB MA compliance, whether directly or indirectly related to a specific
project or MA activity, will be passed along to clients in the form of higher fees.

What are the initial and ongoing costs associated with making and preserving the additional records
required by the draft amendments to Rules G-8 and G-9?

The development and implementation of adequate policies and procedures, annual filing and/or
certification requirements, and the preservation of client records for retention compliance will add an
additional expense to MA firms. This will result in additional costs for MA participants that will be passed
along to municipalities, the ultimate beneficiary of these services. It would be premature to attempt to
guantify these costs at this time as there are still unanswered questions regarding what types of
information will be required for regulatory retention compliance.

Will Draft Rule G-44 have benefits in terms of protecting municipal entities, obligated persons and
investors?

As mentioned in both the SEC Final Rule and Notice 2014-04, there is “little publicly available
information about the municipal advisor industry.” As such, benefits to municipal entities would seem
clear as they relate to required informational transparency and the requirement of a supervisory
structure in place to protect, promote and preserve a municipal advisor’s fiduciary duty respective to
municipal clients.

Unfortunately, without adequate input, clear direction or direct communication to municipalities, it
leaves the “explaining” up to the MA services industry. How to explain the costs and benefits of
regulatory compliance to the benefitting municipalities is a missing piece that has not received adequate
attention. These costs will be initially absorbed by the MA industry but will most likely be recouped
through MA activities in the future — resulting in higher project costs for municipalities. The potential
“unfunded mandate” for MA compliance will not remain unfunded in perpetuity.

MSA appreciates the opportunity to provide comment on the Draft Rule G-44 and would welcome any
direction the MSRB could provide on the above questions and comments that will help facilitate a
smooth transition in the A & E industry to adopt the appropriate Municipal Advisor compliance policies,
protocols and procedures.

Gilbert A. Hantzsch, P.E.
CEO, MSA Professional Services

Offices in Illinois, lowa, Minnesota and Wisconsin
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National Association of Independent Public Finance Advisors
P.O. Box 304

Montgomery, Illinois 60538.0304

630.896.1292 « 209.633.6265 Fax

www.naipfa.com

April 28, 2014

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: MSRB Notice 2014-04

The National Association of Independent Public Finance Advisors (“NAIPFA”) appreciates this
opportunity to provide comments in connection with Municipal Securities Rulemaking Board
(“MSRB”) Notice 2014-04 — Request for Comment on Draft MSRB Rule G-44, on Supervisory
and Compliance Obligations of Municipal Advisors (the “Notice”).

The following numbered comments are provided in response to the questions bearing the same
number as set forth in the Notice:

1. Proposed rule G-44 (the “Proposed Rule”) does strike the appropriate balance between a
principles-based and a prescriptive approach to supervision. Notwithstanding the comments
contained herein, NAIPFA strongly encourages the MSRB to retain the overall tone and structure
of the Proposed Rule.

2. The Proposed Rule appropriately accommodates small and single person municipal
advisors by, among other things, allowing supervisory systems to be tailored to the size of the
firm. In addition, NAIPFA appreciates and supports the fact that the Proposed Rule allows
Municipal Advisor Representatives to serve in the capacity of supervisor and/or chief
compliance officer. NAIPFA is, however, unclear as to what the last portion of Supplementary
Material Paragraph .02 Small Municipal Advisor requires in terms of the development of a
compliance policy. The applicable portion of Paragraph .02 is as follows:

In the case of a municipal advisor with a single associated person, the written
supervisory procedures must address the manner in which, in the absence of separate
supervisory personnel, such procedures are nevertheless reasonably designed to
achieve compliance with applicable rules.

From a compliance policy development stand point, this provision is vague and ambiguous, and
would present a significant challenge for firms seeking to develop a sufficient policy. As such,
NAIPFA requests that additional substantive guidance be provided. This additional guidance
should address how a single associated person’s written supervisory procedures are to be
prepared to accomplish this directive. In the absence of such additional guidance, it seems
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unlikely that most firms will be able to draft appropriate policies to address the dictates of this
provision.

3. We agree with the Proposed Rule that Municipal Advisors should be able to outsource
the Chief Compliance Officer (“CCO”) function. We also agree that there should be no
requirement that the CCO be either a principal or an associated person of a Municipal Advisor.
This allows for flexibility within an industry where the size of firms can vary significantly from
one firm to the next. As written, the Proposed Rule also ensures that small firms in particular will
be afforded the ability to determine for themselves whether they have the financial capacity to
employ a CCO or whether outsourcing such responsibilities is a better suited approach.

4. NAIPFA sees no value in requiring Municipal Advisors Representatives to complete a
periodic self-certification. Such a requirement would appear to simply create an additional
regulatory burden. Further, we do not believe that such a requirement will result in clients of a
Municipal Advisor achieving any appreciable benefits. Therefore, NAIPFA opposes the creation
of a self-certification requirement, unless some objective basis can be provided that indicate such
a requirement would result in a decrease in the number of compliance violations.

5. To the best of our knowledge, since the enactment of the Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010 (“Dodd-Frank Act”) and the imposition of a federal
fiduciary standard on Municipal Advisors, no enforcement actions have been brought against a
Municipal Advisor for breach of fiduciary duty. Therefore, due to the lack of objective evidence
indicating that firms have engaged in widespread violations of their fiduciary duties, NAIPFA
does not believe that a need exists for the MSRB to articulate supervisory/compliance
obligations at this time. In this regard, the costs, time and effort that will be required to be
expended by Municipal Advisors will likely outweigh any incremental benefits that may be
realized by municipal entities and obligated persons. That being said, to the extent that the
MSRB believes that there is a need for it to articulate such obligations, we do believe that the
Proposed Rule would adequately address that need.

6. With respect to Municipal Advisors who are not broker-dealers or investment advisors,
the only baseline referenced within the Notice that appears applicable to this group is with
respect to the Dodd-Frank Act. Notably, however, the discussion within the Notice relative to
this baseline focuses more on the Dodd-Frank Act’s mandate that the MSRB develop a
regulatory system for Municipal Advisors rather than on the economic baseline associated with
the Dodd-Frank Act. This is important if, for purposes of the economic analysis, the Proposed
Rule’s economic impact will be judged based upon the passage of the Dodd-Frank Act, because
prior to the Dodd-Frank Act there existed no law or rule requiring a Municipal Advisor who was
not otherwise a broker-dealer or investment advisor to maintain a supervisory system.
Therefore, for purposes of determining the economic impact of the Proposed Rule, for many
Municipal Advisors the economic baseline would be Zero Dollars ($0). Thus, any dollar spent
by such Municipal Advisors in complying with the Proposed Rule will represent a new, and
potentially significant, financial burden upon them.
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7. The costs of implementing any rule, both in terms of out of pocket expenses as well as in
terms of the amount of time necessary for firms to engage in compliance related activites, will
either directly or indirectly be passed on to municipal entities and obligated persons. Notably,
these costs will be disproportionately borne by small municipal advisor firms and there is little
likelihood that these firms have the financial capacity, or desire, to absorb these costs internally.
Rather, it is much more likely that these costs will be passed on to their clients in order to allow
these firms to continue to operate their businesses in a manner consistent with their past
practices. Alternatively, these companies may be forced to consolidate or go out of business
because, again, it is not likely that these firms will absorb these costs. However, regardless of
whether firms pass these costs along, merge or go out of business, the net result will be an
increase in the costs of issuance, either by way of increased fees or as a result of diminished
competition due to the consolidation of Municipal Advisor firms.

8. Because the Proposed Rule is merely proposed at this time, and because Municipal
Advisors who are not broker-dealers or investment advisors have not historically preserved
books and records in the manner and to the extent required under the Proposed Rule or soon to
be effective SEC Rule 15Bal-8 (“15Bal-8”), it is difficult to estimate at this time the full cost of
compliance. That being said, from an administrative and ease of compliance standpoint,
NAIPFA respectfully requests that proposed Rule G-9(h) be amended to state that the records
described in Rule G-8(h)(iii)(B) and (D) only be required to be preserved for the duration of a
person’s designation as a supervisor and/or chief compliance officer and for at least five years
following any change in such designation. This would harmonize this portion of G-9 with the
similar portions of 15Bal-8 relating to items such as the requirement that firms retain records
relating to the “names of persons who are currently, or within the past five years were, associated
with the municipal advisor.” Since 15Bal-8 mandates a five year retention period following any
such person’s disassociation, it would make sense from an efficiency and compliance standpoint
to impose a similar five year retention requirement under proposed rule G-9(h) absent some
compelling justification to the contrary. Conversely, establishing a six year retention
requirement when all other similar retention requirements are five years creates an inconsistent
and overly complex regulatory regime that is not likely to achieve any appreciable benefit for
municipal entities or obligated persons. Rather, proposed rule G-9(h) will likely unnecessarily
increase compliance costs as well as unintentional compliance violations.

9. Since there have been no recorded breaches by Municipal Advisors of their fiduciary
duty obligations since the enactment of the Dodd-Frank Act, it is unclear at this time whether the
Proposed Rule will have any benefits in terms of protecting municipal entities, obligated persons
or investors beyond the protections put in place by the Dodd-Frank Act itself. What is clear,
however, is that the Proposed Rule’s mandates will result in Municipal Advisors having to incur
compliance related expenses, which will in turn increase costs of issuance.

10. Except as otherwise discussed herein, NAIPFA does not believe there are any other costs
or benefits that the MSRB should consider with respect to the Proposed Rule. That being said,
the MSRB’s should in developing these or any other rules be concerned with whether their
proposed rule will benefit municipal entities and obligated persons and, to the extent that there is
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a quantifiable benefit, whether that benefit outweighs the potential costs to Municipal Advisors,
taking into consideration the likelihood that such costs will, directly or indirectly, be passed on to
municipal entities and obligated persons.

11. An alternative to the Proposed Rule that the MSRB may wish to consider is whether to
refrain from implementing the Proposed Rule at this time. An additional alternative would be to
exempt single person firms from developing a compliance manual to the extent that such firms
are not otherwise required to maintain policies pursuant to any other applicable law, rule or
regulation. Since sole proprietors will be obligated to monitor their own activities regardless of
MSRB rulemaking and because such individuals will be disproportionately burdened by the
Proposed Rule, NAIPFA does not believe that requiring sole proprietors to undertake such
activities will result in any appreciable benefit to municipal entities or obligated persons.

12. The Proposed Rule may have a significant impact on competition. It may also have a
significant impact on both market efficiency and capital formation. For example, the
development and implementation of compliance systems may cause disruptions to firm business
practices. This outcome will likely result in a slowdown in the capital formation process. In
addition, firms may merge or simply cease engaging in municipal advisory activities, which will
decrease competition. Further, regulations such as this that result in an increase in overhead
expenditures will likely present a barrier to entry into the market that may dissuade otherwise
willing and qualified individuals from becoming Municipal Advisors. This will in turn impede
competition within the market. In light of the foregoing, we are concerned that the Proposed
Rule has the potential to increase costs of issuance without any appreciable benefit to municipal
entities and obligated persons beyond those benefits that have and will continue to arise out of
the Dodd-Frank Act itself.

13. As noted in number 11 above, the imposition of supervisory obligations on sole
proprietors is likely not necessary or appropriate since such individuals will be obligated to
monitor their own compliance thereby making a requirement that they maintain supervisory
procedures superfluous.

In addition to the foregoing comments, NAIPFA requests additional guidance on the Proposed
Rule’s effective date. Specifically, we would welcome a clarification with respect to when the
Proposed Rule will be effective, or with respect to how the effective date will be determined
following the Proposed Rule’s enactment. In this regard, NAIPFA requests that the Proposed
Rule have an effective date that is at least ninety (90) days following the date on which it is
enacted.

Sincerely,

Jeanine Rodgers Caruso, CIPFA
President, National Association of Independent Public Finance Advisors
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The Honorable Mary Jo White, Chairman

The Honorable Kara Stein, Commissioner

The Honorable Luis A. Aguilar, Commissioner

The Honorable Michael Piwowar, Commissioner

The Honorable Daniel M. Gallagher, Commissioner

Lynnette Kelly, Executive Director, Municipal Securities Rulemaking Board
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1031 S. Caldwell Street Phone 704+ 373+ 1199 www.raftelis.com
Suite 100 Fax 704 ¢« 3731113
Charlotte, NC 28203

RAFTELIS

FINANCIAL CONSULTANTS, INC.

April 28, 2014

Mr. Ronald Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Subject: Comments on M SRB Draft Rule G-44
Dear Mr. Smith:

Thank you for the opportunity to comment on Draft MSRB Rule G-44 on Supervisory and
Compliance Obligations of Municipal Advisors. By way of introduction and to provide some
context for the comments to follow, our firm provides financial planning and rate consulting
services primarily for government-owned water, wastewater and storm water utilities. We
employ less than 50 people, amost all of which are professional consultants, and have officesin
six different states. One of our primary service areas is the development of utility financia
planning and rate models that provide forecasts of utility revenues and expected financial results,
particularly as these results are impacted by various capital planning alternatives and debt
financing strategies. The objective of these studies is to provide the information necessary to
adjust utility rates and charges to ensure the financial sufficiency of the utility operations, which
is typically operated as a separate government enterprise fund. This information often includes
general assumptions related to funding sources to meet capital investment needs, including
various forms of borrowing, but is not represented as a recommendation to undertake a particular
course of action or borrowing.

In addition, our firm also provides assistance to government-owned utilities to develop financial
forecasts and related documentation to support a particular debt issue or loan for the utility. This
assistance may be in the form of a forma financial feasibility study report included as a
component of the Official Statement for revenue bonds, or may take the form of a financia
forecast included as part of the application and documentation required for private placement
loans, State Revolving Fund Loans, or other types of borrowing. We do not provide the type of
advice and expertise typically provided by an independent financial advisor (FA) and/or
underwriter that address the specific parameters and terms for issuing debt. We typicaly
function as one member of a team of financia advisors (including the FA, underwriter, bond
counsel, underwriter’s counsel, and consulting engineers) engaged by a municipal entity to assist
in issuing debt, particularly for revenue bonds secured solely by the utility revenues generated by
the utility enterprise fund. Clearly this is a highly specialized and focused area of knowledge
and expertise that does not have a lot in common with other areas of municipal finance and
municipal advisory services.
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In our opinion, this distinction between general rate and financia planning studies, and studies
and assistance related to a specific bond issue or loan (debt issuance support), is significant and
important in the context of how the regulations related to municipal advisory services may be
applied to our firm. Our interpretation of the proposed regulations for municipal advisors is that
only those studies or assistance related to a specific debt issue or loan falls within the definition
of municipal advisory activities and constitutes the provision of “advice” to municipal clients, as
the term “advice” is defined in the Final Rule adopted by the SEC amending Section 15B of the
Securities Exchange Act. To this end, our firm was registered as a Municipal Advisor as soon as
the first guidelines were made public.

In contrast, we would argue that financial planning and rate studies that are generated to facilitate
the utility rate setting process and the evaluation of capital planning alternatives, and that are not
associated with a plan or course of action to enter into a specific loan or debt issue, do not
constitute municipal advisory activities and advice, as defined in the Final Rule. However, we
are waiting on additional guidance and information from the MSRB to determine if our
interpretation of the Final Rules and other related rules and regulations is valid and acceptable.
The final interpretation of whether all of these activities are judged to fall within the definition of
municipal advisory services, or only those debt issuance support services associated with a
specific loan or debt issue, will have a significant impact on our firm and the level of effort and
costs associated with maintaining compliance with the proposed rules governing Municipal
Advisors. Needless to say, the burden placed on our firm to address regulatory compliance
requirements, including additional overhead and management costs incurred, will be passed to
our clientsin the form of increased fees and costs.

Given the nature of our consulting practice, and the importance we have always placed on
providing high quality products and services for our clients, and the assumption we have always
maintained of a fiduciary duty and a duty of care and loyalty to our clients, our firm has, of
necessity, maintained high levels of supervision and oversight on all engagements. We maintain
high levels of involvement by senior personnel, who possess substantial experience and
expertise, on al of our engagements, and particularly those involving debt issuance support
services. However, in the absence of government oversight and regulatory compliance
requirements, it has not been necessary to develop and maintain written records of supervisory
and compliance policies and procedures.

Draft Rule G-44 requires that we now develop written supervisory procedures that are
“reasonably designed to ensure that the conduct of the municipal advisory activities of the
municipal advisor and its associated persons are in compliance with applicable rules”. As
currently stated, this language is insufficient. How are we to know if the written policies and
procedures drafted to address the applicable rules are reasonable and sufficient? Will the MSRB
provide samples of written procedures and rules to provide a guide for addressing this
requirement? Who is responsible for determining if the written policies and procedures that are
developed are adequate? Will they be reviewed by someone at the MSRB and approved?
Although it is clear that draft Rule G-44 provides some flexibility to tailor these written
procedures and policies to address specific characteristics of our firm (including size, number of
offices, and types of services provided), the lack of guidance on what these written policies need
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to address serves to increase the burden and cost of compliance. How are we to know, and how
is the MSRB to know, if al firms that provide comparable services are maintaining comparable
written procedures and policies? What mechanisms are available to ensure that other specialized
firms that may address other types of specialized municipal financing issues will maintain
comparable levels of compliance? The requirement to maintain written supervisory policies and
procedures seemsto require alevel of effort and cost that does not provide a commensurate level
of benefit to the clients that we serve.

Similar comments and concerns are raised by the requirement for conducting a periodic review
and update of the written policies and procedures for supervision and regulatory compliance.
Also, it is not clear when these written policies and procedures will need to be in place. Will the
final version of Rule G-44 provide a specific deadline for when written policies and procedures
need to be in place?

The requirement to designate one or more municipal advisory principals and one individual as a
chief compliance officer to be responsible for providing appropriate levels of supervision for
municipal advisory services raises other concerns, particularly for smaller firms and sole
proprietor firms. In our case, if the mgjority of the services we provide are determined to fall
within the definition of municipal advisory services, this will impact the number of principals
needed to be designated as responsible for supervisory functions. If only those services that we
define as debt issuance support fall into this category, then compliance with supervisory
requirements (not to mention the disclosure requirements proposed in draft Rule G-42) becomes
much more manageable and cost effective. How large does a firm have to be, or how large does
a municipal advisory practice area have to be, before it is necessary to designate additional
principals as having supervisory roles? Again, the draft Rule G-44, as currently written, does not
provide adequate guidance for smaller firms that provide alimited and specialized set of services
that fall under the municipal advisor definition, to be able to effectively and efficiently address
the requirements of Rule G-44.

Responses to specific questions listed in MSRB Regulatory Notice 2014-04

1) Although it seems unlikely that a more prescriptive approach would be helpful or
advantageous to municipal entities, the current principles-base approach is made less
effective due to the ambiguous nature of the language and lack of applicable and useful
guidance on how compliance may be achieved by firms who are trying to develop written
policies and procedures for the first time. Given the broad nature of the types of services
and types of firms that may be impacted by these rules, it will be extremely difficult to
provide reasonable guidance that covers all situations. The impact of these rulesislikely to
be a reduction in the number of firms providing certain kinds of municipal advisory
services, particularly in more specialized areas of municipal activities. This will make it
harder for municipal entities to procure the advice and expertise they need to make informed
decisions, and may serve to increase the level of risk associated with borrowing money to
address capital needs. Given the magnitude of these capital needs, particularly in the water
and sewer industry, any policy that increases the difficulty, cost and risk associated with
borrowing money, can only be considered as counter-productive.
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2)
3)

4)

5)

6)
7)
8)

9)

10)
11)

12)

13)

See comments to question 1.

Yes, this ability may be essentia for fairly small firms to be able to address these
requirements.

It is not possible to address this question at this time given that the development of
professional certification standards is currently the least well defined and articulated of the
compliance requirements proposed for Municipal Advisors.

In spite of the comments provided above, it would seem that some form of rules and
regulations related to supervision and compliance obligations will be necessary, and
advantageous. However, the requirement to maintain written records of supervisory and
compliance policies and procedures may be unnecessary, may not provide any additional
benefits, and may be overly burdensome and costly.

No comment.
Almost certainly.

As noted above, as currently written, it is very difficult to determine the extent of the impact
and additional costs that might be incurred to achieve compliance with the various rules
affecting municipal advisory services. However, we believe these rules will add at least 5
percent to the cost of providing debt issuance support services for our clients, while
providing little benefit to the client in terms of an improved product or to the public (and
lenders) in terms of reduced risk.

As noted above, and with respect to the specific services provided by our firm and other
similar firms that serve the water and wastewater utility industry and whose role as a
Municipal Advisor is farly limited, the benefits will be small. This must be weighed
against the risk that certain information and services relied upon by government-owned
utilities to facilitate the process of borrowing money may become more expensive and less
readily available.

No comment.

Some distinction needs to be made between those Municipal Advisors that provide
assistance and advice to address a broader range of municipal borrowing functions and
municipal advisory services, and those that are focused on more specialized and narrowly
focused forms of assistance. However, since there are likely to be a significant number of
exceptions and special types of municipal advisory assistance provided within the broader
field of municipal borrowing and finance, developing a comprehensive and fair set of rules
will be problematic, at best. One possible way to carve out some specialized areas of
assistance might be to recognize different rules or standards of enforcement for services
addressing debt incurred by separate enterprise funds with independent revenue sources to
service that debt.

If there is any effect, it will be to limit the number of firms that are available to provide
assistance to Municipal Entities, particularly for debt issues associated with particular
enterprise funds and specific industries.

See comments above.
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Again, we appreciate the opportunity to provide comments to the MSRB as you develop the rules
and regulation affecting Municipal Advisors. We understand that our comments and concerns
are very specific and address how the proposed rules and regulation may affect our business and
our ability to continue to provide certain services to our clients, and that these services are highly
specialized for a particular industry. 1f we can be of assistance in providing further information
about the services we provide to government-owned water and sewer utilities, please do not
hesitate to contact me.

We have also shared our comments with another firm that is affiliated with ours and provides
similar services as an independent sole proprietor, Woodcock and Associates. Mr. Woodcock is
also registered as a Municipal Advisor and has reviewed and supports the comments we have
provided and is added as a signatory to this |etter.

Sincerely,
RAFTELISFINANCIAL CONSULTANTS, INC.

%ﬁgﬁ/@w&%

Alexis F. Warmath
Vice President

WOoODCOCK & ASSOCIATES, INC.

Christopher P.N. Woodcock
President
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Comment on Notice 2014-04

from Jonathan Roberts, Roberts Consulting, LLC
on Thursday, March 13, 2014
Comment:

For sole proprietors (speaking from the position in which | sit) - what written policy on supervision can you
have? There is one thing documenting within your deal files the evidence that rules and laws are being adhered
to, but it is quite another matter to have to draft afull procedure manual on how one would conduct self-
supervision.

And | might add - how is it necessary for me to assign the responsibility for the management of monitoring this
supervision to myself? And just what am | to do in any self-imposed self-evaluations? Spend the time to
documenting that too? Why are my deal files not enough?

How the MSRB concludes that this supervision manual is requisite for a one man show - and to then state that it
is not overly burdensome and should not create a competitive disadvantage is just afarce. The undue burden is
absurd. Who but alarger organization can spread these costs and time and attorney's fees to produce such a
manual - and still be able to source and do adeal to turn a profit? | seethisasastab at trying to eliminate the
little guy.

Asasocietal matter - isit that we want to encourage a bunch of pack rats running around not getting the proper
legal advice and pretending they are adhering to the rules and regulations by creating these manuals? - or do we
want real adherence to the rules that make sense in the protection the public's interests? Why can | not just
devote my attention to those issues and put those itemsin my real client deal files that shows consideration and
demonstrates that | am adhering to the rules and regul ations?

And | am sorry - it isnot the isolating of each rule that needs to be addressed when the MSRB considers the
"burdens of its rule making." The MSRB needs to consider the rulesin the context of the whole. In separation |
would agree - none of these rules are too much burden BY THEMSELVES. But from the totality of all rules
perspective - | must say many a sole proprietor is going to struggle.

Just by way of example (and there are many examples | could add on and on): What factor does this supervisory
manual burden contribute when it is added to the rule that one must disclosure the requirement of not having
insurance. For a sole proprietor, could that result in a competitive disadvantage to larger Municipal Advisory
firms? Or for that matter could it be a competitive disadvantage compared to some unregulated mortgage
broker/advisors that are not dealing in municipal securities? (Mortgage brokers are what | consider to be one of
my prime sources of competition - | do zero work with states, municipalities, school districts, etc. - itsall for-
profit developer based and or 501(c)3 based financing - primarily of real estate and capital assets). If a
unregulated mortgage broker does not need to disclose this - what is my disclosure going to do to help me?

| looked into that insurance thing immediately upon the starting of my own business. | mean, who might not
want to be insured as to the risks of the business in which they operate? Right? But as a one man show - who is
it that is seeking to be insured? Answer: My company/myself. And against what actions am | seeking to be
insured? Answer: Those brought upon me for acts of my own negligence. From a sole proprietor perspective,
there is no supervision that can overcome that.

So what does the MSRB think? Could you reasonably imagine that this type of insurance would be readily
available? And even if it were - does the M SRB reasonably suspect such insurance would come at an affordable
price? | submit to you that only large firms with cross supervision procedures and standards of oversight would
ever be eligible for such insurance - in this regard this supervisory manual would not do athing for me but may
continue to advantage my larger competitors (and to digress: yet the MSRB wanted to know if insurance should
be required???2?221!).

| want to ask the MSRB this question - If per Dodd-Frank legislation the problem was that "they" were too big
to fail - isthis piling on of regulations a means to force the outcome that all others might be too small to
succeed?
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| just can't seem to understand the M SRB's perspective that the burden of supervision - the writing of manuals
and the like - is not an unnecessary burden to sole proprietor operations. Again, why can't sole proprietor
operations be supervised as to the adherence to the rules and regulations simply by review of the deal files that
they keep? (Though | am further sympathetic to the two three and four man show too, | will let those other small
shops fend for themselves.)

Respectfully Submitted,

Jonathan Roberts
Roberts Consulting, LLC
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April 25, 2014

Invested in America

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street

Alexandria, VA 22314

Re:  MSRB Notice 2014-04 — Request for Comment on Draft MSRB Rule G-44,
on Supervisory and Compliance Obligations of Municipal Advisors and
associated amendments to Rules G-8 (on Books and Records) and G-9 (on
Preservation of Records) (February 25, 2014)

Dear Mr. Smith:

The Securities Industry and Financial Markets Association (“SIFMA™)! appreciates the
opportunity to comment on the Municipal Securities Rulemaking Board’s (“MSRB”) Request for
Comment on Draft MSRB Rule G-44, on Supervisory and Compliance Obligations of Municipal
Advisors and associated amendments to Rules G-8 (on Books and Records) and G-9 (on
Preservation of Records) (February 25, 2014) (collectively, the “Proposal”).

I.  Executive Summary

SIFMA continues to support the MSRB’s efforts to ensure that municipal advisors? are
properly supervised and that all municipal advisors adopt a supervisory structure for engaging in
municipal advisory activities®. We commend the MSRB for proposing a supervisory regime for

! SIFMA brings together the shared interests of hundreds of securities firms, banks and asset managers.
SIFMA’s mission is to support a strong financial industry, investor opportunity, capital formation, job creation and
economic growth, while building trust and confidence in the financial markets. SIFMA, with offices in New York
and Washington, D.C., is the U.S. regional member of the Global Financial Markets Association (GFMA).

2 For purposes of proposed Rule G-44, “municipal advisor” shall mean a municipal advisor required to be
registered under section 15B of the Securities Exchange Act of 1934 and the rules and regulations thereunder.

3 See letter to Ronald W. Smith, MSRB, from David L. Cohen, SIFMA, dated June 24, 2011, available at
http://www.sifma.org/issues/item.aspx?id=26101

New York | Washington
120 Broadway, 35th Floor | New York, NY 10271-0080 | P:212.313.1200 | F:212.313.1301

www.sifma.org | www.investedinamerica.org
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municipal advisors of similar robustness as the requirements of MSRB Rule G-27 - resulting in a
level regulatory playing field for all municipal advisors”.

Il.  Elements of Supervisory System

SIFMA supports the elements of the supervisory system requirements contained in the
Proposal. Draft Rule G-44 follows a widely accepted model in the securities industry of a
reasonable supervisory system complemented by the designation of a chief compliance officer
(CCO). The draft rule draws on aspects of existing supervision and compliance regulation under
other regimes, including those for broker-dealers under rules of the MSRB and the Financial
Industry Regulatory Authority (FINRA) and for investment advisors under the Investment
Advisers Act of 1940 (Advisers Act).

In summary, draft Rule G-44 requires:

e A supervisory system reasonably designed to achieve compliance with applicable
securities laws:

e Written supervisory procedures;

e The designation of one or more municipal advisor principals® to be responsible for
supervision;

e Compliance processes reasonably designed to achieve compliance with applicable
securities laws;

e The designation of a CCO to administer those compliance processes; and

e At least annual reviews of compliance policies and supervisory procedures.

SIFMA believes that all of the elements listed above are critical to implementing a
comprehensive supervisory system of controls. Municipal advisors should consider as a business
practice some of the specifics contained in Rule G-27 (such as review of correspondence and
conducting internal inspections ) that are not prescribed in the Proposal.

* This is in contrast to MSRB Notice 2011-28 (May 25, 2011), which proposed Rule G-44 require all non-
dealer municipal advisors to adopt a “basic” supervisory system, while dealers subject to Rule G-27 would be
required to maintain a “detailed” supervisory system. We do note, however, that the Proposal is less prescriptive
than Rule G-27’s requirements.

> See MSRB Notice 2014-04 at Note 2 (“The MSRB intends to propose amendments to MSRB Rules G-2
and G-3 to create the “municipal advisor principal” classification, define the term and require qualification in
accordance with the rules of the MSRB.”)
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I11.  Record Keeping and Preservation of Records
SIFMA supports the proposed amendments in the Proposal to Rule G-8 and Rule G-9.

The draft amendments to Rules G-8 and G-9, in summary, require each municipal advisor
to make and keep records of:

e Written supervisory procedures;

e Designations of persons as responsible for supervision;

e Written compliance policies;

e Designations of persons as CCO; and

e Reviews of compliance policies and supervisory procedures.

SIFMA believes these record keeping and retention requirements are reasonable and are
in line with existing MSRB record keeping and record retention requirements.

IV.  Economic Analysis

SIFMA believes that the economic analysis conducted by the MSRB justifies the
supervisory system elements and record keeping requirements contained in the Proposal. Draft
Rule G-44 is intended to prevent unlawful conduct and to help detect and promptly address
unlawful conduct when it does occur. The primary purpose of the SEC’s Municipal Advisor
Rule® was to regulate previously unregulated municipal advisors. We concur with the MSRB that
for the subset of municipal advisors that are municipal securities dealers, the existing supervisory
requirements of MSRB Rule G-27 serve as a baseline. For this subset of municipal advisors, the
draft Rule G-44 supervisory requirements are no more stringent than the baseline Rule G-27
requirements. Existing procedures under Rule G-27 may already cover dealer activities that are
newly defined as municipal advisory activity. It is important to note that while the Proposal is
comprehensive, it is not as prescriptive as the supervisory obligations of dealers contained in
Rule G-27.

For the subset of municipal advisors that are also FINRA-registered dealers of municipal
securities, the FINRA supervision and compliance requirements also serve as a baseline. The
relevant FINRA rules require, among other things, that each dealer have a reasonable
supervisory system, comprehensive compliance processes, and a CCO.

An additional baseline applies to municipal advisors who are also registered as
investment advisers and subject to the requirements of the Advisers Act. The Advisers Act gives
the SEC authority to punish failures by investment advisers (IAs) to reasonably supervise. In

® See Registration of Municipal Advisors, Release No. 34-70462 (September 20, 2013), 78 FR 67467
(November 12, 2013), available at http://www.sec.gov/rules/final/2013/34-70462.pdf.
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addition, the SEC requires IAs to have written compliance policies and procedures and designate
a CCO as responsible for the administration of those procedures.

V. Designation of Chief Compliance Officer

Broker-dealers are required to designate a chief compliance officer that is an associated
person of the firm and duly licensed’. Draft Rule G-44 would allow municipal advisors to
outsource the CCO function. While requiring a CCO to be a duly licensed associated person of
the firm is a higher and more rigorous standard, than permitting the CCO function to be
outsourced, SIFMA does not object to the Proposal’s flexibility on this aspect, which has
precedent for investment advisors under the Investment Advisors Act of 1940°. In either case,
the municipal advisor retains ultimate responsibility and liability for its compliance obligations.
If outsourced, compliance will only be as good as the outsourcer. Non-dealer municipal advisors
should be aware that enforcement regulators often site “failure to supervise” along with a
substantive rule violation.

VI.  Implementation Period

Any regulatory scheme takes time to implement properly. Therefore, SIFMA requests
that when Rule G-44 is adopted, the MSRB provides for a reasonable implementation period to
develop and implement supervisory policies and procedures, as well as systems and controls,
which would be no less than six months, before the Proposal becomes effective.

VII. Conclusion

SIFMA sincerely appreciates this opportunity to comment upon the Proposal. SIFMA
supports the MSRB’s efforts to ensure that all municipal advisors are properly supervised and
that municipal advisors adopt a supervisory structure for municipal activities.

Please do not hesitate to contact me with any questions at (212) 313-1265.

Sincerely yours,

Fae o

David L. Cohen
Managing Director
Associate General Counsel

" See FINRA Rule 3130.

8 See Section 202(25) of the Advisers Act and Rule 206(4)-7, 17 CFR § 275.206(4)-7.
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cc:
Municipal Securities Rulemaking Board
Lynnette Kelly, Executive Director
Michael L. Post, Deputy General Counsel
Darlene Brown, Assistant General Counsel
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Comment on Notice 2014-04

from william johnston, Tibor partnersInc
on Tuesday, February 25, 2014

Comment:

i am a one man operation with one client and have been in the business in one form or the other for over 30
years. Thiswhole thing is nonsense and will ultimately deprive my client from access to valuable advoce.
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LLC Yuba Group Advisors LLC
The YU ba G rou p 130 West 30% Street, Loft 12C
New York, NY 10001
T 212518 6166
F 212937 3872
www.yubagroup.com

April 28, 2014

Via electronic submission

Ronald W. Smith, Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: MSRB Notice 2014-04 Request for Comment on Draft Rule G-44 on Supervisory and Compliance
Obligations of Municipal Advisors and 2014-08 Request for Comment on Establishing Professional
Requirements for Municipal Advisors

The Yuba Group appreciates the opportunity to provide comments in response to the Municipal Securities
Rulemaking Board (“MSRB”) Request for Comments (“ROC”) on Proposed Rule G-44 on Supervisory and
Compliance Obligations of Municipal Advisors, as well as MSRB Request for Comment on Establishing
Professional Qualifications for Municipal Advisors. The Yuba Group commends the MSRB’s continued
efforts in working with and listening to market participants as new MSRB Municipal Advisor (“MA”) rules
are drafted. We have participated in the three webinars that have been offered on the new MA rules and
previously submitted comments earlier this year on Draft Rule G-42 on Duties of Non-Solicitor Municipal
Advisors.

Background

As stated in our comment letter on Draft Rule G-42, the Yuba Group is a seven-person advisory firm formed
in 2010. Our work is focused solely on higher education and not-for-profit institutions. In addition to
assisting with tax-exempt and taxable debt transactions, as well as interest rate swaps, we provide on-going
services related to capital financing, debt policy/capacity and rating strategies.

Our clients include a range of public and private colleges and universities, as well as research, cultural and
other types of not-for-profit institutions. Current clients include several lvy League institutions and other
major research universities — both public and private- as well as liberal arts schools and “niche” institutions.
We do not advise any issuing authorities. Our partners and other personnel have many years of prior
experience at investment banks, rating agency and other financial services and swap advisory firms.

1|Page
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The YUba Groupll MSRB Comments

April 28, 2014

Comments

Although the 2014-04 and 2014-08 ROCs were published separately, we are submitting a combined
response to both since there are many overlapping issues included in the draft rules.

Although the MSRB has indicated on many occasions that it has taken into account small Municipal Advisor
firms for all of the proposed rules, it is our view that the approach to the supervisory provisions and the
professional requirements are still quite biased toward larger firms and do not make adequate
accommodations for smaller and single-person firms. Simply put, larger firms are able to spread all of the
actual and “opportunity” costs of compliance over a larger number of clients and employees. As stated in
our comment letter on draft Rule G-42, the financial model of small MA firms is fairly straightforward; the
“opportunity cost” of the time we spend on compliance issues is time that is not available to spend on
client matters and directly impacts our “bottom line” negatively. With fewer people and no other business
lines than our advisory work, smaller firms are impacted much more than larger ones by the proposed MA
regulations. Below are some examples as well as some suggestions on how the MSRB might consider
accommodating smaller and single person advisors by making the compliance process more efficient and
less time-consuming.

1. Combine the MA tests. The two-tiered approach to initially imposing a requirement to pass a

municipal advisor representative test in 2015 followed in the future by a municipal advisor

principal test requires anyone who is engaged in a management or supervisory role to take two

separate tests, effectively doubling both the fees and the time needed to prepare and take

such tests. A few suggestions:

= Roll out the supervisor test first, and if supervisor passes, then the individual test would be
waived. Imposing a test first on supervisors would also be consistent with the MSRB'’s
proposed requirement for written supervisory procedures and the importance of adequate
supervision. Additionally, one could argue that in a smaller firm, junior people are
supervised more closely due to the more intimate nature of the work environment.

= Consider eliminating the need for a representative and/or replace it by an apprenticeship
period and self-imposed professional standards. If an advisor is being supervised
adequately, a qualifying test for representatives would not be necessary.

We recommend that the MSRB make the supervisor test available before, or
simultaneously with the representative test and eliminate the need for a supervisor to
take both tests. For smaller firms, the MSRB could also consider eliminating the need for
non supervisors to take the representative test if supervised closely or serving an
apprentice period.
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2. Reconsider “grandfathering” and/or developing a shorter test for previously registered

supervisors and representatives. Although the MSRB has indicated that it is not permitting any

individuals to be grandfathered, we continue to be concerned that the requirements unfairly
impact smaller firms. Since many advisors were formerly investment bankers who may have
been registered previously, could there be an abbreviated test which just deals with the
regulatory issues and not fundamentals of municipal bonds?

We recommend that the MSRB reconsider the approach against grandfathering.

3. Combine proposed rules in fewer ROCs. Arguably, the proposed supervisor and professional

qualifications could have been included in a single ROC publication since there are many
overlapping issues and implications. Instead, two separate ROCs and webinars for such ROCs
essentially have required twice the amount of time for all firms to review and participate. Even
for those of us that may have engaged external compliance advisors, we still need to review all
of the proposed rules, discuss them with our advisors and incorporate them into our practices.
This has been an extremely time-consuming effort which in a smaller firm is felt more
dramatically than larger ones. For example, the fees charged by a compliance consultant to a
small firm are no less than those charged to a larger one, except for the number of MA-I forms
that need to be reviewed, and the time spent in analyzing rules and establishing regulatory
practices is also no less than for the larger ones. In addition, the actual costs and “opportunity
costs” associated with our time are spread over a much smaller number of employees and
clients.

We recommend the MSRB better accommodate smaller firms by consolidating regulatory
communications and rules into fewer publications and webinars.

During the MSRB webinar on the professional qualifications, a MSRB representative stated that the test
structure was deliberately designed to mirror that for the broker-dealers, which by nature are large firms.
We urge the MSRB to abandon the “mindset” of imposing the approach to broker-dealer regulations to
MAs and consider more closely the perspective of a small firm and its time constraints and fee structure.
In order to minimize the impact of the MA regulations on the fees we charge our clients, we are hopeful
that the MSRB’s approach to regulating MAs will be done in the most efficient manner possible. Reducing
the number of ROCs, tests, proposed rules and webinars involved in the implementation of the SEC and
MSRB rules would certainly be a great start.

Economic Analysis

In our comment letter on Proposed Rule G-42, we provided an estimate of approximately $50,000 for the
first six months of 2014 for our small firm, which included:
e Registration fees, time allocated to training staff, issuers;
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e Qutside consultant assistance for new rules and advice;

e Time allocation internally to learn the rules, discuss the rules, create internal documents, and
prepare registration documents; and

e Time allocation for client education.

We would like to increase this estimate by an additional $40,000 to reflect the following time and expenses
associated with the actual implementation:

e Selection of outside consultant;

e Participation in three MSRB webinars and a Bond Buyer webinar;

e Review of additional MSRB ROCs;

e Preparation of MSRB comment letters;

e Drafting and review of draft written supervisory procedures (“WSP”);

e Drafting and review of revisions to engagement letters to reflect additional disclosures;
e Drafting and review of revisions to Employee Handbook to reflect regulatory issues;

e Preparing individual amendments to existing engagements;

e Firm training regarding content of WSP;

e Increase in email server fees to be able to comply with five-year record retention requirements;
e IT consultant fees to implement email server change; and

e Employee time required to implement computer changes to migrate email server.

This results in an estimated $90,000 cost of implementation for the first six months of 2014 due to
regulatory issues, or over $12,000 per employee.

In addition, our comment letter on Rule G-42 included an estimate of $89,000 for the future cost of the
expected professional tests, time studying, and lost wages to the firm. Since at least three of us will also be
required to take a supervisory test, the two-tiered approach to professional requirements increases our
estimate by another $38,000 to over $125,000 just for the professional requirements.

We encourage the MSRB to continue considering the potential impact and costs of compliance on small
firms as it develops professional standards and requirements, both with respect to increased out-of-
pocket costs and the opportunity cost of our time.

In closing, we recognize the challenges of drafting rules that will impact advisors, bankers and issuers with
varying degrees of expertise and resources, and appreciate the opportunity to respond to the MSRB. We
are hopeful that the MSRB will take our comments into consideration.

Thank you.
Linda Fan
Managing Partner
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Stakeholders
Municipal Advisors,
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Notice Type
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Comment

Comment Deadline
March 10, 2014

Category
Fair Practice

Affected Rules
Rule G-8; Rule G-9

Request for Comment on Draft MSRB
Rule G-42, on Duties of Non-Solicitor
Municipal Advisors

Overview

The Municipal Securities Rulemaking Board (“MSRB”) is seeking comment
on draft Rule G-42 on standards of conduct and duties of municipal advisors
when engaging in municipal advisory activities other than the undertaking of
solicitations. The MSRB is also seeking comment on associated draft
amendments to Rules G-8, on books and records, and G-9, on the
preservation of records.

Comments should be submitted no later than March 10, 2014, and may be
submitted in electronic or paper form. Comments may be submitted
electronically by clicking here. Comments submitted in paper form should
be sent to Ronald W. Smith, Corporate Secretary, Municipal Securities
Rulemaking Board, 1900 Duke Street, Suite 600, Alexandria, Virginia 22314.
All comments will be available for public inspection on the MSRB's website."

Questions about this notice should be directed to Michael L. Post, Deputy
General Counsel, or Kathleen Miles, Associate General Counsel, at 703-797-
6600.

Background

In the aftermath of the financial crisis of 2008, Congress passed the Dodd-
Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank Act").2
Congress, among other things, amended Section 15B of the Securities
Exchange Act of 1934 (“Exchange Act”) to provide for the

© 2014 Municipal Securities Rulemaking Board. All rights reserved.

! Comments are posted on the MSRB website without change. Personal identifying
information such as name, address, telephone number, or email address will not be edited
from submissions. Therefore, commenters should only submit information that they wish to
make available publicly.

? pub. Law No. 111-203, 124 Stat. 1376 (2010).
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regulation by the Securities and Exchange Commission (“SEC”) and the MSRB
of municipal advisors® and to grant the MSRB certain authority to protect
municipal entities* and obligated persons.5 The Dodd-Frank Act accordingly
grants the MSRB broad rulemaking authority over municipal advisors and
municipal advisory activities.® The Dodd-Frank Act’s legislative history
indicates Congress was concerned that the municipal securities market had

* Section 15B(e)(4)(A) of the Exchange Act defines the term “municipal advisor” to mean, in
relevant part and subject to certain exceptions,

a person (who is not a municipal entity or an employee of a municipal entity) that (i)
provides advice to or on behalf of a municipal entity or obligated person with
respect to municipal financial products or the issuance of municipal securities,
including advice with respect to the structure, timing, terms, and other similar
matters concerning such financial products or issues; or (ii) undertakes a solicitation
of a municipal entity.

As noted below, the SEC has adopted final rules on the registration of municipal advisors
that sets out the SEC’s definition of “municipal advisor” to which the municipal advisor
regulatory regime is to apply. The term “municipal advisor” is used in this notice, draft Rule
G-42 and the associated amendments to Rules G-8 and G-9 with the same meaning as set
forth in the SEC definition, but excluding solicitors.

* Section 15B(e)(8) of the Exchange Act defines the term “municipal entity” to mean:

any State, political subdivision of a State, or municipal corporate instrumentality of
a State, including ---- (A) any agency, authority, or instrumentality of the State,
political subdivision, or municipal corporate instrumentality; (B) any plan, program,
or pool of assets sponsored or established by the State, political subdivision, or
municipal corporate instrumentality or any agency, authority, or instrumentality
thereof; and (C) any other issuer of municipal securities.

> Section 15B(e)(10) of the Exchange Act defines the term “obligated person” to mean:

any person, including an issuer of municipal securities, who is either generally or
through an enterprise, fund, or account of such person, committed by contract or
other arrangement to support the payment of all or part of the obligations on the
municipal securities to be sold in an offering of municipal securities.

® Section 15B(b)(2) of the Exchange Act provides that

[t]he Board shall propose and adopt rules to effect the purposes of this title with
respect to transactions in municipal securities effected by brokers, dealers, and
municipal securities dealers and advice provided to or on behalf of municipal
entities or obligated persons by brokers, dealers, municipal securities dealers, and
municipal advisors with respect to municipal financial products, the issuance of
municipal securities, and solicitations of municipal entities or obligated persons
undertaken by brokers, dealers, municipal securities dealers, and municipal
advisors.
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been subject to less regulation than corporate securities markets, and
particularly that “[d]uring the [financial] crisis, a number of municipalities
suffered losses from complex derivatives products that were marketed by
unregulated financial intermediaries.”” The regulation of municipal advisors
and their advisory activities is, as the SEC has recognized, generally intended
to address problems observed with the conduct of some municipal advisors,
“including ‘pay to play’ practices, undisclosed conflicts of interest, advice
rendered by financial advisors without adequate training or qualifications,
and failure to place the duty of loyalty to their clients ahead of their own
interests.”®

As discussed in more detail below, the Dodd-Frank Act itself specifically
establishes that a fiduciary duty is owed by a municipal advisor to its
municipal entity clients.’ By contrast, the Dodd-Frank Act does not impose a
fiduciary duty with respect to a municipal advisor’s obligated person
clients.™®

The SEC and MSRB have developed registration regimes for municipal
advisors. In September 2010, the SEC adopted, and subsequently extended, a
temporary registration program for municipal advisors.' In November 2010,
the MSRB amended its rules to require municipal advisors to register with
the MSRB."* Any municipal advisor engaging in municipal advisory activities

7S, Rep. No. 111-176, at 38 (2010).

8 Exchange Act Release No. 34-70462, (September 20, 2013), 78 FR 67468 (November 12,
2013) (“SEC Final Rule”) at 67469; see id. at 67475 nn.104-6 and accompanying text
(discussing relevant enforcement actions). See also, MSRB, Unregulated Municipal Market
Participants—A Case for Reform, April 2009, http://www.msrb.org/Market-Disclosures-and-
Data/Market-Statistics/~/media/Files/Special-
Publications/MSRBReportonUnregulatedMarketParticipants April09.ashx.

? Section 15B(c)(1) of the Exchange Act provides:

A municipal advisor and any person associated with such municipal advisor shall be
deemed to have a fiduciary duty to any municipal entity for whom such municipal
advisor acts as a municipal advisor, and no municipal advisor may engage in any act,
practice, or course of business which is not consistent with a municipal advisor’s
fiduciary duty or that is in contravention of any rule of the Board.

19 See SEC Final Rule at 67475 n.100.

! See Exchange Act Release No. 34-62824 (September 1, 2010); 75 FR 54465 (September 8,
2010).

12 see Exchange Act Release No. 34-63308 (November 12, 2010); 75 FR 70335 (November 17,
2010).
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after December 31, 2010, without registering with the MSRB is in violation of
MSRB rules.”® In December 2010, the SEC proposed a permanent registration
regime for municipal advisors.™

Recently, on September 18, 2013, the SEC acted on that proposal and
adopted final rules to, among other things, define who is a municipal advisor,
establish a permanent registration regime for that defined set of persons,
and establish basic recordkeeping requirements for such advisors (“SEC Final
RuIe").15 The SEC Final Rule, scheduled to take effect January 13, 2014,
differs significantly from the original proposal in many respects. For example,
the SEC Final Rule generally expands the scope of the exclusions and
exemptions from the definition of municipal advisor, and provides additional
guidance to market participants about what constitutes “advice.”

With the adoption of the SEC Final Rule, the MSRB has formally re-engaged in
its development of a regulatory framework for municipal advisors. A
cornerstone of that regulatory framework is draft Rule G-42 establishing
certain core standards of conduct and duties of municipal advisors,® other
than when engaging in solicitation activities."’

The Exchange Act, as amended by the Dodd-Frank Act, contains several
grants of rulemaking authority that form the statutory basis for this
rulemaking initiative. Section 15B(b)(2) directs the MSRB to undertake
certain rulemaking with respect to brokers, dealers, and municipal securities

3 See MSRB Notice 2010-50 (November 15, 2010).
" Exchange Act Release No. 34-63576 (December 20, 2010), 76 FR 824 (January 6, 2011).
15

See supra note 10.

'® SEC Final Rule at 67519 n.679 (recognizing that the regulation of municipal advisors
includes the “application of standards of conduct. . . that may be required by the
Commission or the MSRB, and other requirements unique to municipal advisors that may be
imposed by the MSRB”).

"7 Draft Rule G-42 does not address the duties of a municipal advisor when undertaking a
solicitation of a municipal entity or obligated person within the meaning of Section 15B(e)(9)
of the Exchange Act and the rules and regulations thereunder. The MSRB intends to
undertake separate rulemaking with regard to solicitation activities, which may raise issues
particular to those activities, at a later date. Municipal advisors engaged in such activities are
reminded that they currently are subject to the MSRB’s basic fair practice rule, Rule G-17,
which applies to all municipal advisors as well as to brokers, dealers and municipal securities
dealers.
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dealers (“dealers”) and municipal advisors who provide advice to or on
behalf of municipal entities and obligated persons with respect to municipal
financial products and the issuance of municipal securities.® Such
rulemaking includes, under Section 15B(b)(2)(L)(i), the establishment of rules
with respect to municipal advisors to accomplish several ends, including
“prescrib[ing] means reasonably designed to prevent acts, practices, and
courses of business as are not consistent with a municipal advisor’s fiduciary
duty to its clients.” Section 15B(b)(2)(C) grants the MSRB authority to adopt
rules to prevent fraud and in general to protect investors, municipal entities,
obligated persons, and the public interest.

Previously, in the exercise of its rulemaking authority under the Dodd-Frank
Act, the MSRB amended Rule G-17 on fair dealing to provide that municipal
advisors, in the conduct of their municipal advisory activities, must deal fairly
with all persons and not engage in any deceptive, dishonest, or unfair
practice.™®

Summary of Draft Rule G-42 and the Draft Amendments

to Rules G-8 and G-9

Draft Rule G-42 (Duties of Non-Solicitor Municipal Advisors) sets forth the
basic duties and responsibilities of a municipal advisor. The regulatory regime
for municipal advisors includes a fiduciary duty and other standards of
conduct.”® As noted by the SEC, however, Section 975 of the Dodd-Frank Act
did not define the contours of a municipal advisor’s fiduciary duty. In
addition, the SEC did not undertake to define the fiduciary duty or other
standards of conduct of a municipal advisor as part of its Final Rule.”*

Draft Rule G-42 elaborates on the duties of a municipal advisor, including the
fiduciary duties of a municipal advisor towards its municipal entity clients.
The approach towards fiduciary duties in draft Rule G-42 flows from the
distinctions drawn in the Dodd-Frank Act between a municipal advisor’s
duties owed to clients that are municipal entities on the one hand, and
obligated persons, on the other. In practice, under many circumstances,
these distinctions may not be material insofar as municipal advisors have,

' See supra note 7.
Y see Exchange Act Release No. 34-63599; File No. SR-MSRB-2010-16 (December 22, 2010).
%% see SEC Final Rule at 67519 n.679.

%1 See SEC Final Rule at 67475 n.100.
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with respect to all clients, a duty of care and a duty to deal fairly and to not
engage in any deceptive, dishonest, or unfair practice.’” Nevertheless, as
discussed below, the MSRB invites comment on whether draft Rule G-42
appropriately limits the application of the fiduciary duty to municipal
advisors’ municipal entity clients, or should extend such fiduciary duty to all
clients, including obligated persons, under the MSRB's issuer protection
mandates.

Irrespective of any fiduciary duties, draft Rule G-42 subjects municipal
advisors to a duty of care in the conduct of their municipal advisory activities.
In addition, draft Rule G-42 requires municipal advisors to disclose conflicts
of interest and certain other information to their clients and document their
municipal advisory relationship. Draft Rule G-42 does not permit a municipal
advisor to recommend that a client enter into any municipal securities
transaction or municipal financial product unless the advisor has a
reasonable basis for believing that the transaction or product is suitable for
the client. If engaged to do so by its client, a municipal advisor also would be
required to undertake a review of a recommendation made by a third party
regarding a municipal securities transaction or municipal financial product.
Draft Rule G-42 prohibits a municipal advisor (and any affiliate) from
engaging in any transaction in a principal capacity to which the municipal
entity or obligated person client of the municipal advisor is a counterparty,
except for activity that is expressly permitted by underwriters under Rule G-
23. The draft rule also enumerates certain other prohibited activities.

Draft Rule G-42 includes Supplementary Material that provides additional
guidance on such topics as: aspects of the duty of care, aspects of the duty of
loyalty, responsibilities if a client pursues an action independent of or
contrary to advice provided by a municipal advisor, limitations of the scope
of the municipal advisory engagement, and the requirements to provide
certain disclosures to investors. The Supplementary Material also includes
provisions specifically addressing the suitability of recommendations and the
requirement to know one’s client.

Draft Rule G-42 includes definitions, for purposes of the rule, of “advice,”
“affiliate of the municipal advisor,” “municipal advisor, ”“municipal advisory
activities,” “municipal advisory relationship,” “municipal advisory business,”
“municipal entity,” “obligated person,” and “official statement.” The terms
“advice,” “municipal advisor,” “municipal advisory activities,” “municipal
entity,” and “obligated person” are based upon the interpretations of
statutory definitions given in the SEC Final Rule.

n”a

”n u

?? See SEC Final Rule at 67511 n.574 and accompanying text.
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The draft amendments to MSRB Rules G-8 (on books and records) and G-9
(on preservation of records) require, by reference, the keeping of all of the
records required by the SEC Final Rule. In addition, the draft amendments to
Rule G-8 would include specific recordkeeping requirements that would
correspond to certain specific requirements of draft Rule G-42 that are not
necessarily covered by the SEC Final Rule. The draft amendments to Rule G-9
require municipal advisors generally to preserve records for not less than five
years.

The MSRB requests comment on draft Rule G-42 and the associated draft
amendments to Rules G-8 and G-9.

Request for Comment

Standards of Conduct

Under draft Rule G-42(a), each municipal advisor in the conduct of its
municipal advisory activities for an obligated person client is subject to a duty
of care. Each municipal advisor in the conduct of its municipal advisory
activities on behalf of a municipal entity client is subject to a fiduciary duty,
which includes, without limitation, a duty of care and a duty of loyalty.

The Supplementary Material in the draft rule provides guidance on the
meaning of the duty of care and the duty of loyalty. The duty of care, as
described in Supplementary Material .01, means, without limitation, that a
municipal advisor must: (a) exercise due care in performing its municipal
advisory activities; (b) possess the degree of knowledge and expertise
needed to provide the client with informed advice; (c) make a reasonable
inquiry as to the facts that are relevant to a client’s determination as to
whether to proceed with a course of action or that form the basis for any
advice provided to the client; and (d) undertake a reasonable investigation to
determine that the municipal advisor is not basing any recommendation on
materially inaccurate or incomplete information. In addition, a municipal
advisor that is engaged by a client in connection with either an issuance of
municipal securities or a municipal financial product that is related to an
issuance of municipal securities must also undertake a thorough review of
the official statement for that issue unless otherwise directed by the client
and so documented in writing.

The duty of loyalty, as described in Supplementary Material .02, requires,
without limitation, a municipal advisor to deal honestly and with the utmost
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good faith with a municipal entity client and act in the client’s best interests
without regard to the financial or other interests of the municipal advisor.

As a general matter, the duties created by the draft rule would be, as
provided in Supplementary Material .06, in addition to any state law or other
duties, including fiduciary duty laws.

Disclosure of Conflicts of Interest and Other Information

Draft Rule G-42(b) requires a municipal advisor to fully and fairly disclose to
its client in writing all material conflicts of interest, and to do so at or prior to
the inception of a municipal advisory relationship. These include any actual
or potential conflict of interest that might impair the advisor’s ability to
render unbiased and competent advice to or on behalf of the client.

To aid municipal advisors in meeting these disclosure obligations, draft Rule
G-42(b) includes a non-exhaustive list of specific items requiring disclosure.
These items include the provision by any affiliate of certain advice, services,
or products to or on behalf of the client; payments to obtain or retain the
client’s municipal advisory business; payments received from third parties to
enlist the municipal advisor’s recommendations; any fee-splitting
arrangements with any provider of investments or services to the client;
conflicts that may arise from the use of the form of compensation under
consideration or selected by the client; and any other engagements or
relationships of the municipal advisor or any affiliate that might impair the
advisor’s ability either to render unbiased and competent advice to or on
behalf of the client or to fulfill its fiduciary duty to the client, as applicable.
Draft Rule G-42(b) also requires disclosure of the amount and scope of
coverage of professional liability insurance that the municipal advisor carries
(e.g., coverage for errors and omissions, improper judgments, or negligence),
deductible amounts, and any material limitations on such coverage, or a
statement that the advisor does not carry any such coverage. Finally, draft
Rule G-42(b) requires disclosure of any legal or disciplinary event that is (a)
material to the client’s evaluation of the municipal advisor or the integrity of
its management or advisory personnel; (b) disclosed by the municipal advisor
on the most recent Form MA filed with the SEC; or (c) disclosed by the
municipal advisor on the most recent Form MA-I filed with the SEC regarding
any individual actually engaging in or reasonably expected to engage in
municipal advisory activities in the course of the engagement.

Paragraph .05 of the Supplementary Material provides that the conflicts

disclosures must be sufficiently detailed to inform the client of the nature,
implications and potential consequences of each conflict and must also
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include an explanation of how the advisor addresses or intends to manage or
mitigate each conflict.

Documentation of the Municipal Advisory Relationship

Under draft Rule G-42(c), municipal advisors must evidence each of their
municipal advisory relationships by a writing entered into prior to, upon or
promptly after the inception of the municipal advisory relationship. The
documentation would be required to include, at a minimum, certain key
terms and disclosures: (i) the form and basis of direct or indirect
compensation, if any; (ii) the reasonably expected amount of any such
compensation (stated in dollars to the extent it can be quantified); (iii) the
scope of municipal advisory activities to be performed and any limitations on
the scope of the engagement; (iv) in the case of municipal advisory activities
relating to a new issue or reoffering of municipal securities, the specific
undertakings, if any, requested by the client to be performed by the advisor
relating to the preparation or finalization of the official statement or similar
disclosure document; and (v) certain terms relating to the termination of the
municipal advisory relationship or, if there are no such terms, then a
statement to that effect. Section (c) also requires the relationship
documentation to include the conflict and other information required to be
disclosed by section (b).

Draft Rule G-42(c) requires that the municipal advisor amend or supplement
the writing during the term of the municipal advisory relationship as
necessary to reflect changes in or additions to the terms or information
required to be disclosed by section (b) or (c). For example, if the basis of
compensation or scope of services changed during the term of the
relationship, the municipal advisor would be required to amend or
supplement the writing. The same would be true in the case of material
conflicts of interest discovered after the initial writing had been provided or
entered into. To avoid the necessity for amendments or supplementation
based on very minor changes in the amount of reasonably expected
compensation, a revised writing would only be required on the basis of a
change that is material. The amendment and supplementation requirement
in draft Rule G-42(c) applies to any changes and additions that are
discovered, or should have been discovered, based on the exercise of
reasonable diligence by the municipal advisor.

Draft Rule G-42(c) is modeled in part on MSRB Rule G-23, which requires that
a dealer that enters into a financial advisory relationship with an issuer must
evidence that relationship in writing prior to, upon, or promptly after the
relationship has been entered into. The writing would not need to be a two-
party agreement. For example, if state law provided for the procurement of
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municipal advisory services in a manner that did not include a bilateral
agreement, the municipal advisor could send a letter referencing the
procurement document and containing the terms and disclosures that would
be required by draft Rule G-42(b) and (c).

Because in some cases a client may have already reached a decision
regarding a particular type of municipal securities transaction or financial
product, and in other cases a client may have engaged another professional
to undertake certain duties in connection with a municipal securities
transaction, Supplementary Material .04 provides that a municipal advisor
and its client may limit the scope of the municipal advisory relationship to
certain specified activities or services. The municipal advisor, however, is not
permitted to alter the standards of conduct or duties imposed by the draft
rule with respect to that limited scope.

Review of the Official Statement

Except for the default requirement pursuant to the duty of care to review
thoroughly the official statement, the draft rule does not prescribe specific
responsibilities to be undertaken with regard to the official statement. Draft
Rule G-42(c)(iv) reflects the MSRB’s view that it is generally the prerogative
of the client to determine the scope of the municipal advisory activities to be
performed by the advisor and any limitations on the scope of the
engagement. Draft Rule G-42(c)(v) would require that the specific
undertakings, if any are requested by the client to be performed by the
advisor with respect to the preparation and finalization of the official
statement or similar document, be included in the documentation of the
municipal advisory relationship. The provisions of draft Rule G-42(c)(v) may
encourage the client to consider at the outset of the transaction whether and
to what extent the client wants the municipal advisor to have responsibilities
with regard to the official statement or similar disclosure document in light
of the particular circumstances of the transaction, including the roles of any
other parties involved (e.g., disclosure counsel, bond counsel, swap counsel
or counsel to the obligated person). If the municipal advisor and client so
agree, they may exclude from the scope of the municipal advisory
relationship the default requirement to thoroughly review the official
statement.

Disclosure to Investors

Paragraph .07 of the Supplementary Material requires that the municipal
advisor provide written disclosure to investors of any affiliation that meets
the requirements of subsection (b)(ii) of the draft rule, if a document
prepared by the municipal advisor or the affiliate is included in an official
statement for an issue of municipal securities (e.g., accountant’s letter, bond
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opinion, feasibility study). This requirement would be satisfied if the
municipal advisor’s affiliate were to provide written disclosure of the
affiliation to investors. For example, if the advisor for a bond issue were
affiliated with the accounting firm that would certify as to the issuer’s
financial statements, the disclosure of affiliation could be included in the
accounting firm’s letter to the issuer or disclosures concerning the
accounting firm, which would be included in the official statement for the
bonds. The purpose of these disclosures would be to alert investors to the
affiliation.?*

Recommendations

Section (d) provides that a municipal advisor must not recommend that its
client enter into any municipal securities transaction or municipal financial
product unless the advisor has a reasonable basis for believing that the
transaction or product is suitable for the client. The advisor also is required
to discuss with its client its evaluation of the material risks, potential
benefits, structure and other characteristics of the recommended municipal
securities transaction or municipal financial product; the basis upon which
the advisor reasonably believes the recommended transaction or product is
suitable for the client and whether the municipal advisor has investigated or
considered other reasonably feasible alternatives. With respect to a
municipal entity client, the advisor must only recommend a transaction or
product that is in the municipal entity client’s best interest.

Paragraph .08 of the Supplementary Material provides guidance related to an
advisor’s suitability obligations. Under that provision, a municipal advisor’s
determination of whether a municipal securities transaction or municipal
financial product is suitable for the client must be based on numerous
factors: the client’s financial situation and needs, objectives, tax status, risk
tolerance, liquidity needs, experience with municipal securities transactions
or municipal financial products, financial capacity to withstand changes in
market conditions and any other material information known by the
municipal advisor about the client and the municipal securities transaction or
municipal financial product, after reasonable inquiry.

Paragraph .09 of the Supplementary Material includes a “Know Your Client”
obligation which, drawing upon similar rules adopted by the Financial
Industry Regulatory Authority (“FINRA”) and the Commodity Futures Trading

*> The draft amendments to Rule G-8 provide that, if the disclosure of the affiliation to
investors is not provided in the official statement, the records of the municipal advisor must
include a copy of the disclosure provided by the municipal advisor or its affiliate to such
investors.

msrb.org | emma.msrb.org 11


rsmith
Typewritten Text
132 of 176

rsmith
Typewritten Text


133 0f 176

MSRB Regulatory Notice 2014-01

Commission (“CFTC”), requires the advisor to use reasonable diligence to
know and maintain essential facts concerning the client and in support of the
advisor’s fulfillment of its suitability obligations.** The facts “essential” to
“knowing your client” include those required to effectively service the
municipal advisory relationship with the client; act in accordance with any
special directions from the client; understand the authority of each person
acting on behalf of the client; and comply with applicable laws, regulations
and rules.

As a practical matter, a client may at times elect a course of action either
independent of or contrary to the advice of its municipal advisor. Paragraph
.03 of the Supplementary Material would provide that the advisor is not
required on that basis to disengage from the municipal advisory relationship.

Review of Recommendations of Other Parties

Section (e) addresses situations when a municipal advisor may be asked to
evaluate a recommendation made to its client by another party, such as a
recommendation by an underwriter to an obligated party of a new financial
product or financing structure. Draft Rule G-42(e) requires that a municipal
advisor, if requested to do so and if the review of others’ recommendations
is within the scope of the engagement, discuss with its client its evaluation of
the material risks, potential benefits, structure and other characteristics of
the recommended municipal securities transaction or municipal financial
product. The advisor would also be required to discuss with the client
whether the advisor reasonably believes that the recommended transaction
or product is, or is not, suitable for the client and the basis for such belief, as
well as whether the municipal advisor has investigated or considered other
reasonably feasible alternatives.

Principal Transactions

Section (f) prohibits a municipal advisor, and any affiliate of a municipal
advisor, from engaging in any transaction in a principal capacity to which the
municipal entity or obligated person client of the municipal advisor is a
counterparty. To avoid a conflict with another MSRB rule, an exception is

2 See, e.g., FINRA Rule 2090 (Know Your Customer), Exchange Act Release No. 34-63325;
SR-FINRA-2010-039 (November 17, 2010), 75 FR 71479 (November 23, 2010) and the CTFC’s
Subpart H-Business Conduct Standards for Swap Dealers and Major Swap Participants
Dealing with Counterparties, including Special Entities, 17 CFR § 23.402(b), 77 FR 9823
(February 17, 2012). Notably, the CFTC’s rule applies to dealings with special entity clients,
defined to include states, state agencies, cities, counties, municipalities, other political
subdivisions of a State, or any instrumentality, department, or a corporation of or
established by a State or political subdivision of a State. See the definition of special entity in
17 CFR § 23.401(c).
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allowed for activity that is expressly permitted by underwriters under Rule G-
23. The MSRB notes that principal transactions by municipal advisors is an
area of particular concern and has proposed to prohibit such transactions
rather than allow them with the client’s consent. It is questionable whether,
given the high potential for self-dealing in such situations, a client consent
following any amount of disclosure should be considered to be valid.
Comment on whether this is the appropriate regulatory approach to principal
transactions is requested below.

Specified Prohibitions

Draft Rule G-42(g) specifically prohibits certain types of activities by a
municipal advisor, including: receiving excessive compensation; delivering an
invoice for fees or expenses that does not accurately reflect the municipal
advisory activities actually performed or the personnel that actually
performed those services; misrepresenting its capacity, resources and
knowledge in response to requests for proposals or qualifications or in oral
presentations to a client or prospective client; making or participating in any
fee-splitting arrangements with underwriters; and making or participating in
any undisclosed fee-splitting arrangements with providers of investments or
services to a client of the municipal advisor. In addition, a municipal advisor
would be prohibited from making payments for the purpose of obtaining or
retaining municipal advisory business, other than reasonable fees paid to
another municipal advisor (registered as such with both the SEC and MSRB)
for a solicitation of a municipal entity or obligated person as described in
Section 15B(e)(9) of the Exchange Act.

Applicability to Municipal Fund Securities

The regulation of municipal advisors, as the SEC has recognized,25 is relevant
to municipal fund securities.?® Paragraph .10 of the Supplementary Material
highlights the draft rule’s application to municipal advisors whose municipal
advisory clients are sponsors or trustees of municipal fund securities.

2> SEC Final Rule at 67472-67473.

?® The term “municipal fund security” refers to, among other things, interests in
governmentally sponsored 529 college savings plans and local government investment pools
and is defined in MSRB Rule D-12 to mean “a municipal security issued by an issuer that, but
for the application of Section 2(b) of the Investment Company Act of 1940, would constitute
an investment company within the meaning of Section 3 of the Investment Company Act of
1940.”
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Books and Records

The draft provisions on record-keeping would be the first revisions to Rules
G-8 and G-9 to address the books and records that must be made and
preserved by municipal advisors registered or required to be registered with
the MSRB. The SEC Final Rule already establishes a comprehensive record-
keeping and preservation regime for municipal advisors that requires
records, related to municipal advisory activities, of:

e all written communications received and sent by such municipal
advisor;

e each version of all policies and procedures of the municipal advisor;

e any document created by the municipal advisor that was material to
the making of a recommendation to a client or that memorializes the
basis for that recommendation;

e all written agreements entered into by the municipal advisor with any
municipal entity, employee of a municipal entity, or an obligated
person or otherwise relating to the business of such municipal
advisor; and

e the names of associated persons.

The draft amendments to Rules G-8 and G-9 incorporate by reference all of
these record-keeping provisions of the SEC Final Rule. The draft
amendments, in addition, include requirements that correspond to certain
specific requirements of draft Rule G-42 that are not necessarily covered by
the SEC Final Rule. This includes keeping a copy of any document created by
a municipal advisor that was material to its review of a recommendation
made by another party. This also includes the keeping of any document that
memorializes the basis for any conclusions of the municipal advisor as to
suitability. Finally, this includes, unless it is included in the official statement
for an issue of municipal securities, a copy of any disclosure provided by the
municipal advisor, or any affiliate, to investors as required by Supplementary
Material .07.

The draft amendments to Rule G-9 require records to be preserved for not
less than five years—the same period required by the SEC Final Rule. In
addition, the draft amendments to Rule G-9(e) expressly provide that
municipal advisors may retain records using electronic storage media or by
other similar medium of record retention, subject to the retrieval and
reproduction requirements of the rule. The provision for this means of
compliance is made generally applicable, so as to expressly accommodate
the use of electronic storage media by dealers as well as municipal advisors.
Draft section (k) of Rule G-9 provides that whenever a record is preserved by
a municipal advisor on electronic storage media, if the manner of storage
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complies with SEC Rule 15a1-8(d) under the Exchange Act, it will be deemed
to be preserved in a manner that is in compliance with the requirements of
Rule G-9. This provision gives municipal advisors the choice to comply with
either the SEC’s or the MSRB’s preservation requirements.

General Matters

In addition to any other subject which commenters may wish to address
related to draft Rule G-42 and the draft amendments to Rules G-8 and G-9,
the MSRB seeks public comment on the specific questions below. The MSRB
particularly welcomes statistical, empirical, and other data from commenters
that may support their views and/or support or refute the views or
assumptions contained in this request for comment.

1) Draft Rule G-42 follows the Dodd-Frank Act in deeming a municipal
advisor to owe a fiduciary duty, for purposes of the draft Rule G-42, only to
its municipal entity clients. Is carrying forward that distinction in the draft
rule appropriate in light of the services a municipal advisor provides to its
obligated person clients? Would having a uniform fiduciary standard applied
to all of a municipal advisor’s clients facilitate compliance with the draft rule
or provide better protection for issuers? If so, are there any legal
impediments to the MSRB extending a fiduciary duty in the draft rule to all
clients of a municipal advisor?

2) Do commenters agree that a municipal advisor that is engaged by a
client in connection with either an issuance of municipal securities or a
municipal financial product that is related to an issuance of municipal
securities should have an obligation, unless agreed to otherwise by the
advisor and client, to review thoroughly the entire official statement? Should
a municipal advisor be permitted to limit the scope of the engagement such
that the advisor is not required to review the official statement? If so, under
what circumstances should this limitation be allowed? Should any duty to
review the official statement be limited to any portions of the official
statement directly related to the scope of municipal advisory services?

3) Would draft Rule G-42(c)(vi) have benefits in terms of encouraging
municipal entity and obligated person clients to carefully consider at the
outset of a transaction any obligations it may have in connection with the
preparation and distribution of the official statement and the extent to which
it has engaged professionals, as necessary, to assist it in fulfilling its
responsibilities?

4) Do commenters agree or disagree that there is a need to specifically
require disclosure of conflicts of interest that may arise from the form of
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compensation under consideration by the client and/or selected by the
client?

5) Draft Rule G-42 allows fee-splitting arrangements with providers of
investments or services to a municipal entity or obligated person client, but
requires written full and fair disclosure of the arrangement. Should such fee-
splitting arrangements be prohibited, regardless of whether they are fully
and fairly disclosed?

6) Is draft Rule G-42(b)’s requirement that the disclosure of conflicts of
interest and other information be provided at or prior to the inception of the
municipal advisory relationship the appropriate timeframe?

7) Should a municipal advisor be required to obtain a written
acknowledgment from the client of receipt of the conflicts disclosure and
consent to any conflicts disclosed before proceeding with a municipal
advisory engagement?

8) Should a municipal advisor be required to disclose legal and
disciplinary events that relate to an individual that is employed by the
municipal advisor even if the individual is not a part of (or reasonably
expected to be part of) the advisor’s team working for the client?

9) Should the MSRB, in furtherance of its mandate under the Dodd-
Frank Act to protect municipal entities and obligated persons, require
professional liability insurance by municipal advisors, and, if so, should the
MSRB specify the minimum amount and terms of such coverage?

10) Would the cost of professional liability insurance be an undue barrier
to entry for a potential municipal advisor?

11) Should an advisor be required to review any feasibility study as a part
of the information considered in its evaluation of whether a transaction it
recommends is suitable for the client?

12) Should a municipal advisor (or its affiliate) be permitted to engage in
certain types of principal transactions with its client, with full and fair
disclosure and written client consent? If so, what types of principal
transactions should be allowed?

13) Should the treatment of principal transactions differ based upon
whether a municipal advisor has a fiduciary duty to the client?
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Economic Analysis

In proposing draft Rule G-42 and the draft amendments to Rules G-8 and G-9,
the MSRB has been guided by its policy on the use of economic analysis in
rulemaking. The MSRB is sensitive to the costs imposed by its rules and has
sought to tailor the draft rule and amendments so as not to impose
unnecessary or inappropriate costs and burdens on municipal advisors. In
accordance with this policy, the Board considered the following factors with
respect to draft Rule G-42 and the draft amendments to Rules G-8 and G-9:
1) the need for the draft rule and how the draft rule will meet that need; 2)
relevant baselines against which the likely economic impact of elements of
the draft rule can be considered; 3) reasonable alternative regulatory
approaches; and 4) the potential benefits and costs of the draft rule and the
main alternative regulatory approaches. Each of these factors is discussed in
detail below.

1. The need for the draft rule and how the draft rule will meet that
need.

Prior to the enactment of the Dodd-Frank Act, municipal advisors were
largely unregulated as to their municipal advisory activities.?” As noted, the
Dodd-Frank Act amends the Exchange Act to provide new protections for
municipal entities and obligated persons in connection with the issuance of,
or the investment of the proceeds of, municipal securities, and to grant the
MSRB a role in the protection of municipal entities and obligated persons.
The Dodd-Frank Act establishes a federal regulatory regime that requires
municipal advisors to register with the SEC, grants the MSRB certain
regulatory authority over municipal advisors, and imposes, among other
things, a federal statutory fiduciary duty on municipal advisors when advising
municipal entity clients. Municipal advisors advising municipal entities are
prohibited from engaging in any act, practice, or course of business which is
not consistent with that fiduciary duty. In addition, Congress directed that
the MSRB develop rules reasonably designed to prevent acts, practices, or
courses of business by municipal advisors that are inconsistent with their
fiduciary duty, as applicable. Neither the Dodd-Frank Act nor the recently
adopted SEC Final Rule prescribe the duties and obligations of municipal
advisors beyond a general statement that municipal advisors shall be
deemed to have a fiduciary duty to any municipal entity for whom the
municipal advisor acts as a municipal advisor. Therefore, there is a need for
regulatory guidance with respect to the duties of municipal advisors and the

*” Prior to the Dodd-Frank Act, certain MSRB rules applied to a subset of municipal advisors
consisting of dealers acting as financial advisors in connection with new issues of municipal
securities.
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prevention of breaches of a municipal advisor’s fiduciary duty to its municipal
entity clients.

Draft Rule G-42 also establishes standards of conduct and duties for
municipal advisors when engaging in municipal advisory activities for
obligated persons and provides guidance to these advisors as to what
conduct would satisfy these duties and obligations.

The MSRB believes that by articulating specific standards of conduct and
duties for municipal advisors, draft Rule G-42 will assist municipal advisors in
complying with the statutorily-imposed requirements of the Dodd-Frank Act,
and help prevent failures to meet those requirements. The draft rule is
expected to aid municipal entities and obligated persons that choose to
engage municipal advisors in connection with their issuances of municipal
securities as well as transactions in municipal financial products by
promoting higher ethical and professional standards of such advisors. The
MSRB also believes that articulating standards of conduct and duties of
municipal advisors will enhance the ability of the MSRB and other regulators
to oversee the conduct of municipal advisors, as contemplated by the Dodd-
Frank Act.

2. Relevant baselines against which the likely economic impact of
elements of the draft rule can be measured.

In considering the economic consequences of draft Rule G-42 and the draft
amendments to Rules G-8 and G-9, the MSRB has defined and analyzed
several baselines to serve as points of reference. Given that the draft rule
contains many different elements, the MSRB has considered a separate
baseline for one or more different elements. The purpose of the baselines is
to compare, on the one hand, the expected state with draft Rule G-42 in
effect to, on the other hand, the baseline state prior to the rule taking effect.
The economic impact of the draft rule is considered to be the difference
between these two states.

For draft Rule G-42, one relevant baseline for analysis is the Dodd-Frank Act,
which subjected municipal advisors to a statutory fiduciary duty with respect
to municipal entity clients. The MSRB considers the obligations imposed by
this duty to be a baseline, such that the costs and benefits of draft Rule G-42
should be measured by any change from this existing state. Although the
statute imposed this fiduciary duty, it does not describe or clarify its
elements. Draft Rule G-42 can be viewed as establishing guidance and
clarification with respect to this fiduciary duty and potentially prescribing
means designed to prevent breaches of this duty.
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The MSRB considers MSRB Rule G-17 to be a relevant baseline for the
standards of conduct and duties for municipal advisors when engaging in
municipal advisory activities for obligated persons. This rule, as amended in
2010, requires municipal advisors to deal fairly with all persons and not
engage in any deceptive, dishonest, or unfair practice. Although Rule G-17
applies to all municipal advisors, the MSRB does not regard it as the baseline
for municipal advisors with municipal entity clients because the fiduciary
duty imposed by the Dodd-Frank Act represents a higher baseline state for
these municipal advisors. Draft Rule G-42 can be viewed, to a certain extent,
as articulating guidance on the conduct required for municipal advisors to
meet their existing duty to deal fairly with all persons (including obligated
persons).

The Dodd-Frank Act prohibits municipal advisors from engaging in any
fraudulent, deceptive, or manipulative act or practice, as pertinent here, in
connection with providing advice to or on behalf of a municipal entity or
obligated person with respect to municipal financial products or the issuance
of municipal securities. The MSRB considers this prohibition also to serve as a
baseline for standards of conduct for municipal advisors.

A subset of municipal advisors who are also dealers are subject to MSRB Rule
G-23 which establishes requirements with respect to the conflict of interest
that can arise in the context of dealers who may seek to switch roles
between financial advisor and underwriter to issuers with respect to the
issuance of municipal securities. In particular, Rule G-23(c) provides that a
dealer that enters into a financial advisory relationship must evidence that
relationship in writing prior to, upon, or promptly after the relationship has
been entered into. Rule G-23 also prohibits a dealer that has a financial
advisory relationship with the issuer in connection with a new issue from
acting as an underwriter or placement agent for such new issue. For this
subset of municipal advisors, the applicable set of standards and
requirements of Rule G-23 is considered by the Board to be a baseline.

In addition to the Dodd-Frank Act and the MSRB’s existing rules, the SEC Final
Rule on registration of municipal advisors provides baselines for particular
elements of draft Rule G-42. The SEC Final Rule requires disclosure in
registration forms of certain disciplinary history and conflicts of interest.
Draft Rule G-42 requires disclosure of at least some similar information.
Although draft Rule G-42 would require disclosure directly to clients rather
than through submissions to a regulator, the MSRB considers the SEC Final
Rule to serve as a relevant baseline.
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Another relevant consideration when analyzing the duties under draft Rule
G-42 is current state law. For example, to the extent that municipal advisors
owe a fiduciary duty to their clients under the laws of at least some states,*®
the MSRB regards these laws as a baseline.

Finally, the MSRB considers existing requirements in the SEC Final Rule on
recordkeeping and record preservation to serve as a baseline. These
requirements are the existing state against which additional requirements by
the MSRB can be compared. In addition, municipal advisors who are also
registered as dealers or investment advisors are subject to recordkeeping
requirements under those regulatory regimes that can serve as baseline
requirements for that subset of the municipal advisor population.

3. Identifying and evaluating reasonable alternative regulatory
approaches.

The MSRB policy on economic analysis in rulemaking addresses the
identification and evaluation of reasonable regulatory alternatives.

One alternative to the draft rule would be for the MSRB not to engage in
additional rulemaking, and thus, not establish guidance with respect to the
duties and obligations of municipal advisors. Under this alternative, the
needs of municipal advisors for guidance on avoiding and potentially
preventing breaches of the broad statutorily-imposed requirements of the
Dodd-Frank Act would go unmet.

Another alternative is for the MSRB to use a solely principles-based approach
to its rulemaking on this subject. Under this approach, the regulatory
objectives would be specified but individual firms would be free to select the
means used to meet these objectives. Employing a solely principles-based
approach, however, may provide insufficient guidance on meeting the
standards of conduct for municipal advisors required under the Dodd-Frank
Act and on establishing means for preventing breaches of applicable fiduciary
duties. The MSRB believes that the duties and obligations articulated in the
draft rule, although some are relatively more prescriptive, provide balanced
and useful guidance. In addition, this balanced approach serves to minimize
the risks attendant to the framework of municipal securities regulation
involving multiple enforcement organizations.

28 See, e.g., In re O’Brien Partners, Inc., Securities Act Release No. 7594, Investment Advisors
Act Rel. No. 1772, A.P. File No. 3-9761 (Oct. 27, 1998), 1998 SEC LEXIS 2318, at 31 n.20 (citing
Production Credit Ass’n of Lancaster v. Croft, 423 N.W. 2d 544, 547 (Wis. App. 1988);
Recorded Picture Co. v. Nelson Entertainment, Inc., 61 Cal. Rptr. 2d 742, 754 (Ct. App. 2 Dist.
1977)).
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The MSRB invites public comment to suggest alternative regimes as well as
comments on the potential costs and benefits of alternative regimes.

4. Assessing the benefits and costs, both quantitative and qualitative,
of the draft rule and the main alternative regulatory approaches.

Below, the MSRB preliminarily addresses the likely costs and benefits of the
draft rule against the context of the economic baselines discussed above,
primarily in terms of the specific changes from the baseline and, to some
degree, in terms of the potential overall impact on the market for municipal
advisory services. In considering these costs, benefits and impacts, the MSRB
addresses reasonable alternatives, where applicable.

At the outset, the MSRB notes it is currently unable to quantify the economic
effects of draft Rule G-42 and the amendments to Rules G-8 and G-9 because
the information necessary to provide reasonable estimates is not available.
The MSRB observes, as the SEC also observed in its Final Rule, that there is
little publicly available information about the municipal advisory industry. In
addition, estimating the costs for municipal advisory firms to comply with the
draft rule is hampered by the fact that these costs depend on the business
activities and size of these municipal advisory firms, which can vary greatly.
Given the limitations on the MSRB’s ability to conduct a quantitative
assessment of the costs and benefits associated with the draft rule, the
MSRB has thus far considered these costs and benefits primarily in
gualitative terms.

Benefits

The MSRB believes that the draft rule would result in a number of benefits by
enhancing protections to municipal entities, obligated persons and investors
and by providing guidance to municipal advisors for complying with the
requirements of the Dodd-Frank Act.

The MSRB believes that one benefit of the draft rule is that it enhances
protections to municipal entities and obligated persons by ensuring that
these entities have available to them sufficient information to make
meaningful choices about engaging a municipal advisor. These protections
would also be enhanced as a result of the draft rule’s guidance for municipal
advisors that may assist these advisors in complying with, or help prevent
breaches of, their fiduciary and fair-dealing duties. To the extent that this
guidance increases the likelihood of compliance by municipal advisors,
municipal entities and obligated persons will benefit. Investors in municipal
bond offerings may benefit from the draft rule to the extent that a municipal
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entity issuing bonds that uses a municipal advisor is more likely to receive
services that reflect a higher ethical and professional standard than
otherwise would be the case. Municipal entities, obligated persons and
investors also may benefit to the extent that making explicit the core
restrictions on certain activities in which the municipal advisor has a self-
interest would reduce the incidence of self-dealing or other similar activities
that can directly or indirectly raise costs of a financing that ultimately would
be borne by municipal entities, obligated persons or investors.

The MSRB believes that the draft rule provides needed guidance and
clarification with respect to the standards of conduct and duties of a
municipal advisor that would meet the purposes of the Dodd-Frank Act. The
draft rule also prescribes for municipal advisors means that may prevent
breaches of these duties. Therefore, this guidance provides a benefit to
municipal advisors who could otherwise face greater uncertainty about the
standards of conduct and duties required to meet certain of the
requirements of the Dodd-Frank Act, particularly, as noted, given the
regulatory framework for municipal securities regulation involving multiple
enforcement organizations.

The MSRB believes that one benefit of the draft rule may follow from the
increased level of information disclosed to clients by municipal advisors
relative to the baseline, which may lead to an improvement in the selection
of municipal advisors. As a result of the information disclosed through the
draft rule, municipal entities and obligated persons may be able to more
easily establish objective criteria to use in selecting municipal advisors and
may increase the likelihood that municipal advisors are hired because of their
gualifications as opposed to other reasons.

The draft rule should also result in improved quality-based competition
among municipal advisors to the extent that the clients of municipal advisors
rely on the information that would be required to be disclosed by the rule in
the municipal advisor selection process.

Costs

In this section we preliminarily analyze the potential costs of the draft rule
relative to the appropriate baseline. Our analysis does not consider all the
costs associated with the draft rule, but instead focuses on the incremental
costs attributable to the draft rule’s requirements that exceed the baseline
case. The costs associated with the baseline case are in effect subtracted
from the costs associated with the draft rule in order to isolate the costs
attributable to the incremental requirements of the draft rule.
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The MSRB recognizes that municipal advisors would incur costs to meet the
standards of conduct and duties contained in draft Rule G-42 and the
amendments to Rules G-8 and G-9. These costs may include additional
compliance costs and additional recordkeeping costs. To ensure compliance
with the disclosure obligations of the draft rule, municipal advisors may incur
costs by seeking advice from legal and compliance professionals when
preparing disclosures to clients. However, the MSRB believes that some of
these costs are accounted for in the baseline requirements of the SEC Final
Rule which requires disclosure of at least some similar information, such as
the disclosure of disciplinary history. Draft Rule G-42 may impose additional
costs on municipal advisors as it requires disclosure of additional information
and requires that information be disclosed directly to clients rather than
through submissions to a regulator. The magnitude of these additional costs
is not quantifiable using available data and the MSRB seeks public comment
on this cost component.

Municipal advisors may incur additional recordkeeping costs as a result of
the draft rule. The MSRB considers existing requirements in the SEC Final
Rule on record-keeping and record preservation to serve as a baseline. As the
SEC recognized in its economic analysis of its recordkeeping requirements,
municipal advisors should already be maintaining books and records as part
of their day-to-day operations. In addition, municipal advisors who are also
registered as broker-dealers or investment advisors are currently subject to
the recordkeeping requirements of those regulatory frameworks. Against
these baselines, the MSRB believes that the costs associated with the few
additional recordkeeping requirements associated with draft Rule G-42 will
not be very significant, but seeks public comment on the magnitude of these
costs.

The MSRB believes that any increase in municipal advisory fees attributable
to the additional costs of the draft rule compared with the baseline state will
be, in the aggregate, minimal and that the cost per municipal advisory firm
will be spread across the number of advisory engagements for each firm. The
MSRB recognizes, however, that for smaller municipal advisors with fewer
clients, the cost of compliance with the draft rule’s standards of conduct and
duties may represent a greater percentage of annual revenues, and thus,
such advisors may be more likely to pass those costs along to their advisory
clients.

The MSRB recognizes that, as a result of these costs, some municipal advisors
may decide to exit the market, curtail their activities, consolidate with other
firms, or pass the costs on to municipal entities and obligated persons in the
form of higher fees. The MSRB believes, however, that municipal advisors
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may exit the market for a number of reasons, including business reasons
separate from reasons involving the costs associated with the draft rule. The
MSRB believes that municipal advisors that have been subject to past
disciplinary actions may decide to exit the market rather than disclose that
information directly to clients, which could improve the quality of the market
for municipal advisory services and, therefore, benefit municipal entities and
obligated persons. The Board recognizes that some of the municipal advisors
that may exit the market for financial reasons could be small municipal
advisors and that such exit from the market may lead to a reduced pool of
municipal advisors.

The MSRB has also considered the possibility that some compliance costs
could be greater in the absence of the draft rule. By articulating the duties
and obligations of municipal advisors and by prescribing means that will
prevent breaches of these duties, the draft rule may reduce possible
confusion and uncertainty about what is required in order to comply with the
Dodd-Frank Act. Therefore, the draft rule may reduce certain costs of
compliance that might have otherwise been incurred by allowing municipal
advisors to more quickly and accurately determine compliance requirements.

Effect on Competition, Efficiency and Capital Formation

The MSRB considered that the costs associated with the draft rule relative to
the baseline may lead some municipal advisors to consolidate with other
municipal advisors. For example, some municipal advisors may determine to
consolidate with other municipal advisors in order to benefit from economies
of scale (e.g., by leveraging existing compliance resources of a larger firm)
rather than to incur separately the costs associated with the draft rule. The
MSRB believes that the market for municipal advisory services is likely to
remain competitive despite the potential exit of some municipal advisors,
including small municipal advisors, consolidation of municipal advisors, or
lack of new entrants into the market.

As noted above, the increased level of information disclosed by municipal
advisors relative to the baseline may lead to an improved municipal advisor
selection process which may increase the willingness of municipal entities
and obligated persons to use municipal advisors. This, in turn, may
contribute to a more efficient capital formation process as municipal entities
and obligated persons may make different decisions about issuance relative
to other financing options.
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Request for Comment on Economic Analysis

In furtherance of the MSRB’s policy on economic analysis, the MSRB requests
public comment on the potential economic consequences which may result
from the adoption of draft Rule G-42 and the draft amendments to Rules G-8
and G-9. Commenters are encouraged to provide supporting data, studies, or
other information related to their views of the economic effects of the draft
rule. In particular, the MSRB welcomes any information regarding the
potential to quantify likely benefits and costs. In addition to comments on
the potential economic consequences associated with the draft rule, the
MSRB also requests comment to help identify the potential benefits and
costs of the regulatory alternatives suggested by commenters. The MSRB
also requests comment on the competitive or anticompetitive effects, as well
as efficiency and capital formation effects, of the draft rule and draft
amendments on any market participants.

The Dodd-Frank Act provides that MSRB rules may not impose a regulatory
burden on small municipal advisors that is not necessary or appropriate in
the public interest and for the protection of investors, municipal entities, and
obligated persons provided that there is robust protection of investors
against fraud. The MSRB is sensitive to the potential impact of the
requirements contained in draft Rule G-42 on small municipal advisors. The
MSRB understands that some small municipal advisors and solo practitioners,
unlike larger municipal advisory firms, may not employ full-time compliance
staff and that the cost of ensuring compliance with the requirements of the
draft rule may be proportionally higher for these smaller firms. The MSRB,
preliminarily, believes that the draft rule is consistent with the Dodd-Frank
Act’s provision with respect to burdens imposed on small municipal advisors.
In order to minimize any significant burdens on small municipal advisors,
however, the MSRB is particularly interested in receiving meaningful
feedback regarding the potential economic impact of the draft rule and draft
amendments on small municipal advisors. The MSRB will consider such
feedback in light of the Dodd-Frank Act provision.

In addition to any issues raised by this analysis about which interested
persons may wish to comment, the MSRB specifically requests that
commenters address the following questions:

1) Do commenters agree or disagree that a need exists for the MSRB to
articulate the duties of municipal advisors or to prescribe means of
preventing breaches of a municipal advisor’s fiduciary duty to its municipal
entity clients? If so, do commenters agree or disagree that the draft rule
addresses those needs?
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2) The MSRB proposes to use the fiduciary duty already imposed on
municipal advisors by the Dodd-Frank Act to serve as a baseline for
evaluating the economic impact of the draft rule’s articulation of standards
of conduct and duties for municipal advisors when engaging in municipal
advisory activities for municipal entity clients. Is this an appropriate baseline?

3) The MSRB proposes to use the fair-dealing requirements under MSRB
Rule G-17 to serve as a baseline for evaluating the economic impact of the
draft rule’s articulation of standards of conduct and duties for municipal
advisors when engaging in municipal advisory activities for obligated persons.
Is this an appropriate baseline?

4) The MSRB proposes to use the Dodd-Frank Act’s prohibition on
municipal advisors from engaging in any fraudulent, deceptive, or
manipulative act or practice in connection with advising a client to serve as a
baseline for evaluating the economic impact of the draft rule’s articulation of
standards of conduct for municipal advisors (regardless of whether the client
is @ municipal entity or obligated person). Is this an appropriate baseline?

5) The MSRB proposes to use the existing requirements for dealers who
act as financial advisors to issuers with respect to the issuance of municipal
securities to serve as a baseline for evaluating the economic impact of the
draft rule’s articulation of standards of conduct and duties for this subset of
municipal advisors. Is this an appropriate baseline?

6) The MSRB proposes to use the required disclosures in registration
forms of certain disciplinary history and legal events contained in the SEC
Final Rule to serve as a baseline for evaluating the economic impact of the
draft rule’s disclosure requirements. Is this an appropriate baseline?

7) The MSRB proposes to use the recordkeeping and record
preservation requirements contained in the SEC Final Rule to serve as a
baseline for evaluating the economic impact of the draft rule’s recordkeeping
and record preservation requirements. Is this an appropriate baseline?

8) In addition to the baselines proposed above, are there other relevant
baselines that the MSRB should consider?

9) Please compare the costs and benefits of having disciplinary histories

and legal events disclosed through registration forms versus disclosure
directly to the client.
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10) Are there lower-cost alternatives to requiring disclosure of the
amount of professional liability coverage carried by the municipal advisor
that would provide comparable benefits to clients of municipal advisors?

11) Would additional benefits accrue if the MSRB were to impose
different or additional recordkeeping requirements and, if so, what would
these requirements entail?

12) To the extent that draft Rule G-42 establishes new, or clarifies
existing, standards of conduct and duties for municipal advisors, will this
cause a change in the quality of advice offered by municipal advisors?

13) To the extent that draft Rule G-42 and the draft amendments to Rules
G-8 and G-9 impose costs on municipal advisors, will these costs be passed
on to municipal entities or obligated persons in the form of higher fees?

14) To the extent that the requirements of draft Rule G-42 enhance the
oversight of municipal advisors, will this affect the willingness of market
participants to use municipal advisors?

15) To the extent that the requirements of draft Rule G-42 enhance the
oversight of municipal advisors, will this lead to different issuance costs and
financing terms for issuers?

16) To the extent that the requirements of draft Rule G-42 lead to
reduced issuance costs and better financing terms for issuers, will this
improve capital formation?

17) Would the requirements of draft Rule G-42 assist municipal entities
or obligated persons in making hiring decisions with respect to municipal
advisors?

18) What are the initial and ongoing costs associated with making and
preserving the additional records required by the draft amendments to Rules

G-8 and G-9?

19) Are there additional costs or benefits to recordkeeping that the MSRB
should consider? If so, please explain.

20) If the draft rule is adopted, what are the likely effects on competition,
efficiency and capital formation?
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21) How will the requirements of draft Rule G-42 affect potential
municipal advisors’ decisions with respect to entry into the market?

22) What training costs would the requirements of draft Rule G-42 cause
at municipal advisory firms to ensure compliance?

23) Will draft Rule G-42 have benefits in terms of protecting municipal
entities, obligated persons and investors?

24) Will the requirements of draft Rule G-42 impose any burden on small
municipal advisors that is not necessary or appropriate?

25) Will the requirements of draft Rule G-42 create advantages for large
municipal advisor firms relative to smaller municipal advisor firms?

January 9, 2014

* % 3k k %

Text of Proposed Amendments®

Rule G-42: Duties of Non-Solicitor Municipal Advisors

(a) Standards of Conduct.

(i) A municipal advisor to an obligated person client shall, in the conduct of all municipal
advisory activities for that client, be subject to a duty of care.

(ii) A municipal advisor to a municipal entity client shall, in the conduct of all municipal advisory
activities for that client, be subject to a fiduciary duty that includes a duty of loyalty and a duty of care.

(b) Disclosure of Conflicts of Interest and Other Information. A municipal advisor must, at or prior to
the inception of a municipal advisory relationship, provide the client with a document making full and fair
disclosure of all material conflicts of interest, including disclosure of:

(i) any actual or potential conflicts of interest of which it is aware after reasonable inquiry that
might impair its ability either to render unbiased and competent advice to or on behalf of the client or to
fulfill its fiduciary duty to the client, as applicable;

(ii) any affiliate of the municipal advisor that provides any advice, service, or product to or on
behalf of the client that is directly or indirectly related to the municipal advisory activities to be performed
by the disclosing municipal advisor;

*® Underlining indicates new language; strikethrough denotes deletions.

msrb.org | emma.msrb.org 28


rsmith
Typewritten Text

rsmith
Typewritten Text
149 of 176

rsmith
Typewritten Text


150 of 176

MSRB Regulatory Notice 2014-01

(iii) any payments made by the municipal advisor directly or indirectly to obtain or retain the
client’s municipal advisory business;

(iv) any payments received by the municipal advisor from third parties to enlist the municipal
advisor’s recommendation to the client of its services, any municipal securities transaction or any
municipal financial product;

(v) any fee-splitting arrangements involving the municipal advisor and any provider of
investments or services to the client;

(vi) any conflicts of interest that may arise from the use of the form of compensation under
consideration or selected by the client for the municipal advisory activities to be performed;

(vi)  any other engagements or relationships of the municipal advisor or any affiliate of the
municipal advisor that might impair the advisor’s ability either to render unbiased and competent advice
to or on behalf of the client or to fulfill its fiduciary duty to the client, as applicable;

(viii) the amount and scope of coverage of professional liability insurance that the municipal
advisor carries (e.g., coverage for errors and omissions, improper judgments, or negligence), deductible
amounts, and any material limitations on such coverage, or a statement that the advisor does not carry
any such coverage; and

(ix) any legal or disciplinary event that is (a) material to the client’s evaluation of the municipal
advisor or the integrity of its management or advisory personnel; (b) disclosed by the municipal advisor on
the most recent Form MA filed with the Commission; or (c) disclosed by the municipal advisor on the most
recent Form MA-I filed with the Commission regarding any individual actually engaging in or reasonably
expected to engage in municipal advisory activities in the course of the engagement. If a municipal advisor
has disclosed a legal or disciplinary event on any form referenced in section (b) or (c) of this rule, the
advisor must provide the client with a copy of the relevant sections of the form or forms.

If a municipal advisor concludes that it has no material conflicts of interest, the municipal advisor must
provide written documentation to the client to that effect.

(c) Documentation of Municipal Advisory Relationship. A municipal advisor must evidence each of its
municipal advisory relationships by a writing entered into prior to, upon or promptly after the inception of
the municipal advisory relationship. The writing must be dated and include, at a minimum,

(i) the form and basis of direct or indirect compensation, if any, for the municipal advisory
activities to be performed;

(ii) the reasonably expected amount of any such compensation (stated in dollars to the extent
it can be quantified);

(iii) the information regarding conflicts of interest and other matters that is required to be
disclosed by section (b) of this rule;
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(iv) the scope of the municipal advisory activities to be performed and any limitations on the
scope of the engagement;

(v) in the case of municipal advisory activities relating to a new issue or reoffering of municipal
securities, the specific undertakings, if any, requested by the client to be performed by the municipal
advisor with respect to the preparation and finalization of an official statement or similar disclosure
document; and

(vi) the date, triggering event, or means for the termination of the municipal advisory
relationship, or, if none, a statement that there is none.

During the term of the municipal advisory relationship, the writing must be promptly amended or
supplemented to reflect any changes in or additions to the terms or information required by section (b) or
this section (c), and the revised writing must be promptly delivered to the client, provided that this
requirement applies with respect to subsection(c)(ii) of this rule only if the change in the amount of
reasonably expected compensation is material. This amendment and supplementation requirement
applies to any changes and additions that are discovered, or should have been discovered, based on the
exercise of reasonable diligence by the municipal advisor.

(d) Recommendations. A municipal advisor must not recommend that its municipal entity or obligated
person client enter into any municipal securities transaction or municipal financial product unless the
advisor has a reasonable basis for believing, based on the information obtained through the reasonable
diligence of the advisor, that the transaction or product is suitable for the client. In addition, the municipal
advisor must discuss with its client:

(i) the municipal advisor’s evaluation of the material risks, potential benefits, structure, and
other characteristics of the recommended municipal securities transaction or municipal financial product;

(ii) the basis upon which the municipal advisor reasonably believes that the recommended
municipal securities transaction or municipal financial product is suitable for the client; and

(iii) whether the municipal advisor has investigated or considered other reasonably feasible
alternatives to the recommended municipal securities transaction or municipal financial product that
might also or alternatively serve the client’s objectives.

With respect to a client that is a municipal entity, a municipal advisor may only recommend a municipal
securities transaction or municipal financial product that is in the client’s best interest.

(e) Review of Recommendations of Other Parties. When requested to do so by its municipal entity or
obligated person client and within the scope of its engagement, a municipal advisor must undertake a
thorough review of any recommendation made by any third party regarding a municipal securities
transaction or municipal financial product. In addition, the municipal advisor must discuss with its client:
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(i) the municipal advisor’s evaluation of the material risks, potential benefits, structure, and
other characteristics of the recommended municipal securities transaction or municipal financial product;

(ii) whether the municipal advisor reasonably believes that the recommended municipal
securities transaction or municipal financial product is suitable for the client, and the basis for such belief;
and

(iii) whether the municipal advisor has investigated or considered other reasonably feasible
alternatives to the recommended municipal securities transaction or municipal financial product that
might also or alternatively serve the client’s objectives.

(f) Principal Transactions. Except for an activity that is expressly permitted under Rule G-23, a
municipal advisor, and any affiliate of a municipal advisor, is prohibited from engaging in any transaction,
in a principal capacity, to which a municipal entity or obligated person client of the municipal advisor is a
counterparty.

(2) Specified Prohibitions. A municipal advisor is prohibited from:

(i) receiving compensation that is excessive in relation to the municipal advisory activities
actually performed;

(ii) delivering an invoice for fees or expenses for municipal advisory activities that do not
accurately reflect the activities actually performed or the personnel that actually performed those
services;

(iii) making any representation or the submission of any information about the capacity,
resources or knowledge of the municipal advisor, in response to requests for proposals or qualifications or
in oral presentations to a client or prospective client, for the purpose of obtaining or retaining municipal
advisory business that the advisor knows or should know is materially false or misleading;

(iv) making, or participating in, any fee-splitting arrangements with underwriters, and any
undisclosed fee-splitting arrangements with providers of investments or services to a municipal entity or
obligated person client of the municipal advisor; and

(v) making payments for the purpose of obtaining or retaining municipal advisory business
other than reasonable fees paid to another municipal advisor registered as such with the Commission and
the Board for a solicitation of a municipal entity or obligated person as described in Section 15B(e)(9) of
the Act.

(h) Definitions.

(i) “Advice” shall, for purposes of this rule, have the same meaning as in Section 15B(e)(4)(A)(i)
of the Act and the rules and regulations thereunder.
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(ii) “Affiliate of the municipal advisor” shall mean, for purposes of this rule, any person directly
or indirectly controlling, controlled by, or under common control with such municipal advisor.

(iii) “Municipal advisor” shall, for purposes of this rule, have the same meaning as in Section
15B(e)(4) of the Act and the rules and regulations thereunder; provided that it shall exclude a person that
is otherwise a municipal advisor solely with respect to either activities within the meaning of Section
15B(e)(4)(A)(ii) or any solicitation of a municipal entity or obligated person within the meaning of Section
15B(e)(9) of the Act.

(iv) “Municipal advisory activities” shall, for purposes of this rule, have the same meaning as the
activities specified in Section 15B(e)(4)(A) of the Act and the rules and regulations thereunder, provided
that they shall exclude the activities within the meaning of Section 15B(e)(4)(A)(ii) of the Act and the rules
and regulations thereunder and any solicitation of a municipal entity or obligated person within the
meaning of Section 15B(e)(9) of the Act and the rules and regulations thereunder.

(v) A “municipal advisory relationship” shall, for purposes of this rule, be deemed to exist when
a municipal advisor engages in or enters into an agreement to engage in municipal advisory activities for a
municipal entity or obligated person client.

(vi) “Municipal advisory business” shall mean, for purposes of this rule, the provision of advice
to or on behalf of a municipal entity or an obligated person with respect to the issuance of municipal
securities or municipal financial products by a municipal advisor whether for compensation or otherwise.

(vii) “Municipal entity” shall, for purposes of this rule, have the same meaning as in Section
15B(e)(8) of the Act and the rules and regulations thereunder.

(viii)  “Obligated person” shall, for purposes of this rule, have the same meaning as in Section
15B(e)(10) of the Act and the rules and regulations thereunder.

(ix) “Official statement” shall, for purposes of this rule, have the same meaning as in Rule G-

32(d)(vii).

---Supplementary Material:

.01 Duty of Care. Municipal advisors must exercise due care in performing their municipal advisory
activities. The duty of care includes, but is not limited to, the obligations discussed in this section. A
municipal advisor must possess the degree of knowledge and expertise needed to provide the municipal
entity or obligated person client with informed advice. A municipal advisor also must make a reasonable
inquiry as to the facts that are relevant to a client’s determination as to whether to proceed with a course
of action or that form the basis for any advice provided to the client. A municipal advisor that is engaged
by a client in connection with either an issuance of municipal securities or a municipal financial product
that is related to an issuance of municipal securities must also undertake a thorough review of the official
statement for that issue, unless otherwise directed by the client and documented under subsection (c)(iv)
of this rule. A municipal advisor must undertake a reasonable investigation to determine that it is not
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basing any recommendation on materially inaccurate or incomplete information. Among other matters, a
municipal advisor must have a reasonable basis for:

(a) any advice provided to or on behalf of a client;

(b) any representations made in a certificate that it signs that will be reasonably foreseeably
relied upon by the client, any other party involved in the municipal securities transaction or municipal
financial product, or investors in the municipal entity client’s securities or securities secured by payments
from an obligated person client; and

(c) any information provided to the client or other parties involved in the municipal securities
transaction when participating in the preparation of an official statement for any issue of municipal
securities with respect to which the advisor is advising.

.02 Duty of Loyalty. Municipal advisors must fulfill a duty of loyalty in performing their municipal advisory
activities for municipal entity clients. The duty of loyalty includes, but is not limited to, the obligations
discussed in this section. A municipal advisor must deal honestly and with the utmost good faith with a
municipal entity client and act in the client’s best interests without regard to the financial or other
interests of the municipal advisor. A municipal advisor to a municipal entity client must either eliminate or
provide full and fair disclosure to the client about each of its material conflicts of interest. A municipal
advisor must investigate or consider other reasonably feasible alternatives to any recommended municipal
securities transaction or municipal financial product that might also or alternatively serve the municipal
entity client’s objectives.

.03 Action Independent of or Contrary to Advice. If a municipal entity or obligated person client of a
municipal advisor elects a course of action that is independent of or contrary to advice provided by the
advisor, the advisor is not required on that basis to disengage from the municipal advisory relationship.

.04 Limitations on the Scope of the Engagement. Nothing contained in this rule shall be construed to
permit the municipal advisor to alter the standards of conduct or impose limitations on any of the duties
prescribed herein. If requested or consented to by the municipal entity or obligated person client,
however, a municipal advisor may limit the scope of the municipal advisory relationship to certain
specified activities or services. If the municipal advisor engages in a course of conduct that is inconsistent
with any such agreed upon limitations, it may result in negating the effectiveness of such limitations.

.05 Conflicts of Interest. Disclosures of conflicts of interest by a municipal advisor to its municipal entity or
obligated person client must be sufficiently detailed to inform the client of the nature, implications and
potential consequences of each conflict. Such disclosures also must include an explanation of how the
advisor addresses or intends to manage or mitigate each conflict.

.06 Applicability of State or Other Laws. Municipal advisors may be subject to fiduciary or other duties
under state or other laws. Nothing contained in this rule shall be deemed to supersede any more
restrictive provision of state or other laws applicable to the activities of municipal advisors.
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.07 Disclosure to Investors. If all or a portion of a document prepared by a municipal advisor or any of its
affiliates is included in an official statement for any issue of municipal securities by or on behalf of its
municipal entity or obligated person client, the municipal advisor must provide written disclosure to
investors, which disclosure may be provided in the official statement, of any affiliation that meets the
criteria of subsection (b)(ii) of this rule. This disclosure requirement shall be deemed satisfied if the
relevant affiliate provides the required written disclosure to investors.

.08 Suitability. A determination of whether a municipal securities transaction or municipal financial
product is suitable must be based on the client’s financial situation and needs, objectives, tax status, risk
tolerance, liquidity needs, experience with municipal securities transactions or municipal financial
products generally or of the type and complexity being recommended, financial capacity to withstand
changes in market conditions during the term of the municipal financial product or the period that
municipal securities to be issued in the municipal securities transaction are reasonably expected to be
outstanding and any other material information known by the municipal advisor about the client and the
municipal securities transaction or municipal financial product, after reasonable inquiry.

.09 Know Your Client. A municipal advisor must use reasonable diligence, in regard to the maintenance of
the municipal advisory relationship, to know and retain the essential facts concerning the client and
concerning the authority of each person acting on behalf of such client. The facts “essential” to “knowing
a client” include those required to:

(a) effectively service the municipal advisory relationship with the client;

(b) act in accordance with any special directions from the client;

(c) understand the authority of each person acting on behalf of the client; and

(d) comply with applicable laws, regulations and rules.

.10 529 College Savings Plans and Other Municipal Fund Securities. This rule applies equally to municipal
advisors to sponsors or trustees of 529 college savings plans and other municipal fund securities. All
references in this rule to an “official statement” include the plan disclosure document for a 529 college
savings plan and the investment circular or information statement for a local government investment pool.

* % 3k k %

Rule G-8: Books and Records to be Made by Brokers, Dealers, and Municipal Securities Dealers, and
Municipal Advisors

(a) - (g) No change.
(h) Municipal Advisor Records. Every municipal advisor that is registered or required to be registered

under section 15B of the Act and the rules and regulations thereunder shall make and keep current the
following books and records:
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(i) General Business Records. All books and records described in Rule 15Ba1-8(a)(1)-(8) under
the Act.

(ii) Records Concerning Duties of Non-Solicitor Municipal Advisors pursuant to Rule G-42.

(A) A copy of any document created by a municipal advisor that was material to its
review of a recommendation by another party or that memorializes the basis for any conclusions as
to suitability; and

(B) Unless included in the official statement for an issue of municipal securities, a copy
of any disclosure provided by the municipal advisor or any affiliate of the municipal advisor to
investors, as required by the provisions of Rule G-42 Supplementary Material .07.

* % 3k k %

Rule G-9: Preservation of Records
(a) - (d) No change.

(e) Method of Record Retention. Whenever a record is required to be preserved by this rule, such
record may be retained either as an original or as a copy or other reproduction thereof, or on microfilm,
eleetronic-of magnetic tape, electronic storage media, or by the other similar medium of record retention,
provided that such broker, dealer, er municipal securities dealer, or municipal advisor shall have available
adequate facilities for ready retrieval and inspection of any such record and for production of easily
readable facsimile copies thereof and, in the case of records retained on microfilm, eleetronic-or magnetic
tape, electronic storage media, or other similar medium of record retention, duplicates of such records
shall be stored separately from each other for the periods of time required by this rule.

(f) Effect of Lapse of Registration. The requirements of this rule shall continue to apply, for the
periods of time specified, to any broker, dealer, er municipal securities dealer, or municipal advisor which
ceases to be registered with the Commission, except in the event a successor registrant shall undertake to
maintain and preserve the books and records described herein for the required periods of time.

(g) No change.

(h) Municipal Advisor Records. Every municipal advisor shall preserve the books and records described
in Rule G-8(h) for a period of not less than five years.

(i) Municipal Advisor Records Related to Formation and Cessation of its Business. Every municipal
advisor shall comply with the provisions of Rule 15Ba1-8(b)(2) and (c) under the Act.

(i) Records of Non-Resident Municipal Advisors. Every non-resident municipal advisor shall comply
with the provisions of Rule 15Bal1-8(f) under the Act.
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(k) Electronic Storage of Municipal Advisor Records Permitted. \Whenever a record is required to be
preserved by this rule by a municipal advisor, such record may be preserved on electronic storage media in
accordance with section (e). Electronic preservation of any record in a manner that complies with Rule
15a1-8(d) under the Act will be deemed to be in compliance with the requirements of this rule.
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Alphabetical List of Selected Comment Letters on Notice 2014-01 (January 9, 2014)
1. Cooperman Associates: Letter from Joshua G. Cooperman dated March 10, 2014

2. Lamont Financial Services Corporation: Letter from Robert A. Lamb, President, dated March
10, 2014
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COOPERMAN ASSOCIATES

Independent Public Finance Consultants
Regis. with SEC and MSRB

111 Anza Boulevard, Ste. 107
Burlingame, CA 94010
(650) 619-0007; fax (650) 348-7684
email: jecoopermai@aol.com

March 10, 2014
V1A Electronic Mail

Municipal Standards Rulemaking Board
www.msrb.org

Ladies and Gentlemen:
This is in reference to your Regulatory Notice 2014-01 issued on January 9, 2014.

As a sole practiiciner municipal specific financial advisory firm since 1989, | am
concerned with the impact the draft Rule will have on our practice and similarly situated
firms, as well as the institutionalization it may promote in the field, to the detriment of
municipal clients and conduit issuers, who will face less choice and options and higher
costs for professional advice.

1. ECONOMIC ISSUES; REGULATORY SCOPE

The Notice correctly states that a consequence of the Rule may be a higher cost burden
on smaller firms (at 25), and that the Act only permits regulatory burdens appropriate or
consistent with the Act’s purposes of preventing fraud and protecting statutorily protected
parties. The genesis of the Act’s provisions was inappropriate conduct by a small group
of advisors, which the Act mitigates against by providing a strict fiduciary standard.

Perhaps it would be better to determine first, with the actual experience of time, whether
the Act itself has resolved the issues Congress was concerned with before the MSRB
resorts to the regulatory authority provided in the Act. Rather than burden the entire field
of FA’s with time-consuming and costly regulations, it may be appropriate to determine
what, if any, abuses or inappropriate conduct remain requiring the regulatory surveillance
of this Rule and others. Alternatively, the Board should consider initially limiting the
Rule to an enumeration of prohibited forms of conduct and practices, rather than
imposing extensive compliance, supervision, etc.

Assuming a specific need for action now can be demonstrated by the Board, the proposed
Rule and its accompanying Notice do not provide appropriate data or a specific cost
benefit analysis showing why the regulatory burdens, particularly on small firms, are
justified, The Board concedes that it has little data, but justifies compliance with its own
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policies and the Act’s requirements through a listing of generalized non-specific benefits.
It concedes that the cost burden may reduce competition, and increase costs to the FA
firms and potentially their municipal clients, but does not propose any mitigation for this.
Therefore, the Board may not have adequately satisfied its own policies in formulating
certain provisions of the draft Rule.

There is no suggestion of a streamlined checklist from the Board to promote
compliance/reduce costs or a sample timeline for firms to consider. No proposed forms
to facilitate compliance are provided, and on a recent webinar, staff from the MSRB
dismissed the suggestion of a baseline compliance manual to reduce administrative costs
for smaller firms. No estimate of the time or expense for compliance is provided, as is
applicable to other federal agencies such as the IRS through the OMB. Rather, the Board
considers FA firms like the larger broker-dealers it administers, with their larger profit
margins and embedded compliance staff. However, unlike broker-dealers, FA firms do
not handle client funds or direct client investments—they only offer advice and guidance
to their principals (the municipal clients), which is a more restricted template for
regulation. This distinction should be considered further.

Accordingly, the Board needs to address in more concrete detail specific costs of the
proposed Rule, especially on small shops, and whether the benefits accruing are
specifically (and not in a generalized manner) material enough to impose the burdens, as
recognized by the Congressional draftsmen in the statute.

2. COMPETITIVE IMPACTS

As more entrepreneurial in nature, smaller and one-person firms can be more flexible in
their terms and arrangements with clients, and can offer services on a more cost effective
basis, without compromising quality. In many cases, professionals from the larger FA
firms or broker dealers populate these entities, offering the same level of expertise that
they provided at the larger entities. As smaller firms are not controlled by larger financial
institutions, with bonus pools and parent companies to consider, they can be more
accommodating on services and rates. For example, as a member of my Town’s citizen’s
finance committee, | offer free FA services to the Town, saving it over $150,000 in FA
fees, as well as $140,000 from negotiating a reduction in swap trade profits with the
Town’s broker-dealer | also provide discounted rates to my local elementary school
district.

Furthermore, when Trinity County in Northern California faced a potential TRAN default
and Chapter 9 filing, at the County Treasurer’s request I organized a team of 3 FA’s to
provide services to replace the County’s debt with a longer term obligation, with reduced
FA fees, closing a very difficult transaction the day before the potential default. The
amount of services required did not justify the fee for the assignment, which larger
broker-dealer firms had declined. Two of the FA’s subsequently used their expertise to
assist Vallejo and Stockton with their bankruptcy problems.
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The Board is correct in its assumption that negative competitive consequences may flow
from the Rule for smaller firms, and lead to consolidations or exit from the field, apart
from those whose exit is welcomed. Should the Rule require an extensive formalized
policy and procedure ritual, even for one-person operations, this burden may diminish the
pool of firms and individuals available, and lessen competition. It could also lead to the
institutionalization of the field, where larger firms, akin to oligarchies, dominate, and
where alternatives and ideas available to issuers are limited to those accepted by larger
institutions. For example, in 1996 | was asked to assist a Christian school to finance a
new junior high-high school campus on a 40 acre site in San Jose. Despite the negative
feedback from one large bond counsel, through a lengthy two year process we were able
to arrange an initial $28 million tax-exempt private placement financing, avoiding closure
of the school as its lease of public facilities had lapsed. It is now a 2000+ student facility.
The initial negative reading (which differed from that of other large bond counsel) and
extensive time commitment would have made this difficult to undertake in a larger, more
bureaucratized setting.

3. INSURANCE MANDATES

The market for FA e&o insurtance is very sparse and spotty, particularly for small firms,
which do not generate significant premium income to insurers. Deductibles and
premiums have increased, and in the case of my carrier, policy terms have been cut from
three years to two years, which could herald their exit (I have a zero controversy and
claims history). The Act was not intended to address such administrative issues, as its
emphasis was preventing fraud, and the Board’s focus should remain there.

The Board can be helpful by fostering and approving insurance pools for smaller firms
and estabilishing a national database on claims to provide insurers with industry-wide
data that hopefully indicate this is a profitable line of business.

No mandate for insurance should be required of FA’s and disclosure of insurance terms
should be voluntary with the issuers, much as it is now with individualized requirements
by issuers in each FA RFP, etc.

4. EXTENSION OF RULES TO DODD-FRANK ACT NON-LISTED PARTIES

This concept is again broadening the scope of the statute, without Congressional evidence
of concern here, as well as having mischievous consequences respecting multiple
fiduciary relationships. For example, in conduit transactions, the FA usually is engaged
by the borrower, not issuer. In fact, the obligation is non-recourse to the issuer, whose
involvement is principally for the upfront fee income and smaller annual payments. If
the FA is obligated to both parties, not by their choice but by regulatory fiat, this may
lead to conflicts that potentially may not be waivable, as well as extra expense. For FA’s
to operate most effectively, they need to be answerable to one client per transaction.
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5. OFFICIAL STATEMENT REVIEW

Any action by the Board on this topic vis-a-vis FA’s only adds additional requirements
and cost where clear lines of responsibility already exist. Disclosure counsel is
responsible for the Official Statement, both its drafting and content. To the extent it is
based upon information provided by the issuer or borrower, this is frequently noted in a
disclaimer by the Disclosure Counsel in the Official Statement. While most FA’s review
it, adding regulatory responsibility will create unnecessary potential conflicts among the
financing team, including potential impasses regarding language or revisions, and add
cost to the issue. It also potentially makes the FA a guarantor of the issuer and the
disclosure counsel, which position is not appropriate to the FA’s role (and for which it is
not being compensated).

Many FA’s now add a statement in their fee paragraph as to their involvement, which
should suffice to guide investors, without further mandates from the Board. . A corollary
consequence is that this imposition potentially diminishes insurance availability for FA’s
given the uncertainties it creates in responsibility, liability and risk.

6. FEASIBILITY STUDY/ANCILLARY DOCUMENT REVIEW

The FA’s role is not to guarantee the financing, the Issuer, the borrower or the work of
bond counsel or disclosure counsel, which may be a potential consequence of your
proposal on feasibility study evaluation. The FA’s role is more limited in nature, to
review of financial structures, cashflows, financial assumptions, financial risk to the
issuer or its enterprise and similar questions.

The FA is not acting as, nor is capable of serving as, supervisory engineer, architect,
zoning administrator, attorney, real estate professional or appraiser, and it is inappropriate
to require these responsibilities of FA’s. Nor are they expert enough to be legally able to
evaluate the bonafides of these professionals. As a matter of caution, FA’s may review
these documents, but mandating review creates a legal liability that merges the FA’s role
to that of supervisory professional over the other participants. This is beyond the scope
and purpose of the statute, and the FA’s expertise. It creates the very circumstances for
FA’s that the Board should want to avoid.

7. FEE SPLITTING

Smaller FA firms may outsource some of their back office tasks, such as computer run
generation, to other entities, which may include FA’s. This may be done on a per project
or per hour basis, and payment to the entity would typically not be dependent upon
successful conclusion of the financing or payment to the FA of its fee. As the payments
are made by the FA firms for discrete services, akin to payments to a temporary
employment agency or consultant, they should not be considered within the concept of
fee splitting.
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Similarly, where two FA firms contract with the issuer to perform services for a
predetermined fee, that is disclosed to the issuer (similar to what was required by keep
Trinity County from a Chapter 9 filing), this type of arrangement should be permissible
under the Board’s rules.

8. TIMING OF FA CONTRACT APPROVAL,; IMPLIED CONFLICT WAIVER

Issuers prefer to approve all documents, including fee agreements, at one time, which
may be close to the date the POS is released. Potentially the draft rule imposes a new
timeline, requiring the FA fee agreement approval first, before any other steps are taken.
This doubles the internal work for the issuer’s staff.

To avoid unnecessary additional steps, the Board should clarify that so long as an issuer
is provided the specifics of the fee arrangement in writing ab initio by the FA, which
ratification can occur subsequently, this will satisfy the Rule.

Similarly, FA’s may provide computer runs and other financing strategy materials to a
prospective issuer, as part of the outreach efforts of the FA. This also may arise in the
context of presentations to an issuer or multiple issuers on debt alternatives or specific
potential debt issuances; The Board should clarify that this does not constitute the
performance of FA services for purposes of timing of fee disclosures, until the issuer(s)
consent(s) to proceed.

Regarding conflicts of interest arising from compensation arrangements, all fee
arrangements or services contracts by definition involve adverse interests between
parties. Other personnel in the municipal finance business, subject to similar SEC anti-
fraud rules, do not have written conflicts disclosure. What is the justification or need for
action here? Ditto for the issuer “consent” mandate under consideration by the Board.

“Common sense” says that logically the parties to a fee agreement, just like an
underwriting purchase agreement, by definition have adverse interests, without further
need for disclosure.

9. RECORD RETENTION/POLICY MANUALS

To avoid unnecessary costs and duplication for one-person and small FA shops, the
Board should clarify that maintenance of drafts of documents and emails on the firm’s
email site or through their ISP (such as gmail, Microsoft, facebook, yahoo, aol, etc.) will
comply with the records retention requirements. Absent this clarification, smaller firms
may feel compelled to invest in duplicative services, incurring needless expense.

To reduce costs of compliance for smaller firms, the Board should also provide a draft of
a prototype baseline policy and procedures guide that smaller FA firms can adopt or
modify, as needed, or assist FA user groups with this type of endeavor.
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This will reduce potential deficiencies in any later supervision or examination of FA
firms through the Board’s rules.

10. COST RECOVERY; MAINTAINING FA PROFESSIONALS

Depending upon the level of support from the Board or its staff, the costs of compliance
could become very large and extensive. My firm does not “nickel and dime” its clients
with charges for each item or request,, but rather seeks long-term relationships.

However, should the costs for compliance be significant, which | fear will occur under
the draft’s current version, | will need to surcharge for regulatory compliance, much like
San Francisco restaurants now do for City-imposed health care insurance on restaurant
personnel. This will be an economic disadvantage for smaller firms.

As fewer firms translate to less competition and potentially greater institutionalization,
(possibly leading to an oligarchy), the Board should review the economic and
competitive consequences of the draft Rule in more detail before proceeding.

Higher cost will also create a barrier to entry for newer FA’s or those transitioning from
other fields, particularly if the proposed exam is not properly designed and implemented.
Ditto for any supervision rules. The touchstone of Dodd-Frank was fraudulent or
improper behavior, and the Board should not wander from this specific purpose with
myriad other proposals.

11. ADMINSTRATIVE- QUESTIONS POSED (AT 25-28)

#1 The Board should not list the required deliverables, as they are customized to each
client.

#4 Obligated person expansion discussed in Para. 4 above.

#6 , 7 ;and 9 Discussed above. All should be as simple as possible and use existing
technology or information disclosures already available.

#10 and 11. Discussed in separate paragraphs above, including Para. 3 and 9. .

#12 Extensive oversight activities will likely reduce the willingness of FA’s to consider
creative solutions—rather adopting “run of the mill” responses.

#13 and 15. See Para 10 above.

#14. | believe the very fact of a registration requirement, which can be revoked, has
already promoted FA utility among issuers. Further strictures will at most provide minor
incremental benefits.

#16 and 17. Negative.

#20 See Para. 1, 2 and 10 above.

#21. See Para. 10 above. Remember that we are competing for new blood against hedge
funds and potentially more lucrative industries.

#24 and 25. Draft Rule G-42 will create advantages for larger firms, whose economic
consequence has not been sufficiently addressed by staff, other than a mention in passing.
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The Board should wait for some period of time to determine how the Act is ameliorating
the problem with which Congress was concerned. There is always time later to create
and implement new regulations. See above generally.

As a 25 year veteran of this industry, at the tail end of my career, the concerns above are
only partially for me. Much of my cautionary suggestions are intended to alert the Board
to long-term deleterious effects its rulemaking may have. The vitality and vibrancy of this
“niche” depend upon an appropriate regulatory matrix not impacting adversely the
desirability for both present and future participants.

While Congress gave the Board rulemaking authority, it should be used judiciously,
timely, efficiently and effectively, and should work to sustain and leverage on the
benefits obtained from this industry, whose vast majority of participants provide
appropriate financial and economic advice to issuers.

Respectfully Submitted,

Joshua G. Cooperman
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LAMONT

Financial Services Corporation

March 10, 2014

Mr. Ronald Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Dear Mr. Smith,

Thank you for the opportunity to comment on the Proposed Rule G42, the Duties of Non-
Solicitor Municipal Advisors. | appreciate that the Board thoughtfully considered the role of the
municipal advisor with respect to its duties to issuer clients and the increased transparency that
the rule should help foster. However, there are several aspects of the rule that are laced with
probably incorrect assumptions and that may result in the Rule being less effective or more
burdensome than desired. There are other aspects in which the Proposed Rule may have over-
reached and may negatively affect the cost structure of the industry.

| believe that the municipal advisor industry accepts that they have a fiduciary duty, which
includes both a duty of loyalty and a duty of care. However, in implementing these principals,
like everything in life, the devil is in the details.

Recommendations. The proposed Rule has a flawed assumption that all municipal advisors
would be making recommendations in nearly every instance regarding a municipal financial
product or financing. For approximately half of Lamont’s issuer clients, they do not seek a
recommendation from their municipal advisor about whether to proceed with a transaction. They
believe they are sufficiently capable of weighing the risks in a transaction and making their own
decision about whether to proceed. These are large sophisticated issuers with multi-billion dollar
debt portfolios. They want their municipal advisor to assist them in executing the transaction
and helping them get the best price when the issue comes to market. Does this fact pattern
suggest, for those clients who do not seek a recommendation from their municipal advisor, only
a suitability review/determination is necessary from the municipal advisor? If the answer is in
the affirmative, then this should be made explicit in the discussion of limiting the municipal
advisor arrangement. If the answer is no, then the Rule will have the consequence of increasing
the cost of compliance to the municipal advisor, which will in turn increase the cost to the issuer
client.

The Rule will make work for the municipal advisor in order to comply with the requirements of
the Rule. My fear is that if the issuer does not want the advisor to make a recommendation, the
municipal advisor will be faced with a very difficult problem: the issuer will not want to pay the
advisor to consider and paper over its work as though a recommendation to move forward was

30 Two Bridges Road, Suite 205, Fairfield, New Jersey 07004 ¢ Phone 973-785-8900 ¢ Fax 862-210-8023
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made, even though a recommendation was not required, just to avoid a books and records
examination problem by the SEC or FINRA. This could create a cost to the municipal advisor,
since the client may refuse to pay for the compliance related cost.

Official Statement. In general, | agree with the premise that municipal advisors should
thoroughly review an issuer’s official statement to make sure that the official statement fairly
presents the client to investors. This would especially be true for issuers that come to market
infrequently, have had economic set-backs or are under any distress. This would also be true for
obligated parties in a transaction, as they are the credit behind the issuer of the bonds. However,
if the issuer has issued bonds multiple times in the course of a year, | would submit that an initial
thorough review of the official statement in any year with a review of the changes in each
subsequent issuance should be sufficient for the municipal advisor to discharge its duties.
Further, if the issuer has competent disclosure counsel that it hired for multiple transactions, then
a municipal advisor should be able to rely on competent disclosure counsel to provide accurate
and full disclosure about the issuer and the transaction.

E&O Insurance Disclosure. While I believe that Errors and Omissions insurance should be
required of all municipal advisors as part of their overall professional qualifications, it may
create a barrier to entry in the municipal advisor business. However, before the Board explicitly
requires such insurance, the Board should do research to thoroughly understand the coverage
being provided. For example, very few carriers actually provide E&O insurance for practitioners
in the municipal bond business. Some advisors carry E&O insurance designed for management
consultants under the theory that they solely provide advice to municipal issuers, but do not have
any other duties regarding the recommendation of municipal financial products. The cost
differential may be five times or more for bond business coverage versus management consultant
coverage. In addition, the policy limits are more restrictive for the bond business coverage. As a
result of this disparity, unless or until the Board had satisfied itself as to which coverage was
appropriate to address its concern over professional qualifications, | would not recommend that
the Board take any position on what is sufficient coverage while ascertaining that such coverage
would be generally available in the marketplace. We have seen numerous RFPs where an issuer
has established insurance requirements that are not generally available to municipal advisors, and
have to back-track on the requirements during the RFP process.

Affiliates. Lamont, like many municipal advisors that created investment advisory affiliates in
order to comply with SEC rules regarding bidding escrows and similar matters for its municipal
clients, has an affiliate that is staffed by persons who work at Lamont Financial Services (LFS)
but are specifically licensed to work as an investment advisor. Some broker dealers who bid to
provide such escrows require that Lamont Investment Advisors (LIA, registered with state
regulators since it does not manage money) establish a brokerage agreement with them, where
the BD places the securities versus payment until such time as the issuer’s trustee settles the
account with the broker dealer. We are concerned that while such practices would satisfy the
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broker dealer, that under the Rule it would have the appearance of being a principal transaction
while it is really an agent transaction.

In addition, we are concerned about the compensation disclosure requirements of the Rule. At
Lamont, LIA does not pay commissions or referral fees to LFS personnel whose clients ask us to
bid escrows, investments, or value swaps. However, for employee compensation, both LIA and
LFS are treated as one pool. The distribution of such employee compensation would occur at the
end of our fiscal year and would not be known and is not necessarily tied to the fees for which
the affiliate actually did the work. Conflict of Interest disclosures related to this activity would,
of necessity, be so general as to be virtually meaningless.

General Conflict Disclosures. True conflict disclosures, as opposed to conflicts regarding the
method of payment, should be discussed at the outset of the relationship and signed off by the
issuer official. Fee splitting and other similar arrangements are very problematic and should be
prohibited. Payment of fees by a third party, such as an investment provider, should be fully
disclosed as to the dollar value of the payment. . This approach benefits the issuer, since the fee
is included in the yield on the investment, reducing any arbitrage payment to the IRS. Further,
the permissible fees are limited by the IRS.

Payments by affiliates would represent a potential conflict and should be disclosed if the affiliate
is engaged in a principal transaction or if it directly manages investments with authority to
actively manage the investments

Conflict Disclosures Regarding Method of Payment. While | appreciate the need to provide
disclosures regarding payments by third parties to the municipal advisor, providing the proposed
disclosures regarding methods of compensation seems to run the risk of being so obvious as to
insult the intelligence of the issuer official. All of Lamont’s issuer clients actively manage their
municipal advisor relationships as they are very cost conscious. For certain clients, who have
multiple municipal advisors, the issuers are required to determine which advisor will do what
task to avoid duplication of effort. The level of disclosure being proposed could be provided to
issuers but should only be done based upon an analysis by the municipal advisor as to the level
of sophistication of the client as an issuer and manager.

Protecting Issuers. In discussing the SEC definition and the Proposed Rule G42, the most
common refrain I hear from Issuers large and small is that the SEC and MSRB’s desire to protect
issuers only makes more work for the Issuer. This may be because Lamont has mostly large and
sophisticated clients. However, regarding the MA rules, it should be recognized by the Board
that large and sophisticated issuers have devised their own approaches to interacting with
underwriters and municipal advisors, and the Board should consider developing a sophisticated
issuer exemption for those portions of the Rule that would not benefit sophisticated issuers. If
the Board is unable to define a sophisticated issuer, the Board could allow the municipal advisor
to make such a determination based upon his knowledge of his client in its suitability assessment.
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Books and Records. While I clearly understand that much of the books and records requirement
is necessary to establish that the advisor is following the Rule, there are a few aspects that are not
particularly clear that could create substantial burdens on municipal advisors. For example,
would it be MSRB’s intent to have all emails and client records saved in the same folder in
electronic media? This could represent expensive updates to our systems if this is required.
Further, is it the intent of the Rule that municipal advisors save every presentation made by an
underwriter to its MA client, or only the ones the issuer decides to go forward with? Would this
also be true for RFP’s? Lamont’s clients regularly receive RFP’s from underwriters that may be
four or more inches thick. For some of our clients, we receive up to 50 proposals in an RFP
cycle. This is a lost of paperwork to be stored.

Is the “saving of presentations” requirement to tie to underwriter recommendations that might be
prompted by an IRMA letter? This could create a very large document management problem,
since many of these pitch books and presentations come in paper versions only. Scanning these
documents will also cause the municipal advisor to expend a lot of clerical time for little benefit
and would be burdensome to municipal advisors both large and small.

Economic Justification. I believe that the Board took an “easy pass” on economic justification
by taking a position that the SEC requires most of this in its rule making and the Board is just
making clear what the duties and responsibilities would be for recordkeeping. While | agree that
this is a baseline, the Board should not approach this as a shelter from engaging in further
econo9mic analysis. Some of the administrative requirements are all part of running an advisory
business, such as contracts, engagement letters, and retention of files and emails. However,
based upon the issues outlined above, | can easily imagine that the paperwork associated with the
Rule could take 20-25 percent of an advisor’s time to complete, some of it against the client’s
wishes. In addition, as discussed above, the costs associated with professional liability policies
vary greatly based upon the type of coverage being provided.

| believe that the effect of the SEC definitions and the Rule will be that over time, a substantial
number of small firms will find it difficult to comply with the requirements and seek to merge
with larger or better equipped partners. It would not surprise me to see that the headcount of the
industry will be relative constant, but that the number of reporting firms will decline by 20%.

I do not agree with the view that compliance costs will be spread amongst all of a firm’s clients
and should not raise the cost of doing business or the cost to issuers. The cost of compliance
with the Rule is mostly going to be in the daily cost of documentation the MA’s review of
presentation by underwriters, considering and documenting alternatives, and the requirement to
develop recommendations in writing to our clients, all in preparation for an eventual examination
by the SEC or FINRA. This is not a small task. The problem for MA’s is that their clients may
not find the notion of documenting all these facts helpful to getting the transaction done, and will
not appreciate the effort to comply with the Rule. As a result, they may not be willing to pay for
this, and the MA may have to eat it as an expense. Given the small margins in the MA business,
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a 20% loss of productivity can be debilitating to a MA firm in the short-term, before prices can
be adjusted by the MA and the client.

Answers to Questions

Q1. Should the fiduciary standard apply to all of a municipal advisor’s clients? Yes for its
municipal advisory activities. However, we think that the Dodd Frank standard is appropriate,
especially since certain municipal advisors are being hired in cases of municipal distress. In such
cases, the municipal advisory firm may not represent the municipal entity or the obligated party,
but may represent other creditors.

Q2. Should the advisor thoroughly review the entire official statement? As discussed above,
this is a case-by-case issue, and depends upon how often the issuer is in the market, disclosure
counsel, etc.

Q3. At the outset of a transaction, the issuer client is usually asking questions regarding what
resources it will need to complete the transaction. | don’t really think the Rule will serve to
foster this in any material way.

Q4. 1think that the disclosure of conflicts related to compensation sends a message to the issuer
official that they are not competent.

Q5. To be clear, | am not in favor of fee splitting. However, allowing an investment provider to
pay fees related to the solicitation of the investment by the municipal advisor, and which is
within the permitted limits of the IRS rules, should be acceptable so long as it is disclosed to the
issuer and to each investment provider on the bid list.

Q6. True conflicts should be disclosed at the outset of the relationship or during contract
development.

Q7. Yes, which could be done in an email, in the engagement letter, or in a contract with the
issuer?

Q8. 1 believe that if the offending individual has been terminated from the firm, then such
disclosure of past events is less than useful unless there was also a finding of supervisory
weaknesses. If the individual is still at the firm, then disclosure is required.

Q9. As stated above, E&O insurance should be a professional qualification. | would suggest
that the MSRB be quite careful in making this a requirement, as discussed above. Before
requiring such insurance, the Board should determine that there are sufficient providers and the
average cost of a policy that covers practitioners in the municipal advisor business that work on
transactions is commercially reasonable.

Q10. It may become a barrier to entry to small firms who provide MA services on less than a
full time basis.
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Q11. This question is too general to answer in the affirmative. | think that the municipal advisor
should review documents that support the credit structure of the bond issue. In most
circumstances, the municipal advisor will be involved in all aspect of the transaction, and so
would have reviewed the documents and may have provided comments to the documents.
However, depending upon when the municipal advisor is engaged, the balance of the financing
team may have already thoroughly vetted the feasibility document. In some cases, the municipal
advisor is the last to be hired, and in such circumstances is generally hired to supervise the
pricing of the transaction. It is difficult to write rules that govern all circumstances, since
situations vary so much.

Q12 and Q13. I don’t think that the MA rule should conflict with dealer rules regarding
principal transactions, recognizing that a fiduciary duty to the issuer will require additional
verification steps to ensure that the pricing has been at least as good as having a third party in the
transaction. The MA who is acting as a principal should provide the issuer with a third party
data source to verify the pricing of investments or municipal financial products. Failing that, the
MA should offer to bring in a third party verification of the pricing from firms for which it does
not engage in active trading relationships.

Closing Comment

| believe that the Rule addresses issues related to fiduciary duty and suitability, and does a good
job at providing insight about the issues that MAs must address and procedures for
demonstrating compliance with the Rule. Further, I think the MA industry should be regulated,
provided that we can find ways to make it less burdensome.

Portions of the Rule should have further review by the Board to insure that the number of
unintended consequences can be minimized.

Thank you for the opportunity to provide my comments on the Proposed Rule G-42.

Yours truly,

Robert A. Lamb
President
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EXHIBIT 5

Rule G-44: Supervisory and Compliance Obligations of Municipal Advisors

(a) Supervisory System. Each municipal advisor shall establish, implement, and maintain a
system to supervise the municipal advisory activities of the municipal advisor and its associated
persons that is reasonably designed to achieve compliance with applicable securities laws and
requlations, including applicable Board rules (“applicable rules™). Final responsibility for proper
supervision shall rest with the municipal advisor. A municipal advisor’s supervisory system shall
provide, at a minimum, for the following:

(i) Written Supervisory Procedures. The establishment, implementation,
maintenance and enforcement of written supervisory procedures that are reasonably designed to
ensure that the conduct of the municipal advisory activities of the municipal advisor and its
associated persons are in compliance with applicable rules. The written supervisory procedures
shall be promptly amended to reflect changes in applicable rules and as changes occur in the
municipal advisor’s supervisory system, and such procedures and amendments shall be promptly
communicated to all associated persons to whom they are relevant based on their activities and
responsibilities.

(ii) Appropriate Principal. The designation of one or more municipal advisory
principals to be responsible for the supervision required by this rule.

(b) Compliance Processes. Each municipal advisor shall have in place and implement
processes to establish, maintain, review, test and modify written compliance policies and written
supervisory procedures reasonably designed to achieve compliance with applicable rules, and
shall conduct, no less frequently than annually, a review of the compliance policies and
supervisory procedures.

(c) Chief Compliance Officer. Each municipal advisor shall designate one individual to serve
as its chief compliance officer.

(d) Annual Certification. Each municipal advisor shall have its chief executive officer(s) (or
equivalent officer(s)) certify in writing annually that the municipal advisor has in place processes
to establish, maintain, review, test and modify written compliance policies and written
supervisory procedures reasonably designed to achieve compliance with applicable rules. This
requirement, however, shall not apply to municipal advisors that are subject to a substantially
similar certification requirement of Financial Industry Requlatory Authority with respect to all
applicable rules.

(e) Exemption for Federally Requlated Banks. A municipal advisor that is a bank or
separately identifiable department or division of a bank as defined in Securities Exchange Act
Rule 15Bal-1(d)(4) shall, to the extent it engages in municipal advisory activities in the exercise
of any fiduciary powers as defined in 12 C.F.R. Section 9.2(q) or substantially identical powers,
be exempt from this rule and Rule G-8(h)(iii) if such municipal advisor certifies in writing
annually that it is, with respect to such activities, subject to federal supervisory and compliance
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obligations and books and records requirements that are substantially equivalent to the
supervisory and compliance obligations of this rule and the books and records requirements of
Rule G-8(h)(iii).

() Definition. “Municipal advisor,” for purposes of this rule, shall mean a person registered
or required to be registered as a municipal advisor under section 15B of the Act and rules and
requlations thereunder.

---Supplementary Material:

.01 Written Supervisory Procedures. A municipal advisor’s written supervisory procedures
shall take into consideration, among other things, the advisor’s size; organizational structure;
nature and scope of municipal advisory activities; number of offices; the disciplinary and legal
history of its associated persons; the likelihood that associated persons may be engaged in
relevant outside business activities; and any indicators of irregularities or misconduct (i.e., “red
flags™).

.02 Small Municipal Advisors. A municipal advisor with few personnel, or even only one
associated person, can have a sufficient supervisory system under this rule. The rule allows the
designation of one person to be responsible for supervision, and allows the tailoring of written
supervisory procedures based on, among other things, an advisor’s size. In the case of a
municipal advisor with a single associated person, the written supervisory procedures must
address the manner in which, in the absence of separate supervisory personnel, such procedures
are nevertheless reasonably designed to achieve compliance with applicable rules.

.03 Appropriate Principal. Designated supervisory principals must be vested with the authority
to carry out the supervision for which they are responsible and have sufficient knowledge,
experience and training to understand and effectively discharge their responsibilities. They also
must have the authority to implement the established written supervisory procedures and take
any other action necessary to fulfill their responsibilities. Even if not so designated, whether a
person has responsibility for supervision under this rule depends on whether, under the facts and
circumstances of a particular case, that person has the requisite degree of responsibility, ability or
authority to affect the conduct of the employee whose behavior is at issue.

.04 Review of Compliance Policies and Supervisory Procedures. The reviews under
paragraph (b) of this rule should, at a minimum, consider any compliance matters that arose
since the previous review, any changes in the municipal advisory activities of the municipal
advisor or its affiliates, and any changes in applicable rules that might suggest a need to revise
the written compliance policies or supervisory procedures. Although paragraph (b) specifically
requires reviews to be conducted at least annually, municipal advisors should consider the need,
in order to comply with all of the other requirements of this rule, for interim reviews.

.05 Chief Compliance Officer. A chief compliance officer has a unigue and integral role in the
administration of a municipal advisor’s compliance processes. A chief compliance officer is a

primary advisor to the municipal advisor on its overall compliance scheme and the policies and
procedures that the municipal advisor adopts in order to comply with applicable rules. To fulfill
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this role, a chief compliance officer should have competence in the process of (1) gaining an
understanding of the services and activities that need to be the subject of written compliance
policies and written supervisory procedures; (2) identifying the applicable rules and standards of
conduct pertaining to such services and activities based on experience and/or consultation with
others; (3) developing, or advising other business persons charged with the obligation to develop,
policies and procedures that are reasonably designed to achieve compliance with applicable rules
and standards of conduct; and (4) developing programs to test compliance with the municipal
advisor’s policies and procedures. It is the intention of this rule to foster regular and significant
interaction between senior management and the chief compliance officer regarding the municipal
advisor’s comprehensive compliance program. The chief compliance officer may be a principal
of the firm or a non-employee of the firm. If a non-employee, then the person designated as chief
compliance officer must have the competence described above and the municipal advisor retains
ultimate responsibility for its compliance obligations.

.06 Responsibility for Compliance Functions. The chief compliance officer, and any
compliance officers that report to the chief compliance officer, shall have responsibility for and
perform the compliance functions contemplated by this rule. Nothing in this rule, however, is
intended to limit or discourage the participation by any of the employees of the municipal
advisor in any aspect of the municipal advisor’s compliance program.

.07 Ability of Chief Compliance Officer to Hold Other Positions. The requirement to
designate a chief compliance officer does not preclude that person from holding any other
positions within the municipal advisor, including serving in any position in senior management
or being designated as a supervisory principal, provided that person can discharge the duties of
chief compliance officer in light of all of the responsibilities of any other positions.

.08 Effect of Annual Certification on Business Line Responsibility. The Board recognizes that
supervisors with business line responsibility are accountable for the discharge of a municipal
advisor’s compliance policies and written supervisory procedures. The signatory to the
certification required by this rule is certifying only as to having processes in place to establish,
maintain, review, test and modify the municipal advisor's written compliance and supervisory
policies and procedures and the execution of this certification and any consultation rendered in
connection with such certification does not by itself establish business line responsibility.

* Kk Kk Kk *

Rule G-8: Books and Records to be Made by Brokers, Dealers, [and] Municipal Securities
Dealers, and Municipal Advisors

(@) - (g) No change.

(h) Municipal Advisor Records. Every municipal advisor that is registered or required to be
registered under section 15B of the Act and the rules and requlations thereunder shall make and
keep current the following books and records:
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(i) General Business Records. All books and records described in Rule 15Bal-

8(a)(1)-(8) under the Act.

(i) Reserved.
(ili)  Reserved.
(iv)  Reserved.

(V) Records Concerning Compliance with Rule G-44.

(A) The written supervisory procedures required by Rule G-44(a)(i);

(B) A record of all designations of persons responsible for supervision as
required by Rule G-44(a)(ii);

(C) Records of the reviews of written compliance policies and written
supervisory procedures as required by Rule G-44(a) and (b);

(D)  Arecord of all designations of persons as chief compliance officer as
required by Rule G-44(c);

(E) The annual certifications as to compliance processes required by Rule G-

44(d); and

(F) Any certifications made as to substantially equivalent supervisory and
compliance obligations and books and records requirements pursuant to Rule G-44(g).

E I

Rule G-9: Preservation of Records

(@) - (d) No change.

(€)

Method of Record Retention. Whenever a record is required to be preserved by this rule,

such record may be retained either as an original or as a copy or other reproduction thereof, or on
microfilm, [electronic or] magnetic tape, electronic storage media, or by the other similar
medium of record retention, provided that such broker, dealer, ef municipal securities dealer, or
municipal advisor shall have available adequate facilities for ready retrieval and inspection of

any such record and for production of easily readable facsimile copies thereof and, in the case of
records retained on microfilm, [electronic or] magnetic tape, electronic storage media, or other
similar medium of record retention, duplicates of such records shall be stored separately from
each other for the periods of time required by this rule.

(f)

Effect of Lapse of Registration. The requirements of this rule shall continue to apply, for

the periods of time specified, to any broker, dealer, [or] municipal securities dealer, or municipal
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advisor which ceases to be registered with the Commission, except in the event a successor
registrant shall undertake to maintain and preserve the books and records described herein for the
required periods of time.

(9) No change.

(h) Municipal Advisor Records. Every municipal advisor shall preserve the books and
records described in Rule G-8(h) for a period of not less than five years, provided that the
records described in Rule G-8(h)(v)(B) and (D) shall be preserved for the period of designation
of each person designated and for at least six years following any change in such designation.

(i) Municipal Advisor Records Related to Formation and Cessation of its Business. Every
municipal advisor shall comply with the provisions of Rule 15Ba1-8(b)(2) and (c) under the Act.

(i) Records of Non-Resident Municipal Advisors. Every non-resident municipal advisor shall
comply with the provisions of Rule 15Bal-8(f) under the Act.

(k) Electronic Storage of Municipal Advisor Records Permitted. Whenever a record is
required to be preserved by this rule by a municipal advisor, such record may be preserved on
electronic storage media in accordance with section (e). Electronic preservation of any record in
a manner that complies with Rule 15a1-8(d) under the Act will be deemed to be in compliance
with the requirements of this rule.
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