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The self-regulatory organization must provide all required information, presented in a
clear and comprehensible manner, to enable the public to provide meaningful
comment on the proposal and for the Commission to determine whether the

proposal is consistent with the Act and applicable rules and regulations under the Act.

Exhibit 1 - Notice of Proposed Rule Change The Notice section of this Form 19b-4 must comply with the guidelines for
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publication in the Federal Register as well as any requirements for electronic filing
as published by the Commission (if applicable). The Office of the Federal Register
(OFR) offers guidance on Federal Register publication requirements in the Federal
Register Document Drafting Handbook, October 1998 Revision. For example, all
references to the federal securities laws must include the corresponding cite to the
United States Code in a footnote. All references to SEC rules must include the
corresponding cite to the Code of Federal Regulations in a footnote. All references
to Securities Exchange Act Releases must include the release number, release
date, Federal Register cite, Federal Register date, and corresponding file number
(e.g., SR-[SRO]-xx-xx). A material failure to comply with these guidelines will result in
the proposed rule change being deemed not properly filed. See also Rule 0-3 under
the Act (17 CFR 240.0-3)

Exhibit 2 - Notices, Written Comments, Copies of notices, written comments, transcripts, other communications. If such

Transcripts, Other Communications
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Exhibit Sent As Paper Document

documents cannot be filed electronically in accordance with Instruction F, they shall
be filed in accordance with Instruction G.

Exhibit 3 - Form, Report, or Questionnaire
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Exhibit Sent As Paper Document

Copies of any form, report, or questionnaire that the self-regulatory organization
proposes to use to help implement or operate the proposed rule change, or that is
referred to by the proposed rule change.

Exhibit 4 - Marked Copies
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Exhibit 5 - Proposed Rule Text
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The full text shall be marked, in any convenient manner, to indicate additions to and
deletions from the immediately preceding filing. The purpose of Exhibit 4 is to permit
the staff to identify immediately the changes made from the text of the rule with which
it has been working.

The self-regulatory organization may choose to attach as Exhibit 5 proposed
changes to rule text in place of providing it in Item | and which may otherwise be
more easily readable if provided separately from Form 19b-4. Exhibit 5 shall be
considered part of the proposed rule change.

Partial Amendment

If the self-regulatory organization is amending only part of the text of a lengthy
proposed rule change, it may, with the Commission's permission, file only those
portions of the text of the proposed rule change in which changes are being made if
the filing (i.e. partial amendment) is clearly understandable on its face. Such partial
amendment shall be clearly identified and marked to show deletions and additions.
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1. Text of Proposed Rule Change

(@ The Municipad Securities Rulemaking Board (the “MSRB”) is hereby filing with the
Securities and Exchange Commission (the “Commission”) a proposed rule change (the “ proposed rule
change’) ddeting exising Rule G-38, on conaultants, and replacing it with new Rule G-38, on
solicitation of municipal securities busness. In addition, the proposed rule change would make related
amendments to Rule G-37, on poalitica contributions and prohibitions on municipa securities business,
Rule G-8, on recordkeeping, Form G-37/G-38 and Form G-37x, as well as add new Form G-38t.
The text of the proposed rule change is set forth below, together with a description of the amendments
to Forms G-37/G-38 and G-37x; amended Form G-37, amended Form G-37x and new Form G-38t
are st forth in Exhibit 3

Rule G-38. Solicitation of Municipal Securities Business[Consultants]

(a) Prohibited Payments. Subject to section (c) of thisrule, no broker, dealer or municipal
securities dealer may provide or agreeto provide, directly or indirectly, payment to any
person who is not an affiliated person of the broker, dealer or municipal securitiesdealer for a
solicitation of municipal securities business on behalf of such broker, dealer or municipal
securities dealer.

(b) Definitions. For purposes of thisrule, the following ter ms shall have the following
meanings.

(i) Theterm “solicitation” meansa direct or indir ect communication by any per son with
an issuer for the purpose of obtaining or retaining municipal securities business.

(ii) Theterm “ affiliated person of the broker, dealer or municipal securities dealer”
means any person who isa partner, director, officer or employee of the broker, dealer or
municipal securitiesdealer (or, in the case of a bank dealer, any per son occupying a smilar
status or performing similar functions for the bank dealer) or of an affiliated company of the
broker, dealer or municipal securitiesdealer.

(iii) The term “ affiliated company of the broker, dealer or municipal securities dealer”
means any entity directly or indirectly controlling, controlled by, or under common control with
the broker, dealer or municipal securities dealer whose activities with respect to the broker,
dealer or municipal securitiesdealer or with respect to any other affiliated company of the

! Underlining indicates additions; brackets indicate deletions.
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broker, dealer or municipal securities dealer are not limited solely to the solicitation of
municipal securities business.

(iv) Theterms“issuer,” “municipal securitiesbusiness’ and “payment” shall have the
meanings set forth in Rule G-37(q).

(c) Transitional Payments

(i) A broker, dealer or municipal securities dealer may make paymentsto a person
other than an affiliated person of the broker, dealer or municipal securities dealer for a
solicitation of municipal securities business on behalf of such broker, dealer or municipal
securities dealer if such payment is made with respect solely to solicitation activities
undertaken by such person on or prior to the effective date of thisrule pursuant to a
Conaultant Agreement under former Rule G-38, but only if:

(A) the broker, dealer or municipal securities dealer had been salected by the
issuer on or prior to the effective date of thisruleto engage in such municipal
securities business;

(B) such person has not solicited municipal securities business from any issuer
on behalf of the broker, dealer or municipal securities dealer at any time after the
effective date of thisrule; and

(C) the broker, dealer or municipal securities dealer sendsto the Board, by the
last day of the month following the end of each calendar quarter during which payments
to such person are made or remain pending, Form G-38t, setting forth, in the
prescribed format, the information reguired to be disclosed to the Board pursuant to
section (€) of former Rule G-38. The broker, dealer or municipal securities dealer
shall send two copies of Form G-38t to the Board by certified or registered mail, or
some other equally prompt meansthat provides arecord of sending. The Board shall
make public a copy of each Form G-38t received from any broker, dealer or municipal
securities dealer.

(ii) For purposes of this section (c), theterm “ effective date of thisrule’ means
[INSERT DATE OF COMMISSION APPROVAL OF PROPOSED RULE CHANGE] and
theterm “former Rule G-38" means Rule G-38 of the Board in effect on the day prior to the
effective date of thisrule.

[(a) Definitions.
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(i) Theterm “ consultant” means any person used by a broker, dealer or municipa securities
dedler to obtain or retain municipa securities business through direct or indirect communication by such
person with an issuer on behdf of such broker, dealer or municipa securities deder where the
communication is undertaken by such person in exchange for, or with the understanding of receiving,
payment from the broker, dealer or municipa securities dedler or any other person; provided, however,
that the following persons shdl not be considered consultants for purposes of thisrule: (A) amunicipa
finance professiona of the broker, dealer or municipa securities dealer; and (B) any person whose sole
bass of compensation from the broker, dealer or municipa securities deder isthe actud provision of
legd, accounting or engineering advice, services or assistance in connection with the municipa securities
business that the broker, dedler or municipa securities dealer is seeking to obtain or retain.

(i) Theterm “issuer” shdl have the same meaning asin rule G-37(g)(ii).

(i1i) Theterm “municipa finance professond” shal have the same meaning asinrule G-
37(g)(iv).-

(iv) The term “municipa securities business’ shdl have the same meaning asin rule G-37(g)(vii).
(v) Theterm “payment” shdl have the same meaning asin ruleG- 37(g)(viii).
(vi) The term “reportable palitica contribution” means:

(A) if the consultant has had direct or indirect communication with an issuer on behaf of
the broker, dealer or municipa securities deder to obtain or retain municipal securities business
for such broker, dedler or municipa securities deder, apoalitical contribution to an officid(s) of
such issuer made by any contributor referred to in paragraph (b)(i) during the period beginning
sx months prior to such communication and ending Sx months after such communication;

(B) the term does not include those palitical contributions to officia(s) of an issuer made
by any individud referred to in subparagraph (b)(i)(A) or (B) of this rule who is entitled to vote
for such officid if the contributions made by such individud, in total, are not in excess of $250 to
any officid of such issuer, per dection.

(vii) The term “reportable political party payment” means

(A) if apolitical party of astate or political subdivision operates within the geographic
areaof an issuer with which the consultant has had direct or indirect communication to obtain or
retain municipa securities business on behdf of the broker, dedler or municipa securities dedler,
a payment to such party made by any contributor referred to in paragraph (b)(i) during the
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period beginning six months prior to such communication and ending six months after such
communication;

(B) the term does not include those payments to political parties of a state or political
subdivision made by any individud referred to in subparagraph (b)(i)(A) or (B) of this rule who
isentitled to vote in such state or political subdivison if the payments made by such individud, in
total, are not in excess of $250 per politica party, per year.

(viii) Theterm "officid of such issuer” or "officid of anissuer™ shdl have the same meaning asin
rule G-37(g)(vi).

(b) Written Agreement.

(1) Each broker, dedler or municipa securities dedler that uses a consultant shall evidence the
conaulting arrangement by a writing setting forth, a a minimum, the name, business address, role
(including the state or geographic areain which the consultant is working on behaf of the broker, degler
or municipa securities deder) and compensation arrangement of each such consultant (“ Consultant
Agreement”). In addition, the Consultant Agreement shdl include a statement that the consultant agrees
to provide the broker, dealer or municipa securities deder with alist by contributor category, in writing,
of any reportable political contributions and any reportable politica party payments during each
cdendar quarter made by:

(A) the consultant;

(B) if the consultant is not an individua, any partner, director, officer or employee of the
consultant who communicates with an issuer to obtain municipa securities business on behdf of
the broker, dedler or municipa securities deder; and

(C) any political action committee controlled by the consultant or any partner, director,
officer or employee of the consultant who communicates with an issuer to obtain muniapel
securities business on behdf of the broker, dedler or municipa securities dedler.

(i) The Consultant Agreement shdl require that, if gpplicable, the consultant shal provide to the
broker, dedler or municipa securities dedler areport that no reportable political contributions or
reportable politica party payments were made during a calendar quarter.

(iit) The Consultant Agreement shall require that the consultant provide the reportable political
contributions and political party paymerts for each caendar quarter, or report that no reportable
political contributions or palitical party payments were made for a particular caendar quarter, to the
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broker, dedler or municipa securities deder in sufficient time for the broker, dealer or municipa
securities dealer to meet its reporting obligations under paragraph (€) of thisrule.

(iv) The Consultant Agreement must be entered into before the consultant engages in any direct
or indirect communication with an issuer on behdf of the broker, dedler or municipa securities dedler.

(¢) Information Concerning Political Contributions to Official(s) of an Issuer and Payments to
Sate and Local Political Parties made by Consultants

(1) A broker, dealer or municipal securities dedler is required to obtain information on its
consultant’ s reportable politica contributions and reportable politica party payments beginning with a
consultant’ sfirst direct or indirect communication with an issuer on behaf of the broker, dedler or
municipa securities dedler to obtain or retain municipal securities business for such broker, deder or
municipa securities deder. The broker, deder or municipal securities dedler shall obtain from the
consultant the information concerning each reportable palitical contribution required to be recorded
pursuant to rule G-8(a)(xviii)(F) and each reportable politica party payment required to be recorded
pursuant to rule G-8(a)(xviii)(G) or, if gpplicable, areport indicating that the consultant made no
reportable politica contributions and no reportable political party payments required to be recorded
pursuant to rule G-8(a)(xviii)(H).

(i) The requirement to obtain the information referred to in paragraph (c)(i) of this rule shal end
upon the termination of the Consultant Agreement.

(iii) A broker, dedler or municipal securities dedler will not violate this section if it fails to receive
from its consultant al required information on reportable politica contributions and reportable politica
party payments and thus fails to report such information to the Board if the broker, dedler or municipa
securities dedler can demondtrate that it used reasonable effortsin attempting to obtain the necessary
information. Reasonable efforts shal include:

(A) agtatement in the Consutant Agreement that Board rules require disclosure of
consultant contributions to issuer officias and payments to state and loca politica parties;

(B) the broker, dealer or municipa securities deder sending quarterly remindersto its
consultants of the deedline for their submissions to the broker, desler or municipal securities
deder of the information concerning their reportable political contributions and reportable

politica party payments;

(C) the broker, dedler or municipa securities dealer including in the Consultant
Agreement provisonsto the effect that:
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(2) the Consultant Agreement will be terminated by the broker, dedler or
municipa securities dedler if, for any calendar quarter, the consultant fails to provide the
broker, dealer or municipa securities dedler with information about its reportable
political contributions or reportable political party payments, or areport noting that the
consultant made no reportable political contributions or no reportable politica party
payments, and such failure continues up to the date to be determined by the dedler, but
no later than the date by which the broker, dedler or municipa securities deder is
required to send Form G-37/G- 38 to the Board with respect to the next succeeding
caendar quarter, such termination to be effective upon the date the broker, dealer or
municipa securities dedler must send its Form G-37/G-38 to the Board (i.e., January
31, April 30, duly 31 or October 31); and

(2) no further payments, including payments owed for services performed prior
to the date of termination, shal be made to the consultant by or on behalf of the broker,
dedler or municipa securities deder as of the date of such termination; and

(D) the broker, dedler or municipa securities deder enforcing the Consultant
Agreement provisons described in paragrgph (c)(iii)(C) of thisrulein afull and timely manner
and indicating the reason for and date of the termination on its Form G-37/G- 38 for the
applicable quarter.

(d) Disclosureto Issuers. Each broker, dedler or municipal securities dedler shall submit in writing to
each issuer with which the broker, dedler or municipa securities dedler is engaging or is seeking to
engage in municipa securities business, information on consulting arrangements relating to such issuer,
which information shal include the name of the consultant pursuant to the Consultant Agreement,
business address, role (including the state or geographic areain which the consultant is working on
behdf of the broker, dealer or municipa securities dealer) and compensation arrangement of any
consultant used, directly or indirectly, by the broker, desler or municipa securities dedler to attempt to
obtain or retain municipa securities business with each such issuer. Such information shal be submitted
to the issuer dther:

(i) prior to the selection of any broker, dealer or municipa securities dedler in
connection with the particular municipa securities business being sought; or

(ii) at or prior to the consultant’ s first direct or indirect communication with the issuer for
any municipal securities business. Each broker, dealer or municipa securities dedler shall
promptly advise the issuer, in writing, of any change in the information disclosed, pursuant to this
subsection (ii), on each consulting arrangement relating to such issuer. In addition, each broker,
dedler or municipa securities dedler discloging information pursuant to this subsection (i) shall
update such information by notifying each issuer in writing within one year of the previous
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disclosure made to such issuer concerning each consultant’ s name, company, role and
compensation arrangement, even where the information has not changed; provided, however,
that this annua requirement shal not apply where the broker, dedler or municipa securities
dedler has ceased to use the consultant, directly or indirectly, to attempt to obtain or retain
municipa securities business with the particular issuer.

(e) Disclosure to Board. Each broker, dedler and municipa securities dedler shal send to the Board,
and the Board shdl make public, reports of al consultants used by the broker, dedler or municipa
securities dedler during each calendar quarter. Such reports must be sent to the Board on Form G-
37/G-38 by the last day of the month following the end of each calendar quarter (these dates
correspond to January 31, April 30, July 31, and October 31) in the manner provided under Rule G-
37. Such reports shdl include, for each consultant, in the prescribed format, the consultant’ s name
pursuant to the Consultant Agreement, business address, role (including the state or geographic areain
which the consultant is working on behaf of the broker, dedler or municipal securities deder),
compensation arrangement, any municipa securities business obtained or retained by the consultant with
each such business listed separately, and, if gpplicable, dollar amounts paid to the consultant connected
with particular municipa securities business. Such reports shdl indicate the total dollar amount of
payments made to each consultant during the report period. In addition, such reports shal include the
following information to the extent required to be obtained during such caendar quarter pursuant to

paragraph (c)(i) of thisrule:

(0] (A) the name and title (including any city/county/state or political subdivison) of each
officid of anissuer and political party receiving reportable politica contributions or reportable
political party payments, listed by state; and

(B) contribution or payment amounts made and the contributor category of the persons
and entities described in paragraphs (b)(i) of thisrule; or

(i) if gpplicable, a statement that the consultant reported that no reportable political
contributions or reportable politica party payments were made; or

(i) if applicable, a statement that the consultant failed to provide any report of information to the
broker, dealer or municipa securities dedler concerning reportable political contributions or reportable

politica party payments.

Once acontribution or payment has been disclosed on areport, the broker, deder or municipal
securities dealer should not continue to disclose that particular contribution or payment on subsequent

reports.]

* * k % %
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Rule G-37. Pdlitical Contributionsand Prohibitions on Municipal Securities Business
(& No change.

(b) Ban on Municipal Securities Business. No change.

(c) Prohibition on Soliciting and Coordinating Contributions. No change.

(d) Circumvention of Rule. No change.

(e) Required Disclosure to Board.

(i) Except as otherwise provided in paragraph (€)(ii), each broker, dedler or municipa securities
deder shdl, by the last day of the month following the end of each cdendar quarter (these dates
correspond to January 31, April 30, July 31 and October 31) send to the Board Form G-37[/G-38]
etting forth, in the prescribed formet, the following information:

(A)-(B) No change.

(C) any information required to be included on Form G-37[/G-38] for such caendar
quarter pursuant to paragraph (e)(iii);

[(D) any information required to be disclosed pursuant to section (€) of rule G-38;]
(D) [(E)] such other identifying information required by Form G-37[/G-38]; and
(E) [(F)] No change.

The Board shal make public a copy of each Form G-37[/G-38] received from any broker, dealer or
municipal securities dedler.

(i)[(A)] No broker, dealer or municipa securities desler shall be required to send Form G-
37[/G-38] to the Board for any caendar quarter in which either:

(A) [(2)] such broker, dedler or municipa securities dedler has no information thet is
required to be reported pursuant to clauses (A) through (C) [(D)] of paragraph (e)(i) for such
caendar quarter; or
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(B) [(2) subject to clause (B) of this paragraph (e)(ii),] such broker, deder or municipa
securities deder has not engaged in municipa securities business, but only if such broker, degler
or municipal securities dedler:

(1) [(8)] No change.

(2) [(b)] has sent to the Board completed Form G-37x stting forth, in the
prescribed format, (a) [(i)] a certification to the effect that such broker, dedler or
municipa securities deder did not engage in municipa securities business during the
elght consecutive calendar quartersimmediately preceding the date of such certification,
(b) [(ii)] certain acknowledgements as are set forth in said Form G-37x regarding the
obligations of such broker, dedler or municipa securities deder in connection with
Forms G-37[/G-38] and G-37x under this paragraph (e)(ii) and rule G-8(a)(xvi), and
(c) [(iii)] such other identifying information required by Form G-37x; provided that, if a
broker, deder or municipa securities dealer has engaged in municipa securities business
subsequent to the submission of Form G-37x to the Board, such broker, dealer or
municipa securities deder shal be required to submit a new Form G-37x to the Board
in order to again qualify for an exemption under this [sub]clause (B) [(A)(2)]. The
Board shal make public acopy of each Form G-37x received from any broker, deder
or municipa securities dedler.

[(B) If for any calendar quarter abroker, dedler or municipal securities desler has met
the requirements of clause (A)(2) of this paragraph (€)(ii) but has information thet is required to
be reported pursuant to clause (D) of paragraph (€)(i), then such broker, deder or municipa
securities dedler shal be required to send Form G-37/G- 38 to the Board for such quarter
setting forth only such information asis required to be reported pursuant to clauses (D) and (E)

of paragraph (€)(i) ]

(i) If abroker, deder or municipa securities deder engages in municipa securities business
during any caendar quarter after not having reported on Form G-37[/G-38] the information described
in clause (A) of paragraph (€)(i) for one or more contributions or payments during the two-year period
preceding such calendar quarter soldly as aresult of clause (B) [(A)(2)] of paragraph (€)(ii), such
broker, dedler or municipa securities deder shdl include on Form G-37[/G-38] for such cdendar
quarter al such information (including year and calendar quarter of such contributions or payments) not
so reported during such two-year period.

(iv) A broker, dedler or municipa securities deder that submits Form G-37[/G-38] or Form G-
37x to the Board shdl either:

(A) No change.



12 of 289

(B) submit an eectronic verson of such form to the Board in such format and manner
specified in the current Instructions for Forms G-37[/G-38] and [Form] G-37x.

(f) Voluntary Disclosure to Board. No change.

(9) Definitions.
(i)-(iit) No change.
(iv) The term “municipd finance professond” means:
(A) No change.
(B) any associated person (including but not limited to any affiliated person of the

broker, dealer or municipal securities dealer, asdefined in rule G-38) who solicits
municipa securities busnesy, as defined in paragraph (vii)];

(C)-(E) No change.

Each person designated by the broker, dedler or municipa securities dedler asamunicipa
finance professond pursuant to rule G-8(a)(xvi) is deemed to be amunicipd finance professond. Each
person designated amunicipa finance professond shdl retain this designation for one yeer after the last
activity or position which gave rise to the designation.

(v)-(viii) No change.

(ix) Except asused in section (€), theterm “solicit” means the taking of any action that
would congtitute a solicitation as defined in rule G-38(b)(i).

(h) Operative Date. No change.

(i) Application for Exemption. No change.

() No change.

* * %k % %

Rule G-8. Books and Recordsto be Made by Brokers, Dealersand Municipal Securities
Dealers
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(a) Description of Books and Records Required to be Made. Except as otherwise specificaly
indicated in thisrule, every broker, dedler and municipa securities dedler shal make and keep current
the following books and records, to the extent applicable to the business of such broker, dealer or
municipal securities deder:

(1)-(xv) No change.

(xvi) Records Concerning Palitical Contributions and Prohibitions on Municipal
Securities Business Pursuant to Rule G-37. Records reflecting:

(A)-(G) No change.

(H) Brokers, dedlers and municipa securities deders shadl maintain copies of the Forms
G-37[/G-38] and G-37x sent to the Board dong with the certified or registered mail receipt or
other record of sending such forms to the Board.

(N-(J) No change.

(K) No broker, dedler or municipa securities dealer shall be subject to the requirements
of this paragraph (a)(xvi) during any period that such broker, dedler or municipa securities
dedler has qualified for and invoked the exemption st forth in clause (B) [(A)(2)] of paragraph
(e)(ii) of rule G-37; provided, however, that such broker, dealer or municipal securities dedler
shdl remain obligated to comply with clause (H) of this paragraph (a)(xvi) during such period of
exemption. At such time as a broker, dedler or municipa securities deder that has been
exempted by this clause (K) from the requirements of this paragraph (a8)(xvi) engagesin any
municipa securities busness, dl requirements of this paragraph (a)(xvi) covering the periods of
time set forth herein (beginning with the then current calendar year and the two preceding
cdendar years) shall become applicable to such broker, dealer or municipa securities dedler.

(xvii) No change.

(xviii) Records Concerning Consultants Pursuant to Former Rule G-38. Each
broker, dedler and municipa securities deder shdl maintain:

(A) No change.
(B) acopy of each Consultant Agreement referred to in for mer rule G-38(b);

(C)-(D) No change.
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(E) aligting of issuers and arecord of disclosures made to such issuers, pursuant to
for mer rule G-38(d), concerning each consultant used by the broker, dealer or municipa
securities deder to obtain or retain municipa securities business with each such issuer;

(F) records of each reportable palitical contribution (as defined in for mer rule G-
38(a)(vi)), which records shall include:

(2)-(3) No change.

(G) records of each reportable political party payment (as defined in for mer rule G-
38(a)(vii)), which records shdl include:

(2)-(3) No change.

(H) records indicating, if applicable, that a consultant made no reportable political
contributions (as defined in for mer rule G-38(a)(vi)) or no reportable political party payments
(s defined in for mer rule G-38(a)(vii));

() agatement, if applicable, that a consultant failed to provide any report of information
to the dedler concerning reportable political contributions or reportable politica party payments,
[and]

(J) the date of termination of any consultant arrangement[.]; and

(K) copies of the Forms G-38t sent to the Board along with the certified or
registered mail receipt or other record of sending such formsto the Board.

For purposes of this clause (xviii), theterm “former rule G-38" shall have the meaning
set forth in Rule G-38(c)(ii).

(Xix)- (xxii) No change.
(b)-(g) No change.

* * %k % %

[THE TITLE OF FORM G-37/G-38 | SCHANGED TO FORM G-37, AND SECTION IV
AND ATTACHMENT TO FORM G-37/G-38 ARE DELETED. IN ADDITION, SECTIONS
I, I AND 111 ARE AMENDED ASFOLLOWS]
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I. CONTRIBUTIONSmadetoissuer officials(list by state)

State Complete name, title (including
any city/county/state or other
political subdivision) of issuer
officia

Contributions by each contributor category
(i.e., dedler, dealer controlled PA C, municipal
finance professional controlled PAC,

municipal finance professionals

and non-MFP executive officers). For each
contribution, list contribution amount

and contributor category (For example,

$500 contribution by non-MEP executive officer)

If any contribution is the subject of an automatic
exemption pursuant to Rule G-37(j), list amount
of contribution and date of such automatic
exemption.

Il. PAYMENTSmadeto palitical partiesof statesor political subdivisions (list by state)

State Complete name (including any
city/county/state or other
political subdivision) of
political party

Payments by each contributor category

(i.e., dealer, dealer controlled PAC, municipal
finance professional controlled PAC,

municipal finance professionals and non-MFP
executive officers). For each payment, list payment
amount and contributor category (For example, $500
payment by non-MFEP executive officer)

1. ISSUERSwith which dealer has engaged in municipal securitiesbusiness (list by state)

State Complete name of issuer
and city/county

Type of municipal securities
business (negotiated underwriting,

agency offering, [private placement,]
financial advisor, or remarketing agent)

* * k % %

[THE TEXT OF FORM G-37x ISAMENDED ASFOLLOWS]

The undersigned, on behalf of the dealer identified above, does hereby certify that such dealer did not engagein
“municipal securities business’ (as defined in Rule[rule] G-37) during the eight full consecutive calendar quarters

ending immediately on or prior to the date of this Form G-37x.

The undersigned, on behalf of such dealer, does hereby acknowledge that, notwithstanding the submission of this

Form G-37x to the MSRB, such dealer will be required to:

@ submit Form G-37[/G-38] for each calendar quarter unlessit has met all of the requirements for an
exemption set forth in Rule [rule] G-37(€)(ii) for such calendar quarter;
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(@ submit Form G-37/G-38 for each calendar quarter in which it hasinformation relating to consultants
that is required to be reported pursuant to rule G-37(e)(ii)(B), regardless of whether the dealer has
qualified for the exemption set forth in rule G-37(e)(ii)(A)(2);]

(2)[(3)] undertake the recordkeeping obligations set forth in Rule [rule] G-8(a)(xvi) at such time asit no
longer qualifies for the exemption set forth in Rule [rule] G-8(a)(xvi)(K);

(3)[(4)] undertake the disclosure obligations set forth in Rule [rule] G-37(e), including in particular the
disclosure obligations under paragraph (€)(iii) thereof, at such time asit no longer qualifiesfor the
exemption set forth in Rule [rule] G-37(e)(ii)(B) [(A)(2)]; and

(A [(5)] submitanew Form G-37x in order to again meet the requirements for the exemption set forth in Rule
[rule] G-37(e)(ii)(B) [(A)(2)] in the event that the dealer has engaged in municipal securities
business subsequent to the date of this Form G-37x and thereafter wishes to qualify for said
exemption.

* * % % * % * * *

(b) Not applicable.
(c) Not applicable.

2. Procedures of the Salf-Requlatory Organization

The proposed rule change was initially adopted by the MSRB at its February 9-10, 2005
meeting and approved in find form by poll conducted on March 10, 2005. Questions concerning this
filing may be directed to Ernesto A. Lanza, Senior Associate Generd Counsd, at (703) 797-6600.

3. Sdf-Regulatory Organization's Statement of the Purpose of, and Statutory Basis for, the
Proposed Rule Change

(&) The MSRB began its current rulemaking initiative on the solicitation on behaf of brokers,
dedlers and municipa securities deders (“deders’) of municipal securities business? by consultants?

Municipd securities busnessis defined in Rule G-37 as the purchase of a primary offering from
the issuer on other than a competitive bid basis (e.g., negotiated underwriting), the offer or sdle
of aprimary offering on behdf of an issuer (e.g., private placement or offering of municipa fund
securities), and the provision of financid advisory, consultant or remarketing agent servicesto an
issuer for aprimary offering in which the desler was chosen on other than a competitive bid
basis.

Current Rule G-38 defines consultant as any person used by adedler to obtain or retain
municipa securities business through direct or indirect communication with an issuer on behdf of
(continued . . )
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early last year because of certain practices that could present chalenges to maeintaining the integrity of
the municipal securities market.* These practices include, among other things, significant increasesin
recent years in the number of consultants being used, the amount these consultants are being paid and
the level of reported politica giving by consultants. The MSRB has been concerned that increasesin
levels of compensation paid to consultants for successfully obtaining municipa securities business may
be motivating consultants, who currently are not subject to the basic sandards of fair practice and
professionaism embodied in MSRB rules, to use more aggressive or questionable tactics in their
contacts with issuers. In addition, the MSRB has expressed concern over whether dedlers are
uniformly making the required disclosures to issuers and on Form G-37/G- 38, and whether they are
undertaking the other required dutiesimposed by Rule G-38, for dl persons who by their actions should
be considered consultants. The MSRB believes that it would be appropriate to apply the basic
dandards of fair practice and professonalism embodied in MSRB rulesto dl persons who solicit
municipa securities business on behdf of deders. The gpplication of such sandards would ensure that
al solicitations are undertaken in accordance with the ethical standards that govern dealer personndl.

Thus, the MSRB has determined to file the proposed rule change with the Commission.
Summary of Proposed Amendmentsto Rule G-38

Prohibited Payments. Exiging Rule G-38, on consultants, isreplaced in itsentirety by new
Rule G-38, on solicitation of municipa securities business. The new rule prohibits dedlers from making

any direct or indirect payment to any person who is not an affiliated person of the dedler for a
solicitation of municipa securities business on behaf of the dedler.

Definitions of Affiliated Person and Affiliated Company. An affiliated person of adeder
is defined as any partner, director, officer or employee of the deder or of an affiliated company. An
affiliated company of adeder isan entity that contrals, is controlled by or is under common control with
the dedler and whose activities are not limited solely to the solicitation of municipa securities business.
Thus, adeder afiliate whose activities congst only of soliciting municipa securities business and that

(. . . continued)
the dedler where such communication is undertaken in exchange for payment from the dedler or
any other person.

4 See footnotes 10 and 11 infra and accompanying text.
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undertakes no other bona fide activities with respect to the deder or with repect to any other affiliated
company of the dealer does not qualify as an affiliated company for purposes of new Rule G-38.°

Definition of Solicitation. Solicitation is defined asadirect or indirect communication with an
issuer for the purpose of obtaining or retaining municipa securities business,

Trangtional Paymentsand New Form G-38t. Notwithstanding the foregoing, dedlers are
permitted to make payments to non-affiliated persons for solicitations of municipa securities busnessiif
such payments are made with respect solely to solicitation activities undertaken by such persons on or
prior to the date of Commission approva of the amendments. Such payments are permitted only if (A)
the dealer had been selected by the issuer on or prior to the approva date of the proposed amendments
to engage in such municipal securities business?® (B) the consultant has not solicited municipal securities
business from any issuer on behdf of the dedler at any time after the approva date; and (C) the dedler
submits to the MSRB, by the last day of the month following the end of each caendar quarter during
which payments to the consultant are made or remain pending, new Form G-38t.” The dedler must
provide on Form G-38t the same types of disclosures currently required to be made with respect to
consultants under existing Rule G-38.% The MSRB will make public copies of dl Forms G-38t it

> This provison is not intended to excdude from the definition of affiliated company any entity thet
is alegitimate member of a deder’s corporate family, so long as such entity’ s sole bona fide
purposeis not to solicit municipa securities business for the dedler or for any of the deder’s
other affiliated companies. In the case of adeder organized as a separately identifiable
department or divison of abank (“*SID”) under Rule G-1, those portions of the bank outside of
the SID would be treated as an affiliated company of the dedler.

6 A deder must be able to provide documentation from the issuer or other third party of its
selection on or prior to the Commission gpprova date for the amendments.

! Snceit is expected that Form G-38t will be used during only a short period of time, as
discussed below, the MSRB has eected not to develop an eectronic submission system for
such form. Thus, deders submitting Forms G-38t to the MSRB must send two copies of the
form to the MSRB by certified or registered mail, or some other equally prompt means that
provides arecord of sending.

These disclosures include the name, business address and role of the consultant, the
compensation arrangement, any municipal securities business obtained or retained by the
consultant for which payment is made or is pending and dollar amounts paid to the consultant in
such quarter for each such item of business, the total dollar amount paid to each consultant in
such caendar quarter, and the reportable political contributions and reportable political party
(continued . . )
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receives on its web ste at www.msrb.org. The use of Form G-37/G-38 will be discontinued on the
date of Commission gpprova of the amendments. All information submitted to the MSRB with respect
to consultants on or after the date of Commission approva must be submitted on Form G-38t rather
than old Form G-37/G-38, even if a payment required to be reported to the MSRB has been made to
the consultant prior to such date of approva.

The MSRB expects that deders will terminate their contractud obligetions with and remit find
payments to consultants promptly following agpprova of the amendments by the Commisson. The
MSRB will ask the applicable enforcement agencies to review Forms G-38t and the circumstances of
continuing payments to consultants in order to ensure that such payments are not being made in an
attempt to circumvent the intent of the new rule provisons.

Summary of Proposed Amendmentsto Rule G-37 and Forms G-37/G-38 and G-37x

Rule G-37 isamended to (i) delete references and provisions rdating to consultant information
provided under Rule G-38, (ii) reflect that those associated persons who solicit municipa securities
business and thereby are municipa finance professionds include affiliated persons under Rule G-38, (iii)
add areference to the definition of solicitation under new Rule G-38, (iv) reflect the renaming of Form
G-37/G-38 as Form G-37, and (v) make section headings consstent throughout the rule. Form G-
37/G-38 is renamed as Form G-37, and Section IV and the consultant attachment to the form are
deleted.® In addition, Form G-37x is amended to delete references to the reporting of consultant
informetion.

(. . . continued)
payments of the consultant. Each item of municipa securities business for which payment
remains pending must be listed on the quarterly reports until such quarter in which payment is
finaly made, a which time the amount paid must be listed. If no further payments are to be
made to a consultant, such consultant need not be listed on Form G-38t for subsequent
quarters.

The form aso is amended to reflect the previous renaming of “executive officers” as“non-MFP
executive officers’ under Rule G-37 and to rename the municipa securities business category
designation of “private placement” to “agency offering” to more accuratdly reflect the nature of
this category. The substance of Section 1V and the consultant attachment deleted from the form
have been included in new Form G-38t.
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Summary of Proposed Amendmentsto Rule G-8

Rule G-8, on recordkeeping, is amended to require dedlers to retain copies of any submitted
Forms G-38t and records of their submisson to the MSRB, as well asto reflect the historical nature of
the records that dealers must retain with respect to the deleted consultant provisons of existing Rule G-
38.

(b) The MSRB has adopted the proposed rule change pursuant to Section 15B(b)(2)(C) of the
Securities Exchange Act of 1934, as amended (the “Exchange Act”), which provides that MSRB rules
sl

be designed to prevent fraudulent and manipulative acts and practices, to promote just
and equitable principles of trade, to foster cooperation and coordination with persons
engaged in regulating, clearing, settling, processing information with respect to, and
fadilitating transactions in municipa securities, to remove impediments to and perfect the
mechanism of afree and open market in municipa securities, and, in generd, to protect
investors and the public interest.

The MSRB believes that the proposed rule change is consstent with the Exchange Act becauseit will
further investor protection and the public interest by ensuring that solicitations of municipa securities
business are undertaken in a manner consistent with standards of fair practice and professondism,
thereby helping to maintain public trust and confidence in the integrity of the municipa securities market.

4. SAf-Regulatory Organization's Statement on Burden on Competition

The MSRB does not bdlieve that the proposed rule change will impose any burden on
competition not necessary or appropriate in furtherance of the purposes of the Exchange Act since it
would apply equdly to dl deders.

5. Sdf-Regulatory Organization' s Statement on Comments Received on the Proposed Rule
Change by Members, Participants, or Others

The MSRB published notices for comment on draft amendments to Rule G-38 on April 5, 2004
(the“ April 2004 Notice”)™ and September 29, 2004 (the “ September 2004 Notice”).** The April

10 See MSRB Notice 2004-11 (April 5, 2004).

1 See MSRB Notice 2004-32 (September 29, 2004), as modified by MSRB Notice 2004-33
(October 12, 2004).
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2004 Notice sought comments on draft amendments limiting payments by a dedler for the solicitation of
municipa securities business on its behdf solely to its associated persons (the “origind draft
amendments’). The MSRB received comments from 28 commentators.*?

12

L etters from Sam Conner, Senior Vice President and Manager of Public Finance, J.J.B.
Hilliard, W.L. Lyons, Inc. (*J33B Hilliard”), to Kit Taylor, Executive Director, MSRB, dated
April 14, 2004; Jerry L. Chapman (“Mr. Chapman”), to Ernesto A. Lanza, Senior Associate
Genera Counsdl, MSRB, dated April 22, 2004; Joe Jally, Jr., Joe Jolly & Co., Inc. (“Joe
Jolly™), to William J. Jeter, Jr., Chairman, MSRB, dated April 26, 2004; Peter J. Hill,
Managing Director, Public Finance Department, JP Morgan (“JP Morgan”), to Mr. Taylor
dated April 26, 2004; R. Steven Crowley, President, Nevis Securities, LLC (“Nevis’), to Mr.
Lanzadated April 29, 2004; Dennis G. Ciocca, Senior Managing Director, Sutter Securities
Incorporated (“ Sutter”) to Mr. Taylor, dated May 17, 2004; Maud Daudon, Managing
Director, Investment Banking, and John Rose, President & CEO, Sesttle-Northwest Securities
Corporation (“ Seettle-Northwest”) to Mr. Taylor, dated May 19, 2004; Gordon Reis 11,
Managing Principal, Seasongood & Mayer, LLC (“Seasongood”) to Mr. Taylor, dated May
20, 2004; Hill A. Feinberg, Chairman & Chief Executive Officer, First Southwest Company
(“First Southwest”) to Mr. Lanza, dated May 26, 2004; James C. Cervantes, Managing
Director & Head of the Public and Non-Profit Finance Group, and Scott C. Sollers, Managing
Director, Stone & Youngberg (“S&Y”) to Mr. Lanza, dated June 2, 2004; Bruce Moland,
Vice Presdent & Assigtant Generad Counsdl, Wells Fargo & Company (“Wells Fargo”), to Mr.
Lanza dated June 2, 2004; Amelia A.J. Bond, Director of Public Finance, A.G. Edwards &
Sons, Inc. (“AG Edwards’), to Mr. Lanza dated June 3, 2004; Pfilip G. Hunt, Jr., President,
Gardnyr Michael Capitd, Inc. (“Gardnyr Michadl”), to Mr. Taylor dated June 3, 2004; G.
Douglas Edwards, President & CEO, Morgan Keegan & Company, Inc. (“Morgan Keegan”),
to Mr. Lanza dated June 3, 2004; Thomas E. Lanctot, Principa and Head of the Public and
Non-Profit Finance Group, William Blair & Company (“William Blair”), to Mr. Lanza dated
June 3, 2004; Sarah A. Miller, Generd Counsd, ABA Securities Association (“ABA”), to Mr.
Lanza dated June 4, 2004; Daniel L. Keating, Senior Managing Director, Bear Stearns & Co.,
Inc. (*Bear Stearns’), to Mr. Lanza dated June 4, 2004; Lynette Kelly Hotchkiss, Senior Vice
President and Associate Generd Counsel, Bond Market Association (“BMA”), to Mr. Lanza
dated June 4, 2004; Martin Cabrera, Jr., Presdent, Cabrera Capital Markets, Inc.
(“Cabrerd’), to Mr. Lanza dated June 4, 2004; Robyn A. Huffman, Vice President and
Associate General Counsdl, Goldman Sachs & Co. (*Goldman”), to Mr. Lanza dated June 4,
2004; Samud C. Doyle, Executive Vice President, Kirkpatrick, Pettis, Smith, Polian Inc.
(“Kirkpatrick™), to Mr. Jester dated June 4, 2004; Mike Dunn, Merchant Capital LLC
(“Merchant™), to the MSRB dated June 4, 2004; John J. Lawlor, Managing Director, Municipa
Markets, Merrill Lynch (“Merrill™), to Mr. Lanza dated June 4, 2004; Andrew Garvey,
Managing Director, Morgan Stanley & Co. Incorporated (“Morgan Stanley”), to Mr. Lanza
(continued . . )
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The September 2004 Notice sought comments on revised draft amendments to Rule G-38 (the

“revised draft amendments’) prohibiting a deder from making payments for the solicitation of municipd
securities business on its behaf to any person who is not an associated person of the deder. The
revised draft amendments would have imposed additiona obligations on dealers with respect to any
solicitor who is not a partner, director, officer or employee. These obligations would have included the
entering into of a contractua agreement, the subjecting of such solicitorsto MSRB rules (including but
not limited to Rule G-37) with respect to their solicitation activities, and the disclosure of arrangements
reating to such solicitors. The MSRB received comments from 19 commentators.™

The comments received on the April and September 2004 Notices are discussed below.

(. . . continued)

13

dated June 4, 2004; Bernard Bed, Chief Executive Officer, M.R. Bed & Company (“MR
Bedl”), to Mr. Lanza dated June 4, 2004; James S. Kdller, Chief Regulatory Counsdl, PNC
Capitd Markets, Inc. (“PNC”), to Mr. Lanza dated June 4, 2004; Terry L. Atkinson,
Managing Director & Director, Municipa Securities Group, UBS Financid ServicesInc., to
Mr. Lanza dated June 4, 2004 (“UBS’); and Frank Y. Chin, Managing Director, Public
Finance Department, Municipa Securities Divison, Citigroup Globa Markets, Inc.
(“Citigroup”), to Mr. Lanza dated June 7, 2004.

Lettersfrom Mr. Ciocca (“Mr. Ciocca’) to Mr. Lanza dated December 8, 2004; Mr. Hunt,
Gardnyr Michael, to Mr. Taylor dated December 10, 2004; Ms. Daudon and Mr. Rose,
Seettle-Northwest, to Mr. Lanza dated December 13, 2004; Mr. Feinberg, First Southwest, to
Mr. Lanza dated December 14, 2004; Mr. Moland, Wells Fargo, to Mr. Lanza dated
December 15, 2004; Robert A. Estrada, Chairman & CEO, Estrada Hinojosa & Company,
Inc. (“Estrada’), to Mr. Lanza dated December 15, 2004; Ms. Hotchkiss, BMA, to Mr. Lanza
dated December 15, 2004; Ms. Huffman, Goldman, to Mr. Lanza dated December 15, 2004,
Mr. Garvey, Morgan Stanley, to Mr. Lanza dated December 15, 2004; Mr. Atkinson, UBS, to
Mr. Lanza dated December 15, 2004; Glenn Green, Vice President — Municipd Compliance,
Wachovia Securities (“Wachovia’), to Mr. Lanza dated December 15, 2004; Mr. Lanctot,
William Blair, to Mr. Lanza dated December 15 and December 16, 2004; Ronald J. Dieckman,
Senior Vice Presdent & Director, Municipa Bond Department, JJB Hilliard, to Mr. Lanza;
Lawrence C. Holtz, President, Fixed Income Group, RBC Dain Rauscher (“Dain Rauscher”),
to Mr. Lanza; Ms. Miller, ABA, to Mr. Lanza dated December 17, 2004; Mr. Doyle,
Kirkpatrick, to Mr. Taylor dated December 17, 2004; Mr. Kesating, Bear Stearns, to Mr.
Lanza dated December 20, 2004; Mr. Lawlor, Merrill, to Mr. Lanza dated January 20, 2005;
and the Honorable Rick Santorum, United States Senate (“ Sen. Santorum”), to Mr. Lanza
dated February 16, 2005.
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Need for Regulatory Action on Solicitation of Municipal Securities Business

Comments Received. Many commentators believe that consultants are beneficia and dlow
deders, epecidly smaler regiond deders, to maximize their limited resources and compete with larger
national dedlers™® Some of these commentators express concern that the amendments would negatively
impact such deders, with the BMA sating that the proposal may practicaly eiminate an entire segment
of the municipd securitiesindustry. The BMA and Sen. Santorum state that the use of consultants
increases competition and provides issuers with greater choice, thereby resulting in “ better service at
lower rates” In addition, they argue that consultants that have aloca presence *have unique
knowledge regarding the local issuer’ s needs and requirements,” thereby improving the effectiveness of
the dedler a sarvicing the issuer. Merrill Lynch notes that “the municipa marketplace is uniquely
fragmented, covering myriad issuersin diverse locations.” It argues that consultants are necessary to
providing quality service to such adiverse market. UBS States that disclosure of consultant practicesis
better than a prohibition on using consultants.

Other commentators believe that there is a Sgnificant problem with the use of consultantsthat is
appropriately addressed by requiring that solicitation activity be undertaken only by persons subject to
MSRB rules. JP Morgan agrees “that diminating the use of consultants who are not associated
personswill advance the ... standards of fair practice and professionalism embodied in the Board's
rules and in the rules and regulations that govern al activities of brokers, deders and municipa securities
dedlers and their associated persons.” It viewsthe origina draft amendments as “a sensible regulatory
response to the increasing and evolving use of third parties to solicit municipa securities business”
Seettle-Northwest states that “ removing the opportunity for improper conduct by consultants would
result overdl in an improved environment for issuance of municipa securities” Wells Fargo bdieves
that the origina draft amendments have “the benefit of removing the ability of adeder to indirectly evade
the ‘pay to play’ prohibitions ... through the use of consultants.”

The BMA contends that the amendments are not warranted, stating that the MSRB relies on
possible abusive practices and speculative risks that have not been shown to exist. It questions whether
there has been a significant increase in contributions by consultants and further states that, “regardless of

14 See comments of Bear Stearns, BMA, Cabrera, Citigroup, Gardnyr Michael, Goldman Sachs,
JIB Hilliard, Merrill Lynch, Morgan Stanley, MR Bedl, Nevis, PNC, Sen. Santorum, Suiter,
UBS and William Blair.

s See comments of ABA, Mr. Chapman, Mr. Ciocca, Joe Jolly, JP Morgan, Kirkpatrick,
Morgan Keegan, Seasongood, Seettle-Northwest and Wells Fargo.
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the leved of the contributions being made, there is no indication whatsoever that Consultant contributions
are being usad to influence decisons regarding municipa securities business” The BMA dates that
coupling Rule G-37(d), on indirect violations, with the exigting disclosure requirements of Rule G-38
provides an effective means for addressing the MSRB’ s concerns.

With regard to compensation, the BMA argues that the increase in payments to consultants
“does not in any way indicate or imply that Consultants are engaging in pay-to-play or that thereis
added pressure on Consultants to engage in aggressive or abusive practices. Rather, the recent increase
in compensation appears to be attributable to the sgnificant increase in the volume and size of municipd
securitiesdedls” On the other hand, AG Edwards, Citigroup, Goldman, Merrill and William Blair state
that they would support a prohibition on contingent compensation arrangements or “success’ fees paid
to consultants. However, S& Y opposes the imposition of restrictions on the type and amount of
compensation paid to consultants.

M SRB Response. After acareful and thorough review of industry comments on the April and
September 2004 Notices, the MSRB has concluded that regulatory action in this areais warranted,
based on the concerns previoudy expressed by the MSRB in such notices and continuing revelations of
questionable activities involving issuer personnd, dedlers, other financia services organizations, and
third-party intermediaries. Such activities have the potentia to severdly undermine public confidencein
the municipa securities market. The existing consultant disclosure requirements under current Rule G-
38 have asssted the MSRB in determining that action is necessary in this area but cannot serve asa
substitute for such action. The MSRB believes that the proposed rule change represents a meaningful
step toward further ensuring the continued integrity of the municipa securities market. The MSRB adso
believes that the benefits to the municipa securities market resulting from the proposed rule change
outweigh the benefits that would accrue to permitting consultants to continue soliciting municipd
securities business on behalf of dedlers. Furthermore, the M SRB received comments both in favor of
and in oppogtion to the origind draft amendments from large nationd firms and smal or regiond firms.
Taken as awhole, the comments do not provide persuasive evidence that the proposed rule change
would have a digparate effect on different types of deders.
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Other Unregulated Municipal Securities Industry Participants

Comments Received. Many commentators are concerned that, although the problems
associated with pay-to-play in the municipa securitiesindustry are not limited to dedlers, only dedlers
are subject to regulation in thisarea™® First Southwest and Kirkpatrick observe that any problem that
may exist requires a broader response than restrictions applicable only to deders. Severa
commentators aso believe that current MSRB rules may permit dedlers with affiliated banks to use
these banks to circumvent MSRB rules” They urge the MSRB to coordinate efforts with the
Commission, NASD and othersto apply pay-to-play limitsto financid advisors, derivatives advisors,
bond lawyers and other market participants.

M SRB Response. The MSRB recognizes that other participants in the municipa securities
industry face the same types of challenges as does the dedler community. Given the limited jurisdictiond
reach of MSRB rules, however, amore complete response to concernsin this area requires voluntary
action on the part of the unregulated partiesin the municipa securities market. The MSRB strongly
encourages other industry participants — including but not limited to financid advisers, lavyers and swap
participants — to take affirmative steps to ensure the integrity of their portion of the marketplace and
toward severing the connection of political contributions and other payments that benefit public officids
and their surrogates from the awarding of contracts reating to the municipa securities, derivetive
products and other financial activities of issuers. The MSRB observes that the failure of such other
parties to take meaningful steps to deter potentia conflicts of interests and other possibly abusive
practices may merit further consderation by the Commission or Congress.

Effect of Becoming an Associated Person

Comments Received. Many commentators note that the associated person concept used in
the draft amendments triggers requirements under the Exchange Act and rules of other sdlf-reguleatory
organizations, and can aso raise state tax and |abor law issues™® They argue that these non-MSRB
requirements may be practicaly impossible to apply to many solicitors. Severa commentators aso
date that there is no guidance as to how solicitors serving multiple dedlers are to be supervised.

M SRB Response. The MSRB recognizes the concerns over the associated person concept.

16 See comments of Mr. Chapman, First Southwest, Kirkpatrick, Merrill and Morgan Keegan.
o See comments of Goldman, Merchant, Morgan Stanley and William Blair.

18 See comments of BMA, Gardnyr Michael, Goldman, Morgan Stanley, PNC, UBS and William
Blair.
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The MSRB’sintent in using the associated person concept in the draft amendments was to ensure that
outside solicitors were fully subject to MSRB rules and did not extend to making other lega
requirements applicable to such solicitors. The MSRB has therefore abandoned the associated person
concept in the proposed rule change. The MSRB bdlieves that, as formulated, the proposed rule
change does not raise the concerns expressed by these commentators.

Apply Only G-37 to Consultants
Comments Received. Many commentators suggest that the applicability of MSRB rulesto

solicitors be limited to Rule G-37 itsdlf, or that the MSRB draft new provisions having varying degrees
of smilarity to those of Rule G-37.%°

M SRB Response. The MSRB disagreesthat only Rule G-37, and not the other rules of the
MSRB, should gpply to the activities of solicitors. As noted above, one of the principa purposes of this
proposa was to make the process of soliciting municipa securities business subject to the standards of
fair practice and professionalism that apply to the other municipa securities activities of deders.
Imposition soldy of Rule G-37 would fal short of this objective.

Suggested Alternative

Comments Received. The BMA suggeststhet, as an dternative means of subjecting
consultants to fair practice and professondism standards, the MSRB require that such standards be
embodied in adeder’ s agreement with its consultant. It suggests that the consultant agreement include
provisons that would impose by contract the requirements of certain MSRB rules, such as Rules G-17,
G-20 and G-37, aswdll as assurances of compliance with state and locd ethics, conflicts of interest,
and lobbying disclosures laws. The aternative proposal would, however, limit the gpplication of Rule
G- 37 s0 asto impose prohibitions on certain contributions by consultants, rather than imposing aban on
municipal securities business on the deder as aresult of such contributions. In addition, falure by
consultants to comply with their contractua obligations would result in termination of such contracts and
aprohibition on dealers engaging consultants who have previoudy violated their consultant contracts.
Deders would not be subject to rule violations as a result of a consultant’ s violation of its contractua
obligation. Bear Stearns, Dain Rauscher, Goldman, JB Hilliard, Merrill, Morgan Stanley, UBS, and
William Blair support this approach, particularly with respect to the more limited application of Rule G-
37 to contributions made by consultants.

B See comments of AG Edwards, BMA, Gardnyr Michadl, Goldman, Merrill, Morgan Stanley,
&Y and William Blair.
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M SRB Response. Although the suggested contractua aternative to the revised draft
amendments might provide some incrementa improvement in the regulation of solicitation of municipa
securities business over the exigting rule, the MSRB believes that its concerns dictate that the MSRB
take sgnificantly more decisive action that ensures that dedlers are fully responsible for solicitation
activities undertaken for their benefit.

Definition of Solicitation

Comments Received. The BMA dates that the term solicitation should be limited to “activity
amed a an issuer” out of concern that any communication with athird party regarding a municipa
securities issue could potentidly become a solicitation of anissuer if the third party passes such
communication on to theissuer. Many commentators are concerned with specific scenarios where they
believe that certain types of communications should not be considered solicitetions, particularly where
communications are directed at conduit borrowers or where smal payments are made in exchange for a
communications.

M SRB Response. The MSRB considered the comments related to the definition of
solicitation included in the April 2004 Notice and provided more specific guidance with respect to this
definition in the September 2004 Notice. Although such guidance in the September 2004 Notice
represents the MSRB'’ s current view regarding this definition, comments received on this topic have
been taken under advisement for further consideration by the MSRB.

Congtitutionality of Proposal

Comments Received. The BMA dates that the draft amendments would violate the First
Amendment of the U.S. Congtitution by requiring consultants to become municipd finance professonds
(“MFPS’) under Rule G-37. The BMA argues that the U.S. Supreme Court has equated political
contributions with protected speech, and any restriction on speech must be narrowly tailored to advance
acompelling governmenta interest. It further asserts that, assuming for the sake of argument that pay-
to-play problems exist relating to consultants, the draft amendments’ redtrictions “far exceed what
would be necessary to address that problem.”

M SRB Response. In upholding the congiitutiondity of Rule G-37in Blount vs. SEC, the
courts recognized thet, &t its core, the rule was intended to sever the connection between the making of
politica contributions and the awarding of municipa securities busness. The rule as then written (and as
found constitutiona) applied to various categories of persons associated with dedlersin addition to

2 Blountv. SEC, 61 F. 3d 938 (D.C. Cir. 1995), cert. denied, 116 S. Ct. 1351 (1996).
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those who solicit municipa securities business. For example, the rule covers those persons who
underwrite or trade municipa securities or who supervise such activities. Given that the act of soliciting
municipal securities business more closely touches on the core purpose of Rule G-37 than do some of
the other municipa securities activities that are undertaken by persons dready trested as MFPs and
therefore demondtrates a particularly close nexus between the actions the M SRB seeks to regulate and
the purpose of its rulemaking, the MSRB continues to firmly believe that the argument thet it is
uncondtitutiond to require a person who solicits municipa securities business on behdf of adeder to be
treated as an MFP subject to Rule G-37 has no merit. The current formulation of the proposed rule
change, which effectively prohibits paid outside consultants rather than requiring that such consultants
become MFPs subject to Rule G-37, further negates this argument.

Effective Date
Comments Received. Severa commentators express concern about existing contractua

obligationsiif the draft amendments were to be adopted and urge the MSRB to make the effective date
apply prospectively so as not to disrupt or dismantle existing contracts.®

M SRB Response. The proposed rule change prohibits deders from making any payments for
solicitation activities undertaken by non-affiliated persons after the date of Commission approval of the
amendments. The provisons of the proposed rule change permitting certain trangitiona payments for
solicitation activities undertaken by consultants prior to the gpprova of the amendments should address
the commentators concerns.

6. Extenson of Time Period for Commission Action

The MSRB declines to consent to an extension of the time period specified in Section 19(b)(2)
of the Exchange Act.

7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Acceerated Effectiveness
Pursuant to Section 19(b)(2)

Not applicable.

2 See comments of BMA, Sesttle-Northwest, Sutter and UBS.
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Proposed Rule Change Based on Rules of Another Sdf-Regulatory Organization or of the
Commisson

Not applicable.
Exhibits

1. Federal Register Natice.

2. MSRB Notice 2004-11 (April 5, 2004), MSRB Notice 2004-32 (September 29,
2004) and MSRB Notice 2004-33 (October 12, 2004) and comment |etters.

3. New Form G-38t and Amended Forms G-37 and G-37x.
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EXHIBIT 1

SECURITIESAND EXCHANGE COMMISSI ON
(RELEASE NO. 34- ; File No. SR-MSRB-2005-04)
SELF-REGULATORY ORGANIZATIONS

Proposed Rule Change by the Municipa Securities Rulemaking Board Relating to Solicitation of
Municipa Securities Busness Under MSRB Rule G-38

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934, 15 U.S.C.
789(b)(1) (the “Exchange Act”), notice is hereby given that on March 17, 2005, the Municipa
Securities Rulemaking Board (the “MSRB”) filed with the Securities and Exchange Commission
(the “Commission”) a proposed rule change (File No. SR-M SRB-2005-04) (the “proposed
rule change’) as described in Itemsl, 11, and 111 below, which Items have been prepared by the
MSRB. The Commission is publishing this notice to solicit comments on the proposed rule
change from interested persons.

l. SELF-REGULATORY ORGANIZATION'S STATEMENT OF THE TERMS OF
SUBSTANCE OF THE PROPOSED RULE CHANGE

The MSRB has filed with the Commission a proposed rule change deleting existing Rule
G- 38, on consultants, and replacing it with new Rule G-38, on solicitation of municipa securities
business. In addition, the proposed rule change would make related amendments to Rule G-37,
on poalitica contributions and prohibitions on municipa securities business, Rule G-8, on
recordkeeping, Form G-37/G-38 and Form G-37x, as well as add new Form G-38t. The text

of the proposed rule change is set forth below. Proposed amended Form G-37, amended
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Form G-37x and new Form G-38t are available at www.msrb.org. Additions are underlined;
deletions are bracketed.

Rule G-38. Solicitation of Municipal Securities Business[Consultants]

(a) Prohibited Payments. Subject to section (c) of thisrule, no broker, dealer or municipal

securities dealer may provide or agreeto provide, directly or indirectly, payment to any person

who is not an affiliated person of the broker, deder or municipa securities deder for a

solicitation of municipa securities business on behaf of such broker, deder or municipa

Securities dedler.

(b) Definitions. For purposes of this rule, the following terms shdl have the following meanings:

(i) Theterm “solicitation” means adirect or indirect communiceation by any person with

an issuer for the purpose of obtaining or retaining municipa securities business.

(i) Theterm “ affiliated person of the broker, deder or municipa securities deder™

means any person who is a partner, director, officer or employee of the broker, dealer or

municipa securities dealer (or, in the case of abank deder, any person occupying asimilar

datus or paforming Smilar functions for the bank dedler) or of an affiliated company of the

broker, deder or municipa securities deder.

(iii) The term “&ffiliated company of the broker, dealer or municipa securities deder”

means any entity directly or indirectly controlling, controlled by, or under common control with

the broker, dedler or municipa securities deder whose activities with respect to the broker,

dedler or municipa securities deder or with respect to any other affiliated company of the
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broker, deder or municipa securities dealer are not limited soldly to the solicitation of municipa

securities business.

(iv) Theterms“issuer,” “municipa securities busness’ and “payment” shdl havethe

meanings s forth in Rule G-37(q).

() Trandtiond Payments.

(i) A broker, deder or municipal securities dealer may make payments to a person

other than an affiliated person of the broker, dedler or municipa securities dealer for a

licitation of municipa securities business on behaf of such broker, deder or municipa

securities deder if such payment is made with respect solely to solicitation activities undertaken

by such person on or prior to the effective date of this rule pursuant to a Consultant Agreement

under former Rule G-38, but only if:

(A) the broker, dedler or municipa securities dedler had been sdlected by the

issuer on or prior to the effective date of this rule to engage in such municipa securities

business,

(B) such person has not solicited municipa securities business from any issuer

on behdf of the broker, dealer or municipa securities deder at any time after the

effective date of thisrule, and

(C) the broker, dedler or municipal securities dealer sends to the Board, by the

last day of the month following the end of each calendar quarter during which payments

to such person are made or remain pending, Form G-38t, setting forth, in the prescribed
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format, the information required to be disclosed to the Board pursuant to section (€) of

former Rule G-38. The broker, dedler or municipa securities deder shal send two

copies of Form G-38t to the Board by certified or registered mail, or some other

equaly prompt means that provides arecord of sending. The Board shall make public

acopy of each Form G-38t received from any broker, dealer or municipa securities

dedler.

(ii) For purposss of this section (©), the term “ effective date of this rule’ means

[INSERT DATE OF COMMISSION APPROVAL OF PROPOSED RULE CHANGE] and

theterm “former Rule G-38" means Rule G-38 of the Board in effect on the day prior to the

effective date of thisrule.

[(a) Definitions.

(i) Theterm “ consultant” means any person used by a broker, deder or municipa
securities dedler to obtain or retain municipal securities business through direct or indirect
communication by such person with an issuer on behaf of such broker, deder or municipa
securities deder where the communication is undertaken by such person in exchange for, or
with the understanding of receiving, payment from the broker, dedler or municipa securities
dedler or any other person; provided, however, that the following persons shdl not be
consdered consultants for purposes of thisrule: (A) amunicipd finance professond of the
broker, dealer or municipa securities deder; and (B) any person whose sole basis of

compensation from the broker, deler or municipa securities deder isthe actud provison of
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legal, accounting or engineering advice, services or assstance in connection with the municipa
securities business that the broker, dedler or municipal securities dealer is seeking to obtain or
retain.
(i) Theterm “issuer” shdl have the same meaning asin rule G-37(g)(ii).
(iii) The term “municipd finance professond” shdl have the same meaning asin rule G-
37(9)(iv).
(iv) Theterm “municipa securities busness’ shdl have the same meaning asinrule G-
37(g)(vii).
(v) Theterm “payment” shdl have the same meaning asin ruleG-37(g)(viii).
(vi) The term “reportable politica contribution” means
(A) if the consultant has had direct or indirect communication with an issuer on
behdf of the broker, dedler or municipa securities deder to obtain or retain municipa
securities business for such broker, dedler or municipal securities deder, apolitica
contribution to an officid(s) of such issuer made by any contributor referred to in
paragraph (b)(i) during the period beginning six months prior to such communication
and ending Six months after such communication;
(B) the term does not include those palitical contributionsto officid(s) of an
issuer made by any individua referred to in subparagraph (b)(i)(A) or (B) of thisrule
who is entitled to vote for such officid if the contributions made by such individud, in

total, are not in excess of $250 to any officia of such issuer, per dection.
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(vii) The term “reportable politica party payment” means.

(A) if apaliticd party of agtate or politica subdivision operates within the
geographic area of an issuer with which the consultant has had direct or indirect
communication to obtain or retain municipa securities business on behdf of the broker,
deder or municipa securities deder, a payment to such party made by any contributor
referred to in paragraph (b)(i) during the period beginning sx months prior to such
communication and ending Six months after such communication;

(B) the term does not include those payments to politica parties of a ate or
political subdivision made by any individua referred to in subparagraph (b)(i)(A) or (B)
of thisrule who is entitled to vote in such state or politica subdivison if the payments
made by such individua, in tota, are not in excess of $250 per political party, per year.
(viii) Theterm "officid of such issuer™ or "officid of an issuer™ shdl have the same

meaning asin rule G-37(g)(vi).
(b) Written Agreement.

(i) Each broker, dedler or municipa securities dedler that uses a consultant shall
evidence the consulting arrangement by awriting setting forth, at aminimum, the name, business
address, role (including the state or geographic areain which the consultant is working on behaf
of the broker, dedler or municipa securities deder) and compensation arrangement of each such
consultant (“Consultant Agreement”). In addition, the Consultant Agreement shdl include a

statement that the consultant agrees to provide the broker, dedler or municipal securities degler



35 of 289

with aligt by contributor category, in writing, of any reportable political contributions and any
reportable politica party payments during each caendar quarter made by:

(A) the consultant;

(B) if the consultant is not an individud, any partner, director, officer or
employee of the consultant who communicates with an issuer to obtain municipd
securities business on behdf of the broker, dealer or municipa securities dedler; and

(C) any politica action committee controlled by the consultant or any partner,
director, officer or employee of the consultant who communicates with an issuer to
obtain municipa securities business on behdf of the broker, dedler or municipa
securities dedler.

(i) The Consultant Agreement shdl require that, if applicable, the consultant shal
provide to the broker, dedler or municipa securities dealer areport that no reportable political
contributions or reportable politica party payments were made during a calendar quarter.

(iii) The Consultant Agreement shal require that the consultant provide the reportable
political contributions and political party payments for each calendar quarter, or report that no
reportable political contributions or politica party payments were made for a particular caendar
quarter, to the broker, dealer or municipa securities dedler in sufficient time for the broker,
deder or municipa securities dedler to meset its reporting obligations under paragraph (€) of this

rule.
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(iv) The Consultant Agreement must be entered into before the consultant engagesin
any direct or indirect communication with an issuer on behdf of the broker, dedler or municipa
securities dedler.

(©) Information Concerning Political Contributions to Officia(s) of an Issuer and Paymentsto
State and Locd Political Parties made by Consultants.

(i) A broker, dedler or municipa securities deder isrequired to obtain information on its
consultant’ s reportable political contributions and reportable politica party payments beginning
with a consultant’ s firgt direct or indirect communication with an issuer on behaf of the broker,
dedler or municipa securities dealer to obtain or retain municipa securities business for such
broker, dealer or municipa securities deder. The broker, dedler or municipa securities dealer
shdl obtain from the consultant the information concerning each reportable political contribution
required to be recorded pursuart to rule G-8(a)(xviii)(F) and each reportable politica party
payment required to be recorded pursuant to rule G-8(a)(xviii)(G) or, if goplicable, areport
indicating that the consultant made no reportable political contributions and no reportable
politica party payments required to be recorded pursuant to rule G-8(a)(xviii)(H).

(i) The requirement to obtain the information referred to in paragraph (c)(i) of thisrule
shdl end upon the termination of the Consultant Agreement.

(iii) A broker, dedler or municipa securities deder will not violate this section if it failsto
receive from its consultant al required information on reportable politica contributions and

reportable politica party payments and thus fails to report such information to the Board if the
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broker, dealer or municipa securities dedler can demondrate that it used reasonable effortsin
attempting to obtain the necessary information. Reasonable efforts shdl include:

(A) agtatement in the Consultant Agreement that Board rules require disclosure
of consultant contributions to issuer officids and payments to state and locdl political
parties;

(B) the broker, dealer or municipal securities dealer sending quarterly reminders
to its consultants of the deadline for their submissions to the broker, dealer or municipa
securities dedler of the information concerning their reportable political contributions and
reportable political party payments;

(C) the broker, dedler or municipa securities deder including in the Consultant
Agreement provisions to the effect that:

(2) the Consultant Agreement will be terminated by the broker, dedler
or municipa securities deder if, for any cdendar quarter, the consultant failsto
provide the broker, dedler or municipa securities dealer with information about
its reportable political contributions or reportable politica party payments, or a
report noting that the consultant made no reportable politica contributions or no
reportable political party payments, and such failure continues up to the date to
be determined by the dedler, but no later than the date by which the broker,
deder or municipal securities dedler isrequired to send Form G-37/G-38 to the

Board with respect to the next succeeding calendar quarter, such termination to
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be effective upon the date the broker, dedler or municipal securities deder must
send its Form G-37/G- 38 to the Board (i.e., January 31, April 30, July 31 or
October 31); and
(2) no further payments, including payments owed for services
performed prior to the date of termination, shall be made to the consultant by or
on behdf of the broker, dedler or municipa securities deder as of the date of
such termination; and
(D) the broker, dedler or municipa securities deder enforcing the Consultant
Agreement provisions described in paragraph (c)(iii)(C) of thisrulein afull and timely
manner and indicating the reason for and date of the termination on its Form G-37/G-38
for the applicable quarter.
(d) Disclosureto Issuers. Each broker, dedler or municipa securities dealer shdl submit in
writing to each issuer with which the broker, deder or municipa securities deder is engaging or
is seeking to engage in municipa securities business, information on consulting arrangements
relating to such issuer, which information shdl include the name of the consultant pursuant to the
Consultant Agreement, business address, role (including the state or geographic areain which
the consultant isworking on behaf of the broker, dedler or municipa securities deder) and
compensation arrangement of any consultant used, directly or indirectly, by the broker, deder
or municipal securities dedler to attempt to obtain or retain municipa securities business with

each such issuer. Such information shal be submitted to the issuer ether:
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(i) prior to the selection of any broker, dealer or municipal securities deder in
connection with the particular municipa securities business being sought; or
(ii) & or prior to the consultant’ sfirgt direct or indirect communication with the
issuer for any municipa securities business. Each broker, dealer or municipa securities
deder shdl promptly advise theissuer, in writing, of any change in the information
disclosed, pursuant to this subsection (i), on each consulting arrangement relating to
such issuer. In addition, each broker, dedler or municipal securities dedler disclosing
information pursuant to this subsection (i) shal update such information by notifying
each issuer in writing within one year of the previous disclosure made to such issuer
concerning each consultant’ s name, company, role and compensation arrangement,
even where the information has not changed; provided, however, that this annua
requirement shal not apply where the broker, dedler or municipa securities deder has
ceased to use the consultant, directly or indirectly, to attempt to obtain or retain
municipa securities business with the particular issuer.
(e) Disclosure to Board. Each broker, dealer and municipa securities dedler shal send to the
Board, and the Board shal make public, reports of al consultants used by the broker, deder or
municipal securities dedler during each caendar quarter. Such reports must be sent to the
Board on Form G-37/G- 38 hy the last day of the month following the end of each calendar
quarter (these dates correspond to January 31, April 30, July 31, and October 31) in the

manner provided under Rule G-37. Such reports shal include, for each consultant, in the
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prescribed format, the consultant’ s name pursuant to the Consultant Agreement, business
address, role (including the state or geographic areain which the consultant is working on behaf
of the broker, dedler or municipa securities dedler), compensation arrangement, any municipa
securities business obtained or retained by the consultant with each such business listed
separady, and, if applicable, dollar amounts paid to the consultant connected with particular
municipa securities busness. Such reports shdl indicate the total dollar amount of payments
made to each consultant during the report period. In addition, such reports shdl include the
following information to the extent required to be obtained during such caendar quarter
pursuant to paragraph (c)(i) of thisrule:

® (A) the name and title (including any city/county/state or political subdivison) of

each officid of anissuer and politica party recelving reportable political contributions or

reportable political party payments, listed by state; and

(B) contribution or payment amounts made and the contributor category of the

persons and entities described in paragraphs (b)(i) of thisrule; or

(i) if gpplicable, astatement that the consultant reported that no reportable political
contributions or reportable political party payments were made; or

(i) if gpplicable, a satement that the consultant failed to provide any report of
information to the broker, dedler or municipa securities dealer concerning reportable politica

contributions or reportable politica party payments.
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Once a contribution or payment has been disclosed on areport, the broker, dealer or municipal

securities dedler should not continue to disclose that particular contribution or payment on

subsequent reports.]

* * *k % %

Rule G-37. Political Contributionsand Prohibitions on Municipal Securities Busness

(& No change.

(b) Ban on Municipa Securities Busness. No change.

(c) Prohibition on Soliciting and Coordinating Contributions. No change.

(d) Circumvention of Rule. No change.

(e) Required Disclosure to Board.

(1) Except as otherwise provided in paragraph (e)(ii), each broker, dedler or municipal
securities deder shdl, by the last day of the month following the end of each cendar quarter
(these dates correspond to January 31, April 30, July 31 and October 31) send to the Board
Form G-37[/G-38] tting forth, in the prescribed formet, the following information:

(A)-(B) No change.
(C) any information required to be included on Form G-37[/G-38] for such

cdendar quarter pursuant to paragraph (e)(iii);

[(D) any information required to be disclosed pursuant to section (€) of rule G-

38]]
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(D) [(E)] such other identifying information required by Form G-37[/G-38]; and
(E) [(F)] No change.
The Board shal make public a copy of each Form G-37[/G-38] received from any broker,
dedler or municipa securities dedler.
(iD[(A)] No broker, deder or municipal securities dedler shdl be required to send Form
G-37[/G-38] to the Board for any calendar quarter in which either:
(A) [(1)] such broker, dedler or municipa securities deder has no information
that is required to be reported pursuant to clauses (A) through (C) [(D)] of paragraph
(e)(i) for such caendar quarter; or
(B) [(2) subject to clause (B) of this paragraph (€)(ii),] such broker, deder or
municipa securities dedler has not engaged in municipa securities business, but only if
such broker, dedler or municipal securities dedler:

(1) [(a)] No change.

(2) [(b)] has sent to the Board completed Form G-37x setting forth, in
the prescribed format, () [(i)] a certification to the effect that such broker,
deder or municipa securities dedler did not engage in municipa securities
business during the eight consecutive caendar quarters immediately preceding
the date of such certification, (b) [(ii)] certain acknowledgements as are st forth
in said Form G-37x regarding the obligations of such broker, deder or

municipa securities deder in connection with Forms G-37[/G-38] and G-37x
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under this paragraph (e)(ii) and rule G-8(a)(xvi), and (c) [(iii)] such other

identifying information required by Form G-37x; provided that, if a broker,

dedler or municipa securities dedler has engaged in municipa securities busness

subsequent to the submission of Form G-37x to the Board, such broker, dealer
or municipa securities deder shal be required to submit anew Form G-37x to

the Board in order to again quaify for an exemption under this [sub]clause (B)

[(A)(2)]. The Board shal make public acopy of each Form G-37x received

from any broker, dedler or municipa securities dedler.

[(B) If for any caendar quarter abroker, dedler or municipa securities deder
has met the requirements of clause (A)(2) of this paragraph (€)(ii) but has information
that is required to be reported pursuant to clause (D) of paragraph (€)(i), then such
broker, dedler or municipa securities deder shall be required to send Form G-37/G-38
to the Board for such quarter setting forth only such information asis required to be
reported pursuant to clauses (D) and (E) of paragraph (e)(i).]

(iii) If abroker, deder or municipa securities dealer engagesin municipa securities
business during any calendar quarter after not having reported on Form G-37[/G-38] the
information described in clause (A) of paragraph (e)(i) for one or more contributions or
payments during the two-year period preceding such cdendar quarter solely as aresult of
cdause (B) [(A)(2)] of paragraph (€)(ii), such broker, dedler or municipa securities deder shall

include on Form G-37[/G-38] for such caendar quarter dl such information (including year and
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caendar quarter of such contributions or payments) not so reported during such two-year
period.
(iv) A broker, dedler or municipa securities deder that submits Form G-37[/G-38] or
Form G-37x to the Board shdll ether:
(A) No change.
(B) submit an eectronic version of such form to the Board in such format and
manner specified in the current Ingtructions for Forms G-37[/G-38] and [Form] G-37x.

(f) Voluntary Disclosure to Board. No change.

(9) Ddinitions.
(i)-(iit) No change.
(iv) Theterm “municipd finance professond” means.
(A) No change.

(B) any associated person (induding but not limited to any affiliated person of

the broker, deder or municipa securities deder, as defined in rule G-38) who solicits

municipa securities businesy, as defined in paragraph (vii)];
(C)-(E) No change.
Each person designated by the broker, dealer or municipa securitiesdeder asa
municipa finance professond pursuant to rule G-8(a)(xvi) is deemed to be amunicipa finance
professond. Each person designated a municipa finance professond shdl retain this

designation for one year after the lagt activity or position which gave rise to the designation.
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(v)-(viii) No change.

(ix) Except as used in section (€), the tarm “solicit” means the taking of any action that

would congtitute a solicitation as defined in rule G-38(b)(i).

(h) Operative Date. No change.

(1) Application for Exemption No change.

() No change.

* * %k % %

Rule G-8. Booksand Recordsto be Made by Brokers, Dealersand Municipal
SecuritiesDealers
(a) Description of Books and Records Required to be Made. Except as otherwise specificaly
indicated in this rule, every broker, deder and municipa securities deder shall make and keep
current the following books and records, to the extent applicable to the business of such broker,
dedler or municipa securities deder:
(i)-(xv) No change.
(xvi) Records Concerning Political Contributions and Prohibitions on Municipd
Securities Business Pursuant to Rule G-37. Records reflecting:
(A)-(G) No change.
(H) Brokers, dealers and municipa securities deders shal maintain copies of
the Forms G-37[/G-38] and G-37x sent to the Board dong with the certified or

registered mail receipt or other record of sending such formsto the Board.
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(N-(J) No change.

(K) No broker, dealer or municipa securities dedler shall be subject to the
requirements of this paragraph (a)(xvi) during any period that such broker, dedler or
municipa securities deder has qudified for and invoked the exemption sat forth in
cdause (B) [(A)(2)] of paragraph (e)(ii) of rule G-37; provided, however, that such
broker, dedler or municipa securities deder shal remain obligated to comply with
clause (H) of this paragraph (a)(xvi) during such period of exemption. At suchtimeasa
broker, dedler or municipa securities dedler that has been exempted by this clause (K)
from the requirements of this paragraph (a)(xvi) engages in any municipa securities
business, dl requirements of this paragraph (a)(xvi) covering the periods of time set
forth herein (beginning with the then current calendar year and the two preceding
caendar years) shal become applicable to such broker, deder or municipal securities
dedler.

(xvii) No change.
(xviii) Records Concerning Consultants Pursuant to Former Rule G-38. Each
broker, deder and municipa securities deder shadl maintain:

(A) No change.

(B) acopy of each Consultant Agreement referred to in former rule G-38(b);

(C)-(D) No change.

(E) aligting of issuers and arecord of disclosures made to such issuers,
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pursuant to former rule G-38(d), concerning each consultant used by the broker, dedler
or municipa securities dealer to obtain or retain municipa securities business with each
such issuer;

(F) records of each reportable palitical contribution (as defined in former rule
G-38(a)(vi)), which records shdl include:

(2)-(3) No change.

(G) records of each reportable political party payment (as defined in former rule

G-38(a)(vii)), which records shdl include:
(2)-(3) No change.

(H) records indicating, if applicable, that a consultant made no reportable
politica contributions (as defined in former rule G-38(a)(vi)) or no reportable political
party payments (as defined in former rule G-38(a)(vii));

() astatement, if gpplicable, that a consultant failed to provide any report of
information to the dedler concerning reportable political contributions or reportable
political party payments; [and)]

(J) the date of termination of any consultant arrangement[.]; and

(K) copies of the Forms G-38t sent to the Board along with the certified or

registered mail receipt or other record of sending such forms to the Board.

For purposss of this clause (xviii), the term “former rule G-38" shdl have the meaning

st forth in Rule G-38(c)(ii).
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(Xix)- (xxii) No change.
(b)-(g) No change.

. SELF-REGULATORY ORGANIZATION'S STATEMENT OF THE PURPOSE
OF, AND STATUTORY BASIS FOR, THE PROPOSED RULE CHANGE

Initsfiling with the Commission, the MSRB included statements concerning the purpose
of and basis for the proposed rule change and discussed any comments it received on the
proposed rule change. Thetext of these statements may be examined at the places specified in
Item IV below. The MSRB has prepared summaries, set forth in Sections A, B, and C below,
of the most Sgnificant aspects of such statements.

A. Sdf-Regulatory Organization's Statement of the Purpose of, and Statutory
Bassfor, the Proposed Rule Change

(8 The MSRB began its current rulemaking initiative on the solicitation on behalf of
brokers, dealers and municipal securities dedlers (“dedlers’) of municipal securities business' by

consultants’ early last year because of certain practices that could present challengesto

Municipa securities businessis defined in Rule G-37 as the purchase of aprimary
offering from the issuer on other than a competitive bid basis (e.g., negotiated
underwriting), the offer or sde of a primary offering on behdf of an issuer (e.g., private
placement or offering of municipa fund securities), and the provision of finencid
advisory, consultant or remarketing agent services to an issuer for a primary offering in
which the dedler was chosen on other than a competitive bid basis.

Current Rule G-38 defines consultant as any person used by a dedler to obtain or retain
municipa securities business through direct or indirect communication with an issuer on
behdf of the dedler where such communication is undertaken in exchange for payment
from the dedler or any other person.
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maintaining the integrity of the municipal securities market.®* These practicesinclude, among
other things, sgnificant increases in recent years in the number of consultants being used, the
amount these consultants are being paid and the leve of reported palitica giving by consultants.
The MSRB has been concerned that increasesin levels of compensation paid to consutants for
successfully obtaining municipa securities business may be mativating consultants, who currently
are not subject to the basic standards of fair practice and professionalism embodied in MSRB
rules, to use more aggressive or questionable tacticsin their contacts with issuers. In addition,
the MSRB has expressed concern over whether deders are uniformly making the required
disclosures to issuers and on Form G-37/G- 38, and whether they are undertaking the other
required duties imposed by Rule G-38, for dl persons who by their actions should be
considered consultants. The MSRB believes that it would be appropriate to gpply the basic
standards of fair practice and professionalism embodied in MSRB rulesto dl persons who
solicit municipa securities business on behdf of deders. The gpplication of such standards
would ensure that dl solicitations are undertaken in accordance with the ethica standards that
govern deder personndl.

Thus, the MSRB has determined to file the proposed rule change with the Commission.
Summary of Proposed Amendmentsto Rule G-38

Prohibited Payments. Exising Rule G-38, on consultants, isreplaced in its entirety by

3 See footnotes 10 and 11 infra and accompanying text.
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new Rule G-38, on solicitation of municipa securities busness. The new rule prohibits dedlers
from making any direct or indirect payment to any person who is not an affiliated person of the
deder for asolicitation of municipa securities business on behdf of the dedler.

Definitions of Affiliated Person and Affiliated Company. An afiliated person of a

deder is defined as any partner, director, officer or employee of the dedler or of an affiliated
company. An dfiliated company of adeder isan entity that controls, is controlled by or is
under common control with the dedler and whose activities are not limited solely to the
solicitation of municipa securitiesbusness. Thus, a deder affiliate whose activities consst only
of soliciting municipa securities business and that undertakes no other bona fide activitieswith
respect to the dealer or with respect to any other affiliated company of the dealer does not
qualify as an filiated company for purposes of new Rule G-38.*

Definition of Solicitation. Solicitation is defined as adirect or indirect communication

with an issuer for the purpose of obtaining or retaining municipa securities business.

Trangtional Paymentsand New Form G-38t. Notwithstanding the foregoing,

dedlers are permitted to make payments to non-affiliated persons for solicitations of municipd

This provison is not intended to exclude from the definition of affiliated company any
entity that is alegitimate member of adeder's corporate family, so long as such entity’s
sole bona fide purpose is not to solicit municipa securities business for the dedler or for
any of the dedler’s other affiliated companies. In the case of adeder organized asa
separatdy identifiable department or division of abank (“SID”) under Rule G-1, those
portions of the bank outside of the SID would be tregted as an affiliated company of the
dedler.



51 of 289

securities business if such payments are made with respect solely to solicitation activities
undertaken by such persons on or prior to the date of Commission approva of the
amendments. Such payments are permitted only if (A) the dedler had been sdected by the
issuer on or prior to the approva date of the proposed amendments to engage in such municipa
securities business;® (B) the consultant has not solicited municipal securities business from any
issuer on behalf of the deder a any time after the gpprova date; and (C) the dedler submitsto
the MSRB, by the last day of the month following the end of each caendar quarter during which
payments to the consultant are made or remain pending, new Form G-38t.° The dedler must
provide on Form G-38t the same types of disclosures currently required to be made with

respect to consultants under existing Rule G-38.” The MSRB will make public copies of l

> A dedler must be able to provide documentation from the issuer or other third party of
its selection on or prior to the Commission approva date for the amendments.

6 Sinceit is expected that Form G-38t will be used during only a short period of time, as
discussed below, the M SRB has e ected not to develop an el ectronic submission system
for such form. Thus, dealers submitting Forms G-38t to the MSRB must send two
copies of the form to the MSRB by certified or registered mail, or some other equaly
prompt means that provides a record of sending.

These disclosures include the name, business address and role of the consultant, the
compensation arrangement, any municipa securities business obtained or retained by
the consultant for which payment is made or is pending and dollar amounts paid to the
consultant in such quarter for each such item of business, the total dollar amount paid to
each consultant in such calendar quarter, and the reportable political contributions and
reportable political party payments of the consultant. Each item of municipa securities
business for which payment remains pending must be listed on the quarterly reports until
such quarter in which payment isfinaly made, at which time the amount paid must be
listed. If no further payments are to be made to a consultant, such consultant need not
(continued . . )
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Forms G-38t it recelves on its web site at www.msrb.org. The use of Form G-37/G-38 will be
discontinued on the date of Commission approva of the amendments. All information submitted
to the MSRB with respect to consultants on or after the date of Commission approva must be
submitted on Form G-38t rather than old Form G-37/G- 38, even if a payment required to be
reported to the MSRB has been made to the consultant prior to such date of gpproval.

The MSRB expects that deders will terminate their contractua obligations with and
remit fina payments to consultants promptly following approva of the amendments by the
Commission. The MSRB will ask the gpplicable enforcement agencies to review Forms G-38t
and the circumstances of continuing payments to consultants in order to ensure that such
payments are not being made in an attempt to circumvent the intent of the new rule provisons.
Summary of Proposed Amendmentsto Rule G-37 and Forms G-37/G-38 and G-37x

Rule G-37 isamended to (i) delete references and provisions relating to consultant
information provided under Rule G-38, (ii) reflect that those associated persons who solicit
municipa securities business and thereby are municipd finance professonas include affiliated
persons under Rule G-38, (iii) add a reference to the definition of solicitation under new Rule G-
38, (iv) reflect the renaming of Form G-37/G-38 as Form G-37, and (v) make section headings

congstent throughout the rule. Form G-37/G-38 is renamed as Form G-37, and Section |V

(. . . continued)
be listed on Form G-38t for subsequent quarters.
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and the consulltant attachment to the form are deleted.? In addition, Form G-37x is amended to
delete references to the reporting of consultant information.
Summary of Proposed Amendmentsto Rule G-8

Rule G-8, on recordkeeping, is amended to require dealers to retain copies of any
submitted Forms G-38t and records of their submission to the MSRB, aswdl| asto reflect the
historical nature of the records that dedlers must retain with respect to the deleted consultant
provisons of exising Rule G-38.

(b) The MSRB believes that the proposed rule change is consistent with Section
15B(b)(2)(C) of the Exchange Act, which provides that the MSRB’s rules shall:

be designed to prevent fraudulent and manipulative acts and practices, to

promote just and equitable principles of trade, to foster cooperation and

coordination with persons engaged in regulating, clearing, settling, processng

information with respect to, and facilitating transactions in municipal securities,

to remove impediments to and perfect the mechanism of afree and open market

in municipa securities, and, in generd, to protect investors and the public

interest.
The MSRB believes that the proposed rule change is congstent with the Exchange Act because

it will further investor protection and the public interest by ensuring that solicitations of municipd

securities business are undertaken in a manner congstent with standards of fair practice and

The form aso is amended to reflect the previous renaming of “executive officers’ as
“non-MFP executive officers’ under Rule G-37 and to rename the municipa securities
business category designation of “private placement” to “agency offering” to more
accurately reflect the nature of this category. The substance of Section 1V and the
consultant attachment deleted from the form have been included in new Form G-38t.
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professonaism, thereby helping to maintain public trust and confidence in the integrity of the
municipa securities market.

B. Sdf-Regulatory Organization' s Statement on Burden on Competition

The MSRB does not believe that the proposed rule change will impose any burden on
competition not necessary or appropriate in furtherance of the purposes of the Exchange Act

snce it would gpply equaly to dl deders.
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C. Sdf-Regulatory Organization's Statement on Comments on the Proposed Rule
Change Recelved from Members, Participants, or Others

The MSRB published notices for comment on draft amendments to Rule G-38 on April

5, 2004 (the “ April 2004 Notice”)® and September 29, 2004 (the “ September 2004

Notice’)."® The April 2004 Notice sought comments on draft amendments limiting payments by

adeder for the solicitation of municipal securities busness on its behdf soldy to its associated

persons (the “origind draft anendments’). The MSRB received comments from 28

commentators.™

10

11

See MSRB Notice 2004-11 (April 5, 2004).

See MSRB Notice 2004-32 (September 29, 2004), as modified by MSRB Notice
2004-33 (October 12, 2004).

Letters from Sam Conner, Senior Vice President and Maneger of Public Finance, J.JB.
Hilliard, W.L. Lyons, Inc. (“dIB Hilliard"), to Kit Taylor, Executive Director, MSRB,
dated April 14, 2004; Jerry L. Chapman (“Mr. Chapman”), to Ernesto A. Lanza,
Senior Associate General Counsdl, MSRB, dated April 22, 2004; Joe Jolly, Jr., Joe
Jolly & Co., Inc. (“Joe Jolly”), to William J. Jester, Jr., Chairman, MSRB, dated April
26, 2004, Peter J. Hill, Managing Director, Public Finance Department, JP Morgan
(“JP Morgan”), to Mr. Taylor dated April 26, 2004; R. Steven Crowley, President,
Nevis Securities, LLC (“Nevis’), to Mr. Lanza dated April 29, 2004; Dennis G.
Ciocca, Senior Managing Director, Sutter Securities Incorporated (“ Sutter”) to Mr.
Taylor, dated May 17, 2004; Maud Daudon, Managing Director, Investment Banking,
and John Rose, President & CEO, Sesttle-Northwest Securities Corporation (“ Sesttle-
Northwest”) to Mr. Taylor, dated May 19, 2004; Gordon Reis |11, Managing Principd,
Seasongood & Mayer, LLC (“Seasongood”) to Mr. Taylor, dated May 20, 2004; Hill
A. Feinberg, Chairman & Chief Executive Officer, First Southwest Company (“First
Southwest”) to Mr. Lanza, dated May 26, 2004; James C. Cervantes, Managing
Director & Head of the Public and Non+Profit Finance Group, and Scott C. Sallers,
Managing Director, Stone & Youngberg (*S&Y”) to Mr. Lanza, dated June 2, 2004;
Bruce Moland, Vice Presdent & Assstant Genera Counsdl, Wells Fargo & Company
(continued . . )
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The September 2004 Notice sought comments on revised draft amendmentsto Rule G-
38 (the “revised draft amendments’) prohibiting a deder from making payments for the
solicitation of municipa securities business on its behdf to any person who is not an associated
person of the dedler. The revised draft amendments would have imposed additiona obligations

on dedlers with respect to any solicitor who is not a partner, director, officer or employee.

(. . . continued)
(“WelsFargo”), to Mr. Lanzadated June 2, 2004; AmeiaA.J. Bond, Director of
Public Finance, A.G. Edwards & Sons, Inc. (“*AG Edwards’), to Mr. Lanza dated June
3, 2004; Ffilip G. Hunt, Jr., Presdent, Gardnyr Michael Capitd, Inc. (“Gardnyr
Michadl”), to Mr. Taylor dated June 3, 2004; G. Douglas Edwards, President & CEO,
Morgan Keegan & Company, Inc. (“Morgan Keegan”), to Mr. Lanza dated June 3,
2004; Thomas E. Lanctot, Principa and Head of the Public and Non-Profit Finance
Group, William Blair & Company (“William Blair”), to Mr. Lanza dated June 3, 2004;
Sarah A. Miller, Generd Counsdl, ABA Securities Associgtion (“ABA™), to Mr. Lanza
dated June 4, 2004; Danid L. Kesating, Senior Managing Director, Bear Stearns & Co.,
Inc. (“Bear Stearns’), to Mr. Lanza dated June 4, 2004; Lynette Kelly Hotchkiss,
Senior Vice Presdent and Associate General Counsel, Bond Market Association
(“BMA”), to Mr. Lanza dated June 4, 2004; Martin Cabrera, Jr., President, Cabrera
Capitd Markets, Inc. (“Cabrera’), to Mr. Lanza dated June 4, 2004; Robyn A.
Huffman, Vice Presdent and Associate General Counsdl, Goldman Sachs & Co.
(“Goldman”), to Mr. Lanza dated June 4, 2004; Samuel C. Doyle, Executive Vice
President, Kirkpatrick, Pettis, Smith, Polian Inc. (“Kirkpatrick”), to Mr. Jester dated
June 4, 2004; Mike Dunn, Merchant Capital LLC (“Merchant”), to the MSRB dated
June 4, 2004; John J. Lawlor, Managing Director, Municipa Markets, Merrill Lynch
(“Merrill”), to Mr. Lanza dated June 4, 2004; Andrew Garvey, Managing Director,
Morgan Stanley & Co. Incorporated (“Morgan Stanley”), to Mr. Lanza dated June 4,
2004; Bernard Bedl, Chief Executive Officer, M.R. Bed & Company (“MR Bed”), to
Mr. Lanza dated June 4, 2004; James S. Keller, Chief Regulatory Counsel, PNC
Capitd Markets, Inc. (“PNC”), to Mr. Lanza dated June 4, 2004; Terry L. Atkinson,
Managing Director & Director, Municipa Securities Group, UBS Financid Services
Inc., to Mr. Lanza dated June 4, 2004 (“UBS’); and Frank Y. Chin, Managing
Director, Public Finance Department, Municipa Securities Divison, Citigroup Globa
Markets, Inc. (“ Citigroup”), to Mr. Lanza dated June 7, 2004.
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These obligations would have indluded the entering into of a contractual agreement, the
subjecting of such solicitorsto MSRB rules (including but not limited to Rule G-37) with respect
to their solicitation activities, and the disclosure of arrangements relating to such solicitors. The
MSRB received comments from 19 commentators.*®

The comments received on the April and September 2004 Notices are discussed
below.
Need for Regulatory Action on Solicitation of Municipal Securities Business

Comments Received. Many commentators believe that consultants are beneficid and

dlow deders, expecialy smdler regiond deders, to maximize their limited resources and

12 L etters from Mr. Ciocca (“Mr. Cioccd’) to Mr. Lanza dated December 8, 2004; Mr.
Hunt, Gardnyr Michael, to Mr. Taylor dated December 10, 2004; Ms. Daudon and
Mr. Rose, Sesttle-Northwest, to Mr. Lanza dated December 13, 2004; Mr. Feinberg,
First Southwest, to Mr. Lanza dated December 14, 2004; Mr. Moland, Wells Fargo,
to Mr. Lanza dated December 15, 2004; Robert A. Estrada, Chairman & CEO,
Estrada Hinojosa & Company, Inc. (“Estrada’), to Mr. Lanza dated December 15,
2004; Ms. Hotchkiss, BMA, to Mr. Lanza dated December 15, 2004, Ms. Huffman,
Goldman, to Mr. Lanza dated December 15, 2004; Mr. Garvey, Morgan Stanley, to
Mr. Lanza dated December 15, 2004; Mr. Atkinson, UBS, to Mr. Lanza dated
December 15, 2004; Glenn Green, Vice President — Municipa Compliance, Wachovia
Securities (“Wachovid'), to Mr. Lanza dated December 15, 2004; Mr. Lanctot,
William Blair, to Mr. Lanza dated December 15 and December 16, 2004; Rondd J.
Dieckman, Senior Vice President & Director, Municipa Bond Department, 1B
Hilliard, to Mr. Lanza; Lawrence C. Holtz, President, Fixed Income Group, RBC Dain
Rauscher (“Dain Rauscher”), to Mr. Lanza; Ms. Miller, ABA, to Mr. Lanza dated
December 17, 2004; Mr. Doyle, Kirkpatrick, to Mr. Taylor dated December 17,
2004; Mr. Kegting, Bear Stearns, to Mr. Lanza dated December 20, 2004; Mr.
Lawlor, Merrill, to Mr. Lanza dated January 20, 2005; and the Honorable Rick
Santorum, United States Senate (“ Sen. Santorum”), to Mr. Lanza dated February 16,
2005.
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compete with larger nationa deders™® Some of these commentators express concern thet the
amendments would negatively impact such dedlers, with the BMA stating that the proposal may
practicdly eiminate an entire segment of the municipa securitiesindustry. The BMA and Sen.
Santorum state that the use of consultants increases competition and providesissuers with
greater choice, thereby resulting in “better service at lower rates.” In addition, they argue that
consultants that have aloca presence * have unique knowledge regarding the local issuer’s
needs and requirements,” thereby improving the effectiveness of the dedler a servicing the
issuer. Merrill Lynch notes that “the municipa marketplace is uniquely fragmented, covering
myriad issuersin diverse locations.” It argues that consultants are necessary to providing quality
sarvice to such adiverse market. UBS Sates that disclosure of consultant practicesis better
than a prohibition on using consultants.

Other commentators believe that there is a significant problem with the use of
consultants that is appropriately addressed by requiring that solicitation activity be undertaken
only by persons subject to MSRB rules* JP Morgan agrees “that diminating the use of
consultants who are not associated persons will advance the ... standards of fair practice and

professondism embodied in the Board' s rules and in the rules and regulations that govern dl

13 See comments of Bear Stearns, BMA, Cabrera, Citigroup, Gardnyr Michad, Goldman
Sachs, JB Hilliard, Merrill Lynch, Morgan Stanley, MR Bedl, Nevis, PNC, Sen.
Santorum, Sutter, UBS and William Blair.

14 See comments of ABA, Mr. Chapman, Mr. Ciocca, Joe Jolly, JP Morgan, Kirkpatrick,
Morgan Keegan, Seasongood, Seettle-Northwest and Wells Fargo.
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activities of brokers, dedlers and municipa securities dedlers and their associated persons.” It
viewsthe origind draft amendments as “a sensible regulatory response to the increasing and
evolving use of third parties to solicit municipa securities business.” Sesttle-Northwest states
that “removing the opportunity for improper conduct by consultants would result overdl inan
improved environment for issuance of municipa securities” Wells Fargo bdieves that the
origind draft amendments have “the benefit of removing the ability of adeder to indirectly evade
the ‘pay to play’ prohibitions ... through the use of consultants.”

The BMA contends that the amendments are not warranted, stating that the MSRB
relies on possible abusive practices and speculative risks that have not been shown to exist. It
questions whether there has been a sgnificant increase in contributions by consultants and
further sates that, “regardless of the leve of the contributions being made, thereis no indication
whatsoever that Consultant contributions are being used to influence decisions regarding
municipa securities busness” The BMA dates that coupling Rule G-37(d), on indirect
violaions, with the exigting disclosure requirements of Rule G-38 provides an effective means
for addressing the MSRB’ s concerns.

With regard to compensation, the BMA argues that the increase in payments to
consultants “ does not in any way indicate or imply that Consultants are engaging in pay-to-play
or that there is added pressure on Consultants to engage in aggressive or abusive practices.
Rather, the recent increase in compensation gppears to be attributable to the significant increase

in the volume and size of municipa securitiesdeals” On the other hand, AG Edwards,



60 of 289

Citigroup, Goldman, Merrill and William Blar state that they would support a prohibition on
contingent compensation arrangements or “ success’ fees paid to consultants. However, S& Y
opposes the imposition of regtrictions on the type and amount of compensation paid to
consultants.

M SRB Response. After acareful and thorough review of industry comments on the

April and September 2004 Notices, the MSRB has concluded that regulatory action in this area
is warranted, based on the concerns previoudy expressed by the MSRB in such notices and
continuing revelations of questionable activities involving issuer personnd, deders, other financid
services organizations, and third-party intermediaries. Such activities have the potentid to
severely undermine public confidence in the municipa securities market. The existing consultant
disclosure requirements under current Rule G-38 have asssted the MSRB in determining that
action is necessary in this area but cannot serve as a subgtitute for such action. The MSRB
believes that the proposed rule change represents a meaningful step toward further ensuring the
continued integrity of the municipa securities market. The MSRB ds0 believes that the benefits
to the municipa securities market resulting from the proposed rule change outweigh the benefits
that would accrue to permitting consultants to continue soliciting municipa securities business on
behalf of deders. Furthermore, the MSRB received comments both in favor of and in
opposition to the origina draft amendments from large nationd firms and smdl or regiond firms.
Taken as awhole, the comments do not provide persuasive evidence that the proposed rule

change would have a disparate effect on different types of deders.
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Other Unregulated Municipal Securities Industry Participants

Comments Received. Many commentators are concerned that, athough the

problems associated with pay-to-play in the municipa securities industry are not limited to
dedlers, only dedlers are subject to regulation in thisarea™ First Southwest and Kirkpatrick
observe that any problem that may exist requires a broader response than restrictions gpplicable
only to dedlers. Severd commentators aso bdieve that current MSRB rules may permit
dedlers with affiliated banks to use these banks to circumvent MSRB rules™® They urge the
MSRB to coordinate efforts with the Commission, NASD and othersto apply pay-to-play
limits to financid advisors, derivatives advisors, bond lawyers and other market participants.

M SRB Response. The MSRB recognizes that other participantsin the municipa

securities industry face the same types of chalenges as does the dedler community. Given the
limited jurisdictiona reach of MSRB rules, however, amore complete response to concernsin
this area requires voluntary action on the part of the unregulated parties in the municipa
securities market. The MSRB strongly encourages other industry participants — induding but
not limited to financid advisers, lawyers and swap participants — to take affirmative stepsto
ensure the integrity of their portion of the marketplace and toward severing the connection of

politica contributions and other payments that benefit public officids and their surrogates from

s See comments of Mr. Chapman, First Southwest, Kirkpatrick, Merrill and Morgan
Keegan.

16 See comments of Goldman, Merchant, Morgan Stanley and William Blair.
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the awarding of contracts relating to the municipa securities, derivative products and other
financid activities of issuers. The MSRB observes that the failure of such other partiesto take
meaningful stepsto deter potentia conflicts of interests and other possibly abusive practices may
merit further consideration by the Commission or Congress.

Effect of Becoming an Associated Person

Comments Received. Many commentators note that the associated person concept

used in the draft amendments triggers requirements under the Exchange Act and rules of other
sdif-regulatory organizations, and can aso raise Sate tax and labor law issues'” They argue
that these non-M SRB requirements may be practicaly impossible to apply to many solicitors.
Severa commentators aso state that there is no guidance as to how solicitors serving multiple
dedlers are to be supervised.

M SRB Response. The MSRB recognizes the concerns over the associated person

concept. The MSRB’sintent in using the associated person concept in the draft amendments
was to ensure that outside solicitors were fully subject to MSRB rules and did not extend to
making other legd requirements applicable to such solicitors. The MSRB has therefore
abandoned the associated person concept in the proposed rule change. The MSRB believes
that, as formulated, the proposed rule change does not raise the concerns expressed by these

commentators.

v See comments of BMA, Gardnyr Michael, Goldman, Morgan Stanley, PNC, UBS and
William Blar.
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Apply Only G-37 to Consultants

Comments Received. Many commentators suggest that the gpplicability of MSRB

rulesto solicitors be limited to Rule G-37 itsdlf, or that the MSRB draft new provisons having
varying degrees of similarity to those of Rule G-37.%°

M SRB Response. The MSRB disagreesthat only Rule G-37, and not the other rules

of the MSRB, should apply to the activities of solicitors. As noted above, one of the principa
purposes of this proposa was to make the process of soliciting municipal securities business
subject to the standards of fair practice and professionalism that gpply to the other municipa
securities activities of deders. Imposition solely of Rule G-37 would fal short of this objective.
Suggested Alternative

Comments Received. The BMA suggeststhat, as an dternative means of subjecting

consultants to fair practice and professondism standards, the MSRB require that such
standards be embodied in a dealer’ s agreement with its consultant. It suggests that the
consultant agreement include provisions that would impose by contract the requirements of
certain MSRB rules, such as Rules G-17, G-20 and G-37, aswdll as assurances of compliance
with state and loca ethics, conflicts of interest, and lobbying disclosureslawvs. The dternaive
proposal would, however, limit the gpplication of Rule G-37 so asto impose prohibitions on

certain contributions by consultants, rather than imposing aban on municipa securities business

18 See comments of AG Edwards, BMA, Gardnyr Michael, Goldman, Merrill, Morgan
Sanley, S&Y and William Blair.
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on the dedler as aresult of such contributions. In addition, failure by consultants to comply with
their contractual obligations would result in termination of such contracts and a prohibition on
dedlers engaging consultants who have previoudy violated their consultant contracts. Dedlers
would not be subject to rule violations as a result of a consultant’s violation of its contractua
obligation. Bear Stearns, Dain Rauscher, Goldman, JB Hilliard, Merrill, Morgan Stanley,
UBS, and William Blair support this approach, particularly with respect to the more limited
gpplication of Rule G-37 to contributions made by consultants.

M SRB Response. Although the suggested contractud aternative to the revised draft

amendments might provide some incrementa improvement in the regulaion of solicitation of
municipa securities business over the exigting rule, the MSRB believes that its concerns dictate
that the MSRB take significantly more decisive action that ensures that dedlers are fully
responsible for solicitation activities undertaken for their benefit.

Definition of Solicitation

Comments Received. The BMA dates that the term solicitation should be limited to

“activity aimed at an issuer” out of concern that any communication with athird party regarding
amunicipa securitiesissue could potentialy become a solicitation of an issuer if the third party
passes such communication on to the issuer. Many commentators are concerned with specific
scenarios where they believe that certain types of communications should not be considered
solicitations, particularly where communications are directed at conduit borrowers or where

amall payments are made in exchange for a communicetions.
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M SRB Response. The MSRB consdered the comments rel ated to the definition of

solicitation included in the April 2004 Notice and provided more specific guidance with repect
to this definition in the September 2004 Notice. Although such guidance in the September
2004 Notice represents the MSRB’ s current view regarding this definition, comments received
on this topic have been taken under advisement for further consideration by the MSRB.
Congtitutionality of Proposal

Comments Received. The BMA sates that the draft amendments would violate the

First Amendment of the U.S. Constitution by requiring consultants to become municipa finance
professonas (“MFPs’) under Rule G-37. The BMA arguesthat the U.S. Supreme Court has
equated political contributions with protected speech, and any restriction on speech must be
narrowly tailored to advance a compelling governmenta interest. It further assertsthat,
assuming for the sake of argument that pay-to-play problems exist relating to consultants, the
draft amendments' restrictions “far exceed what would be necessary to address that problem.”

M SRB Response. In upholding the condtitutiondity of Rule G-37 in Blount vs.

SEC,™ the courts recognized that, & its core, the rule was intended to sever the connection
between the making of political contributions and the awarding of municipa securities business.
The rule as then written (and as found congtitutional) gpplied to various categories of persons

associated with dedlersin addition to those who solicit municipa securities business. For

©  Blountv. SEC, 61 F. 3d 938 (D.C. Cir. 1995), cert. denied, 116 S. Ct. 1351 (1996).
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example, the rule covers those persons who underwrite or trade municipa securities or who
supervise such activities. Given that the act of soliciting municipa securities business more
closdly touches on the core purpose of Rule G-37 than do some of the other municipa
securities activities that are undertaken by persons aready treated as MFPs and therefore
demonstrates a particularly close nexus between the actions the MSRB seeks to regulate and
the purpose of its rulemaking, the MSRB continues to firmly believe that the argument thet it is
uncordtitutiond to require a person who solicits municipa securities business on behdf of a
dedler to be treated as an MFP subject to Rule G-37 has no merit. The current formulation of
the proposed rule change, which effectively prohibits paid outside consutants rather than
requiring that such consultants become MFPs subject to Rule G-37, further negatesthis
argument

Effective Date

Comments Received. Severa commentators express concern about existing

contractud obligations if the draft amendments were to be adopted and urge the MSRB to
make the effective date apply prospectively so as not to disrupt or dismantle existing
contracts.”

M SRB Response. The proposed rule change prohibits deders from making any

payments for solicitation activities undertaken by non-affiliated persons after the date of

20 See comments of BMA, Sesttle-Northwest, Sutter and UBS.
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Commission gpprovd of the amendments. The provisions of the proposed rule change
permitting certain trangtiona payments for solicitation activities undertaken by consultants prior
to the gpprova of the amendments should address the commentators concerns.

1. DATE OF EFFECTIVENESS OF THE PROPOSED RULE CHANGE AND
TIMING FOR COMMISSION ACTION

Within 35 days of the publication of this notice in the Federal Register or within such

longer period (i) as the Commission may designate up to 90 days of such dateif it finds such
longer period to be gppropriate and publishes its reasons for so finding or (ii) as to which the
sdf-regulatory organization consents, the Commission will:

(A) by order approve the proposed rule change, or

(B) ingtitute proceedings to determine whether the proposed rule change should be
disapproved.

V. SOLICITATION OF COMMENTS

Interested persons are invited to submit written data, views, and arguments concerning
the foregoing, including whether the proposed rule change is consistent with the Exchange Act.
Comments may be submitted by any of the following methods:

Electronic Comments.

? Use the Commisson’s Internet comment form

(http://www.sec.gov/rules/'sro.shtml) or

? Send an e-mail to rue-comments@sec.gov. Please include File Number SR-
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MSRB-2005-04 on the subject line.

Paper Comments:

? Send paper commentsiin triplicate to Jonathan G. Katz, Securities and
Exchange Commission, 450 Fifth Street, NW, Washington, DC 20549-0609.

All submissions should refer to File Number SR-MSRB-2005-04. Thisfile number
should be included on the subject line if email isused. To help the Commission process and
review your comments more efficiently, please use only one method. The Commission will post

dl comments on the Commisson's Internet Web site (http://www.sec.gov/rules/'sro.shtml).

Copies of the submission, dl subsequent amendments, al written statements with respect to the
proposed rule change that are filed with the Commission, and al written communications reaing
to the proposed rule change between the Commission and any person, other than those that
may be withheld from the public in accordance with the provisons of 5 U.S.C. 552, will be
available for ingpection and copying in the Commission’'s Public Reference Room, 450 Fifth
Street, NW, Washington, DC 20549. Copies of such filing aso will be available for ingpection
and copying a the principd office of the MSRB. All comments received will be posted without
change; the Commission does not edit persond identifying information from submissons. You
should submit only information that you wish to make available publicly. All submissions should
refer to File Number SR-M SRB-2005-04 and should be submitted on or before [insert date 21

days from publication in the Federal Regigter].
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For the Commission by the Divison of Market Regulation, pursuant to delegated

authority.?*

Jonathan G. Katz
Secretary

2 17 CFR 200.30-3(a)(12).
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EXHIBIT 2

MSRB Notice 2004-11
(April 5, 2004)

Request for Comments on Draft Amendment to Rule G-38 Relating to Solicitation of
Municipal Securities Business

Rule G-38, on consultants, was adopted by the Municipal Securities Rulemaking Board
(the “MSRB”) to address actual and perceived abuses associated with the awarding of municipal
securities business to brokers, dealers and municipal securities dealers (“dealers”). The rule was
intended to deter and detect attempts by dealers to avoid the limitations placed on certain dealer
activities by Rule G-37, on political contributions and prohibitions on municipal securities
business, and Rule G-20, on gifts and gratuities.” The rule also sought to provide information to
issuers about the relationship between dealers and persons they have engaged to seek municipal
securities business on their behalf. The MSRB felt that these disclosures would help to limit
undisclosed relationships that could pose potential conflicts-of-interest or result in potentially
improper conduct by consultants attempting to obtain business for dealers.

Rule G-38 defines a consultant as any person used by a dealer to obtain or retain
municipal securities business through direct or indirect communications by such person with an
issuer on behalf of the dealer that is undertaken in exchange for (or with the understanding of
receiving) payment from the dealer or any other person.” The rule requires disclosure on Form
G-37/G-38 of the consultant’s name, business address, role to be performed, compensation

Municipal securities business includes the purchase of a primary offering of municipal
securities by a dealer from the issuer on other than a competitive bid basis (such as a
negotiated underwriting), the offer or sale of a primary offering of municipal securities by
a dealer on behalf of any issuer (such as a private placement or an offering of municipal
fund securities), and the provision of financial advisory, consultant or remarketing agent
services by a dealer to an issuer for a primary offering of municipal securities in which
the dealer was chosen on other than a competitive bid basis.

Rule G-37 prohibits dealers from engaging in municipal securities business with issuers
for two years after certain contributions to issuer officials are made by dealers, their
municipal finance professionals (as defined in Rule G-37(g)(iv)) or political action
committees controlled by the dealers or their municipal finance professionals. The rule
also requires disclosure on Form G-37/G-38 of political contributions to issuer officials
and payments to state and local political parties made by dealers, municipal finance
professionals, other dealer executive officers, and political action committees controlled
by the dealers or their municipal finance professionals. Rule G-20 places limitations on
gifts made to individuals in relation to the municipal securities activities of the
individuals’ employers.

A dealer’s municipal finance professionals and lawyers, accountants and engineers whose
sole basis of compensation from the dealer is the actual provision of legal, accounting or
engineering services are excluded from the definition of consultant.
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arrangement and total dollar amount paid. The dealer also must disclose this information to the
issuer either prior to the selection of any dealer for the particular municipal securities business
sought or by no later than the consultant’s first communication with the issuer. In addition, Rule
G-38 requires dealers to disclose on Form G-37/G-38 contributions made by their consultants to
officials of issuers with which the consultants have communicated and consultant payments to
state and local political parties operating within the jurisdiction of such issuers, other than certain
de minimis contributions and payments. These forms are made publicly available on the
MSRB’s website.

The MSRB believes that its consultant disclosure requirements have been extremely
effective in bringing to light many aspects of dealer practices with respect to the use of
consultants to solicit municipal securities business. Nonetheless, the MSRB believes that some
consultant practices challenge the integrity of the municipal securities market. The MSRB has
noted in recent years significant increases in the number of consultants being used, the amount
these consultants are being paid and the level of reported political giving by consultants. The
MSRB is concerned that some of these political contributions may be indirect violations of Rule
G-37.* The MSRB also is concerned that increases in levels of compensation paid to consultants
for successfully obtaining municipal securities business may be motivating consultants to use
more aggressive tactics in their contacts with issuers. These activities suggest that disclosure
may not be sufficient to ensure that those who market the dealer’s services to issuers act fairly.
The MSRB believes that, in order to preserve the integrity of the municipal securities market, the
basic standards of fair practice and professionalism embodied in MSRB rules should be made
applicable to the process by which municipal securities business is solicited.

Thus, the MSRB is publishing for comment a draft amendment to Rule G-38 that would
repeal existing Rule G-38 relating to consultants and replace it with a requirement that paid
solicitations of municipal securities business on behalf of a dealer be undertaken only by persons
associated with the dealer. The MSRB also is publishing related draft amendments to Rule G-
37, Rule G-8 (on books and records) and Rule G-9 (on preservation of records). The MSRB
seeks comments on all facets of this proposal.

Summary of Draft Rule Changes

The principal provisions of the draft amendments are summarized below. The full text of
the draft amendments, as well as draft revised Forms G-37 and G-37x, appear at the end of this
notice.

Draft Amendments to Rule G-38. Existing Rule G-38 relating to consultants would be
deleted in its entirety. In its place, new Rule G-38, on solicitation of municipal securities
business, would be adopted. New Rule G-38 would prohibit dealers from making any direct or
indirect payment to any person, other than an associated person of the dealer, for any solicitation

See Rule G-37 Interpretation — Notice Concerning Indirect Rule Violations: Rules G-37
and G-38, August 6, 2003, reprinted in MSRB Rule Book. It is also unclear whether
dealers are uniformly making the required disclosures to issuers and on Form G-37/G-38
for all persons who by their actions should be considered consultants under Rule G-38.
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of municipal securities business on behalf of the dealer. Solicitation would be defined as a direct
or indirect communication with an issuer for the purpose of obtaining or retaining municipal
securities business.

The requirement that solicitations for municipal securities business only be done by
associated persons would have certain ramifications, as discussed in more detail below. First, if
a dealer seeks to provide compensation to any person in exchange for solicitation of municipal
securities business, such person must become an associated person and, consequently, would
become a municipal finance professional under Rule G-37.° In addition, the MSRB is proposing
a clarification relating to the applicability of other MSRB rules to such associated persons, as
described below.

Draft Amendments to Rule G-37 and Forms G-37/G-38 and G-37x. Rule G-37 would
be amended to refer to the new definition of solicitation in new Rule G-38 and to delete
references to consultant information to be provided under Rule G-38. Form G-37/G-38 would be
renamed as Form G-37, and Section IV and the consultant attachment to the form would be
removed.® In addition, Form G-37x would be amended to delete references to the reporting of
consultant information.

Draft Amendments to Rules G-8 and G-9. Rules G-8 and G-9 would be amended to
delete recordkeeping requirements in connection with the consultant provisions of existing Rule
G-38.

Request for Comments

The MSRB seeks comments on all facets of this rulemaking proposal. In particular, the
MSRB is interested in receiving the views of industry participants in the following areas.

Role of Consultants in the Municipal Securities Market. Individuals and companies
that are not affiliated with dealers have been used by dealers for years to obtain municipal
securities business. As noted above, the MSRB has determined to seek comment on this
proposed rulemaking out of its concern that the use of independent consultants who are not
subject to fair practice standards and rigorous supervision may potentially threaten the integrity
of the municipal securities market.

Of course, if a person who is already an associated person of the dealer solicits municipal
securities business, such person would be considered a municipal finance professional
under Rule G-37 regardless of whether he or she receives compensation. See Rule G-38
Question and Answer, Bank Affiliates: Individuals as Municipal Finance Professionals
or Consultants, June 6, 2001.

Form G-37/G-38 also would be amended to reflect the previous renaming of “executive
officers” as “non-MFP executive officers” under Rule G-37 and to rename the municipal
securities business category designation of “private placement” to “agency offering” to
more accurately reflect the nature of this category.
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¢ [s the solicitation of municipal securities business from issuers on behalf of dealers a
legitimate role for individuals or entities that are independent from such dealers and
that operate outside the broker-dealer regulatory scheme?

e Are there benefits derived from such an independent role that outweigh the concerns
regarding the potentially negative impact of consultants on the integrity of the
municipal securities market?

e Are there ways that the current rule could be amended that would preserve the
integrity of the municipal securities market more effectively than the draft
amendment?

Effect of Becoming an Associated Person. The rulemaking proposal would prohibit
dealers from compensating any person who is not an associated person of the dealer for
obtaining municipal securities business for the dealer. For purposes of MSRB rules, an
associated person of a broker or dealer is defined under Section 3(a)(18) of the Securities
Exchange Act of 1934 as any partner, officer, director or branch manager of the broker or dealer
(or any person occupying a similar status or performing similar functions), any person directly or
indirectly controlling, controlled by, or under common control with the broker or dealer, or any
employee of the broker or dealer.”

Draft new Rule G-38 would necessitate that persons who are compensated for soliciting
municipal securities business on behalf of a dealer become associated persons of the dealer.®
Given the definition of municipal finance professional under Rule G-37, all solicitors who
previously were considered consultants under existing Rule G-38 who become associated with a
dealer in order to continue soliciting municipal securities business would be considered
municipal finance professionals.” Thus, solicitors’ non-de minimis contributions to issuer

In the case of a municipal securities dealer that is a bank, an associated person is defined
under Section 3(a)(32) of the Securities Exchange Act of 1934 as any person directly
engaged in the management, direction, supervision, or performance of any of the
municipal securities dealer’s activities with respect to municipal securities, and any
person directly or indirectly controlling such activities or controlled by the municipal
securities dealer in connection with such activities. MSRB Rule D-11 provides that
persons whose functions are solely clerical or ministerial are not treated as associated
person of brokers, dealers or municipal securities dealers.

As a general matter, such person could become associated with a dealer by becoming
employed by the dealer or by entering into an arrangement with the dealer whereby the
dealer is given control over such person’s municipal securities activities. This “control”
would include the application of MSRB rules to the municipal securities activities of such
person and the subjection of such activities to supervision by the dealer, as described
below.

Rule G-37(g)(iv) defines municipal finance professional to include, among other persons,
any associated person who solicits municipal securities business. The draft amendment
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officials could subject the dealer to the ban on municipal securities business, and such
contributions and non-de minimis payments to state or local political parties would be subject to
the reporting requirements of Rule G-37. As is the case currently under Rule G-37, payment in
exchange for a solicitation is not a precondition for an associated person to be considered a
municipal finance professional. Rather, the draft amendments condition the ability of a dealer to
provide compensation for such solicitation on the solicitor being associated with the dealer.

In conjunction with draft new Rule G-38, the MSRB would seek to clarify the
applicability of other MSRB rules to solicitors who become associated persons of dealers. The
MSRB has previously noted that its basic fair practice rules would ordinarily not apply to
persons who are associated with dealers solely by reason of a control relationship.'’ If the
MSRB adopts this proposed rulemaking, the MSRB also would clarify that, although these
“controlled” associated persons would not be subject to the fair practice rules in connection with
their day-to-day activities that are not related to the municipal securities activities of the dealer,
MSRB rules would apply to their municipal securities activities undertaken for the benefit of the
dealer. Therefore, consistent with this view, if this rulemaking proposal is adopted, the MSRB
expects that any solicitors who become associated with a dealer would conform their municipal
securities activities to all applicable MSRB rules.!" For example, in soliciting municipal
securities business, the solicitor would be subject to the MSRB’s basic fair practice rule, Rule G-
17, and its rule on gifts and gratuities, Rule G-20, in connection with such solicitation. The
solicitor’s municipal securities activities also would be subject to supervision by the appropriate
principal under Rule G-27. Further, should the solicitor’s activities rise to the level of those
listed in Rule G-3(a)(i) as municipal securities representative activities, the solicitor would be
required to become appropriately qualified under that rule.'

to Rule G-37(g)(iv) would explicitly tie this provision to the definition of solicitation
under new Rule G-38(b)(i).

See Rule D-11 Interpretation — Excerpt from Notice of Approval of Fair Practice Rules,
October 25, 1978, reprinted in MSRB Rule Book.

The MSRB is aware that a number of dealers have re-classified many employees of their
affiliated banks who are associated persons of the dealers from consultants to municipal
finance professionals under Rule G-37 as a result of the Securities and Exchange
Commission’s administrative proceedings relating to Fifth Third Securities, Inc. See
Exchange Act Release No. 46087 (June 18, 2002), In the Matter of Fifth Third Securities,
Inc. If this rulemaking is adopted, such dealers and any other dealers with associated
persons who solicit municipal securities business would need to review their compliance
and supervisory procedures to ensure that the municipal securities activities undertaken
by these associated persons are taken into account with respect to all applicable MSRB
rules.

10

11

12 Rule G-3(a)(i) describes municipal securities representative activities as (A)

underwriting, trading or sales of municipal securities, (B) financial advisory or consultant
services for issuers in connection with the issuance of municipal securities, (C) research
or investment advice with respect to municipal securities, but only as it relates to the
activities listed in (A) or (B) above, and (D) any other activities which involve
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e [srequiring that a person be an associated person sufficient to address concerns
regarding supervision and adherence to standards of fair practice, or should the rule
require that a solicitor be an actual employee of the dealer?

e What would be the legal and business impact of requiring a solicitor to be an
employee of the dealer, rather than an associated person of that dealer?

e Would requiring that a solicitor be an associated person of a dealer effectively limit
such solicitor to working for only one dealer (or only for affiliated dealers)? If so, is
this appropriate?

e  Would the limitations imposed by draft new Rule G-38 have different impacts on
different categories of dealers (e.g., broker-dealer vs. bank dealer, large vs. small
firm, national vs. regional firm, etc.)?

e Would the limitations imposed by draft new Rule G-38 have different impacts on
different categories of persons seeking to solicit municipal securities business for
dealers (e.g., individuals vs. companies)? Could a company that formerly served as a
consultant continue to solicit municipal securities business for dealers under the
requirements of draft new Rule G-38?

e Are there circumstances where MSRB rules (other than Rule G-37) should not apply
to non-employee associated persons’ municipal securities activities?

¢ Do consultants under existing Rule G-38 engage in any types of activities that would
be considered municipal securities representative activities under Rule G-3(a)(i) if
undertaken by an associated person of a dealer? Should Rule G-3(a)(i) be amended to
make the act of soliciting municipal securities business (without more) an activity
that requires qualification as a municipal securities representative?

e Where a solicitor is an employee of a dealer’s affiliate that is subject to another
regulatory regime (e.9., a bank affiliate), what is the nature of the supervision
applicable to such person under such regime with respect to the person’s municipal
securities activities?

e  Would the draft amendments have an impact on who will continue to solicit
municipal securities business on behalf of dealers? If so, would this have a beneficial
or detrimental impact on the municipal securities market?

e Would the draft amendments have an impact on the behavior of solicitors toward
issuers? If so, would this be beneficial or detrimental to the market?

communication, directly or indirectly, with public investors in municipal securities, but
only as they relate to the activities listed in (A) or (B) above.
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Definition of Solicitation. Draft new Rule G-38 would define a solicitation as any direct
or indirect communication with an issuer for the purpose of obtaining or retaining municipal
securities business. This is consistent with the types of communications covered by the
consultant definition in existing Rule G-38. Thus, just as a consultant who currently
communicates indirectly with an issuer through a third party (e.g., through issuer agents such as
financial advisors, bond counsel, etc, or through conduit borrowers in connection with private
activity bond issues) to obtain municipal securities business for a dealer can be subject to current
Rule G-38, depending upon the specific facts and circumstances, so too could an indirect
communication with an issuer through a third party be considered a solicitation under draft new
Rule G-38. The MSRB notes that the definition of municipal finance professional in existing
Rule G-37(g)(iv) 1s not dependent upon the person to whom a solicitation to obtain business is
made. As this definition would be amended, either direct or indirect communications with an
issuer to obtain business would trigger the application of Rule G-37. The MSRB would not view
this as a change in how Rule G-37 operates but instead as a change made to provide for a
consistent definition of solicitation for purposes of Rules G-37 and G-38.

The MSRB notes that the existing concept of solicitation under Rules G-37 and G-38
includes the notion of intent in that the communication has a purpose of obtaining municipal
securities business. This notion is continued in draft new Rule G-38’s formulation that a
solicitation involves a communication “for the purpose of”” obtaining business for the dealer.
The determination of whether a particular communication is a solicitation is dependent upon the
specific facts and circumstances relating to such communication. Thus, if an issuer
representative asks an associated person of a dealer whether the dealer has municipal securities
capabilities, a limited affirmative response by the associated person, together with the provision
to the issuer representative of contact information for dealer personnel who handle municipal
securities business, generally would not be presumed to be a solicitation by such associated
person. However, this presumption may be lost depending upon the specific facts and
circumstances, for example, if there are indications that the associated person has caused the
circumstances to develop that were likely to result in such question being asked. Similarly, if an
associated person of a dealer who is providing investment banking services and corporate
financing advice to a private company concludes, in his or her professional judgment, that an
appropriate financing alternative may be a conduit borrowing through a private activity bond
issue, a limited communication to the company by the associated person that such financing
alternative may be appropriate, together with the provision to the company of contact
information for dealer personnel who handle municipal securities business, generally would not
be presumed to be a solicitation by such associated person. However, this presumption may be
lost depending upon the specific facts and circumstances, for example, if there are indications
that the associated person is providing investment banking and corporate financing services as a
pretense for suggesting a municipal securities issue to be handled by the dealer. Further, in
either example, if the associated person receives any compensation in the nature of a finder’s fee
or referral fee with respect to such business or if the associated person engages in any other
activities that could be deemed a solicitation with respect to such business (for example,
attending presentations of the dealer’s municipal finance capabilities or responding to a request
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for proposals), then the associated person will be presumed to have solicited municipal securities
business.'

Another aspect of the intent element of the term solicitation relates to communications
that are incidental to undertaking tasks in connection with successfully completing municipal
securities business for which the dealer has already been engaged. These types of
communications generally are not considered solicitations under current Rule G-37 and would
continue not to be considered solicitations under draft new Rule G-38. For example, if a dealer
has engaged a non-associated person as a cash flow consultant to provide expert services on a
negotiated underwriting for which the dealer has already been selected and the consultant
communicates with the issuer with respect to cash flow matters relevant to the financing, then
such communication generally would not be considered a solicitation under draft new Rule G-38.
Similarly, if a dealer has already been selected to serve as the underwriter for an airport
financing and a non-municipal finance professional employee of the dealer who normally works
on airline corporate matters is used to provide his or her expertise in connection with completing
the financing, any communications in this regard by the employee with the issuer generally
would not be considered a solicitation under draft new Rule G-38. However, in either case, the
dealer must ensure that such person does not solicit the issuer, directly or indirectly, for any other
municipal securities business on behalf of the dealer in order for that person to remain outside of
the scope of Rule G-37.

The MSRB seeks comment on the draft definition of solicitation.

e Should parties other than the issuer (such as financial advisors, bond counsel, conduit
borrowers or other governmental borrowers) be explicitly listed in the definition as
persons to whom communications are directed?

e Should a communication with a conduit borrower to hire a dealer as an underwriter
for a private activity bond issue where the issuer ultimately must approve the
underwriter for the issue be considered an indirect communication with the issuer?

e Are the examples provided above to illustrate the concept of intent in connection with
solicitations helpful in explaining the scope of the definition? Should other
circumstances be considered?

e Ifan associated person of a dealer approaches an issuer representative to inform the
issuer that the dealer has municipal securities capabilities and provides to the issuer
representative contact information for dealer personnel who handle municipal
securities business, should such a communication be considered a solicitation by such
associated person?

e Does draft Rule G-38 draw an appropriate line between those communications that
would or would not constitute solicitations? Would the rule effectively prohibit any
types of contacts that are important for the marketplace, or does it fail to reach certain

13 See Rule G-37 Questions and Answers IV.10-13, reprinted in MSRB Rule Book.
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types of communications that can call into question the integrity of the municipal
securities market?

Exemptions from Definition of Solicitation. Unlike existing Rule G-38, the draft new
rule does not provide exemptions for certain non-associated persons. For example, existing Rule
G-38 does not treat a lawyer, accountant or engineer as a consultant if its sole basis for
compensation from the dealer is the actual provision of legal, accounting or engineering services
in connection with the municipal securities business. Existing Rule G-38 also has been
interpreted to exclude other dealers who are members of an underwriting syndicate from the
definition of consultant for purposes of that particular municipal securities business. Draft new
Rule G-38 does not include such exemptions in part because, unlike in the case of existing Rule
G-38 where payment can come from either the dealer or any other person, the only payments that
would be covered under the new rule are those made directly or indirectly by the dealer.

e Would it be appropriate for draft new Rule G-38 to include the same types of
exemptions provided in existing Rule G-38? If so, should such exemptions be
conditioned on the existence of a formal arrangement with the dealer that has been
disclosed to the issuer? Are there additional conditions that should be imposed in
connection with such an exemption?

e Are there other parties or roles that call for such an exemption?

Prohibited Payments for Solicitations by Non-Associated Persons. Draft new Rule G-
38 would prohibit a dealer from providing or agreeing to provide, directly or indirectly, payment
to non-associated persons for soliciting municipal securities business. The term payment is
defined in Rule G-37 as any gift, subscription, loan, advance, or deposit of money or anything of
value. Payment is not limited to cash compensation and can consist of anything of value,
including reciprocal agreements to engage another party in exchange for obtaining municipal
securities business. For example, if a person obtains specific municipal securities business for a
dealer in exchange for being hired by the dealer to provide services in connection with a different
engagement of municipal securities business, such quid pro quo arrangement would constitute
payment for purposes of draft new Rule G-38. Further, there is no requirement under draft new
Rule G-38 that there exist a formalized agreement to provide payment that induces the
communication on behalf of the dealer. Thus, a communication by any person could be
considered a solicitation even if it is undertaken without the dealer’s prior knowledge or
arrangement. In such an instance, the dealer would be prohibited under draft new Rule G-38
from paying a “finder’s fee” to such person for such communication if the person is not
associated with the dealer.

e Should the rule limit its reach solely to those persons who have an agreement or
understanding with a dealer to solicit municipal securities business in exchange for
payment?

e Should the rule limit only cash compensation, or only certain types of non-cash
compensation?
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e Should payment by the issuer from bond proceeds to persons who have solicited
municipal securities business for a dealer be considered an indirect payment by the
dealer?

e s it appropriate for the rule to limit quid pro quo arrangements where the dealer
engages a non-associated person for a different engagement of municipal securities
business?

e Instead of prohibiting payment to solicitors who are not associated with the dealer,
should the rule prohibit the dealer from engaging in any municipal securities business
where such business has been solicited by a non-associated person of the dealer?

Disclosure. Existing Rule G-38 requires that the dealer provide specific information to
issuers and on Form G-37/G-38 about a consultant’s role, compensation arrangement and
amounts paid to it. In addition, dealers currently are required to disclose non-de minimis
political contributions made to officials of issuers with which the consultant has communicated
on behalf of the dealer during the period beginning six months prior to such communication and
ending six months after the communication, as well as payments to state and local political
parties operating within the jurisdiction of such issuers during such period. These contributions
could subject the dealer to the ban on municipal securities business under Rule G-37 only if they
were indirect contributions of the dealer pursuant to section (d) of Rule G-37. If, pursuant to
draft new Rule G-38, the dealer were to make such consultant an associated person who
undertakes the same solicitation duties (thereby becoming a municipal finance professional for
purposes of Rule G-37), none of the information regarding role and compensation would be
subject to disclosure. However, all non-de minimis contributions made by the new municipal
finance professional to any official of an issuer would be subject to disclosure on revised Form
G-37 aﬁd could subject the dealer to a two-year ban on municipal securities business with such
issuer.

e Would the process of soliciting business for dealers become less transparent to
issuers, the marketplace and the public if dealers were to take solicitors on as
associated persons subject to the requirements of Rule G-37 as opposed to remaining
subject to the consultant requirements of existing Rule G-38?

e Would the benefits of subjecting such solicitors to the fair practice standards and
supervisory requirements of MSRB rules (including the potential ban on municipal
securities business as a result of their non-de minimis contributions) outweigh this
potential loss of public information?

1 Any contribution to an official of an issuer from which such municipal finance

professional has solicited business made during the six month period prior to becoming a
municipal finance professional, and all contributions made during the one year period
after ceasing solicitation activities, also would be covered by Rule G-37. However, the
disclosure of contributions and payments on revised Form G-37 would require only that
the contributor category be disclosed, not the name and address of the contributor.



80 of 289

e Should more information about an associated person’s arrangements with dealers be
made public through revised Form G-37 or be required to be provided to issuers? For
example, should the MSRB maintain disclosure requirements regarding compensation
arrangements and payments made to solicitors who are associated persons but not
employees of a dealer?

Recordkeeping. In connection with draft new Rule G-38, the MSRB also is proposing to
delete references to Rule G-38 from the recordkeeping requirements of Rules G-8 and G-9.

e Should the MSRB establish any recordkeeping requirements in connection with draft
new Rule G-38?

LR L

Comments from all interested parties are welcome. Comments should be submitted no
later than June 4, 2004 and may be directed to Ernesto A. Lanza, Senior Associate General
Counsel. Written comments will be available for public inspection.

April 5, 2004

LR L

Text of Draft Amendments

[Rule G-38, on Consultants, repealed in its entirety and replaced by Rule G-38, on
Solicitation of Municipal Securities Business, as follows:]

Rule G-38. Solicitation of Municipal Securities Business

(a) No broker, dealer or municipal securities dealer may provide or agree to provide, directly or
indirectly, payment to any person, other than an associated person of such broker, dealer or
municipal securities dealer, for a solicitation on behalf of such broker, dealer or municipal
securities dealer.

(b)(1) The term “solicitation” means a direct or indirect communication with an issuer for the
purpose of obtaining or retaining municipal securities business.

2% ¢

(i1) The terms “issuer,” “municipal securities business” and “payment” shall have the
meanings set forth in Rule G-37(g).

L
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Rule G-37. Political Contributions and Prohibitions on Municipal Securities Business
(a) No change.
(b)(1) No change.

(i1) For an individual designated as a municipal finance professional solely pursuant to
subparagraph (B) of paragraph (g)(iv) of this rule, the provisions of paragraph (b)(i) shall apply
to contributions made by such individual to officials of an issuer prior to becoming a municipal
finance professional only if such individual solicits (within the meaning of Rule G-38(b)(i))
municipal securities business from such issuer.

(ii1) No change.
(¢)-(d) No change.

(e)(i) Except as otherwise provided in paragraph (e)(ii), each broker, dealer or municipal
securities dealer shall, by the last day of the month following the end of each calendar quarter
(these dates correspond to January 31, April 30, July 31 and October 31) send to the Board Form
G-37/G-38 setting forth, in the prescribed format, the following information:

(A)-(B) No change.

(C) any information required to be included on Form G-37/6-38 for such calendar
quarter pursuant to paragraph (e)(iii);

(D) &) such other identifying information required by Form G-37/6-38; and

(F) No change.

The Board shall make public a copy of each Form G-37/6-38 received from any broker, dealer
or municipal securities dealer.

(i1)6A) No broker, dealer or municipal securities dealer shall be required to send Form G-
3746-38 to the Board for any calendar quarter in which either:

(A) B such broker, dealer or municipal securities dealer has no information that
is required to be reported pursuant to clauses (A) through (C) @) of paragraph (e)(i) for
such calendar quarter; or

(B) ) subjeet-to-clause-(B)-of thisparagraph(e)(i; such broker, dealer or

municipal securities dealer has not engaged in municipal securities business, but only if
such broker, dealer or municipal securities dealer:
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(1) €@ had not engaged in municipal securities business during the seven
consecutive calendar quarters immediately preceding such calendar quarter; and

(2) b) has sent to the Board completed Form G-37x setting forth, in the
prescribed format, (i) a certification to the effect that such broker, dealer or
municipal securities dealer did not engage in municipal securities business during
the eight consecutive calendar quarters immediately preceding the date of such
certification, (ii) certain acknowledgments as are set forth in said Form G-37x
regarding the obligations of such broker, dealer or municipal securities dealer in
connection with Forms G-37/6-38 and G-37x under this paragraph (e)(ii) and rule
G-8(a)(xvi), and (iii) such other identifying information required by Form G-37x;
provided that, if a broker, dealer or municipal securities dealer has engaged in
municipal securities business subsequent to the submission of Form G-37x to the
Board, such broker, dealer or municipal securities dealer shall be required to
submit a new Form G-37x to the Board in order to again qualify for an exemption

under this clause (B). subelause(A)2). The Board shall make public a copy of

each Form G-37x received from any broker, dealer or municipal securities dealer.

(ii1) If a broker, dealer or municipal securities dealer engages in municipal securities
business during any calendar quarter after not having reported on Form G-37/G-38 the
information described in clause (A) of paragraph (e)(i) for one or more contributions or
payments made during the two-year period preceding such calendar quarter solely as a result of
clause (B) (A}2) of paragraph (e)(ii), such broker, dealer or municipal securities dealer shall
include on Form G-37/G-38 for such calendar quarter all such information (including year and
calendar quarter of such contributions or payments) not so reported during such two-year period.

(iv) A broker, dealer or municipal securities dealer that submits Form G-3745-38 or Form
G-37x to the Board shall either:

(A) No change.

(B) submit an electronic version of such form to the Board in such format and
manner specified in the current Instructions for Forms G-37/G-38 and Ferm G-37x.

(f) No change.

(g) Definitions.
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(1)-(ii1) No change.
(iv) The term “municipal finance professional” means:
(A) No change.

(B) any associated person who solicits (within the meaning of Rule G-38(b)(i))
municipal securities business;-as-defined-in-paragraph(vi),

(C)-(E) No change.

Each person designated by the broker, dealer or municipal securities dealer as a
municipal finance professional pursuant to Rule G-8(a)(xvi) is deemed to be a municipal finance
professional. Each person designated a municipal finance professional shall retain this
designation for one year after the last activity or position which gave rise to the designation.

(v)-(viii) No change.
(h)-(j) No change.

LR L

Rule G-8. Books and Records to be Made by Brokers, Dealers and Municipal Securities
Dealers

(a) Description of Books and Records Required to be Made. Except as otherwise specifically
indicated in this rule, every broker, dealer and municipal securities dealer shall make and keep
current the following books and records, to the extent applicable to the business of such broker,
dealer or municipal securities dealer:

(1)-(xv) No change.

(xvi) Records Concerning Political Contributions and Prohibitions on Municipal
Securities Business Pursuant to Rule G-37. Records reflecting:

(A)-(G) No change.

(H) Brokers, dealers and municipal securities dealers shall
maintain copies of the Forms G-37/46-38 and G-37x sent to the Board
along with the certified or registered mail receipt or other record of
sending such forms to the Board.

(D)-(J) No change.

(K) No broker, dealer or municipal securities dealer shall be
subject to the requirements of this paragraph (a)(xvi) during any
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period that such broker, dealer or municipal securities dealer has
qualified for and invoked the exemption set forth in subparagraph
(B) elause-(A)2) of paragraph (e)(ii) of rule G-37; provided,
however, that such broker, dealer or municipal securities dealer
shall remain obligated to comply with clause (H) of this paragraph
(a)(xvi) during such period of exemption. At such time as a
broker, dealer or municipal securities dealer that has been
exempted by this clause (K) from the requirements of this
paragraph (a)(xvi) engages in any municipal securities business, all
requirements of this paragraph (a)(xvi) covering the periods of
time set forth herein (beginning with the then current calendar year
and the two preceding calendar years) shall become applicable to
such broker, dealer or municipal securities dealer.

(xvii) No change.

(xviii) [RESERVED] Recerds-Concerning-Consultants Pursuantto-Rule-G-38-

E]] l ,’] ] o ] Ty ]] l]] . -: ’




85 0f 289

(xix)-(xxii) No change.
(b)-(g) No change.
% %k % %
Rule G-9. Preservation of Records

(a) Records to be Preserved for Six Years. Every broker, dealer and municipal securities dealer
shall preserve the following records for a period of not less than six years:

(1)-(vii) No change.

(viii) the records to be maintained pursuant to rule G-8(a)(xvi); provided,
however, that copies of Forms G-37x shall be preserved for the period during which such
Forms G-37x are effective and for at least six years following the end of such
effectiveness; and

(ix) the records regarding information on gifts and gratuities and employment
agreements required to be maintained pursuant to rule G-8(a)(xvii).;-and

(b)-(g) No change.
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FORM G-37X MSRB

Name of dealer:

The undersigned, on behalf of the dealer identified above, does hereby certify that such dealer did not engage in
“municipal securities business” (as defined in Rule rale G-37) during the eight full consecutive calendar quarters
ending immediately on or prior to the date of this Form G-37x.

The undersigned, on behalf of such dealer, does hereby acknowledge that, notwithstanding the submission of this
Form G-37x to the MSRB, such dealer will be required to:

(1

submit Form G-37/6-38 for each calendar quarter unless it has met all of the requirements for an
exemption set forth in Rule ¥ule G-37(e)(ii) for such calendar quarter;

undertake the recordkeeping obligations set forth in Rule rtle G-8(a)(xvi) at such time as it no

@@
longer qualifies for the exemption set forth in Rule rle G-8(a)(xvi)(K);

(B4 undertake the disclosure obligations set forth in Rule ¥#le G-37(e), including in particular the
disclosure obligations under paragraph (e)(iii) thereof, at such time as it no longer qualifies for the
exemption set forth in Rule rele G-37(e)(i1)(B) €A}2); and

45 submit a new Form G-37x in order to again meet the requirements for the exemption set forth in
Rule rule G-37(e)(ii)(B) (AA)2) in the event that the dealer has engaged in municipal securities
business subsequent to the date of this Form G-37x and thereafter wishes to qualify for said
exemption.

Signature: Date:
(must be officer of dealer)
Name: Phone:
Address:
Submit to: Municipal Securities Rulemaking Board

1900 Duke Street, Suite 600
Alexandria, Virginia 22314
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FORM G-37/G-38 MSRB

Name of dealer:

Report period:

I. CONTRIBUTIONS made to issuer officials (list by state)

State Complete name, title (including Contributions by each contributor category
any city/county/state or other (i.e., dealer, dealer controlled PAC, municipal
political subdivision) of issuer finance professional controlled PAC,
official municipal finance professionals

and non-MFP executive officers). For each
contribution, list contribution amount

and contributor category (For example,

$500 contribution by non-MFP executive officer)

If any contribution is the subject of an automatic
exemption pursuant to Rule G-37(j), list amount
of contribution and date of such automatic
exemption.

II. PAYMENTS made to political parties of states or political subdivisions (list by state)

State Complete name (including any Payments by each contributor category
city/county/state or other (i.e., dealer, dealer controlled PAC, municipal
political subdivision) of finance professional controlled PAC,
political party municipal finance professionals and non-MFP

executive officers). For each payment, list payment
amount and contributor category (For example, $500
payment by non-MFP executive officer)
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III. ISSUERS with which dealer has engaged in municipal securities business (list by state)

State Complete name of issuer Type of municipal securities
and city/county business (negotiated underwriting,

agency offering, privateplacement;
financial advisor, or remarketing agent)

Signature: Date:

(must be officer of dealer)

Name:

Address:

Phone:

Submit two completed forms quarterly by
due date (specified by the MSRB) to:

Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, VA 22324
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MSRB Notice 2004-32
(September 29, 2004)

Request for Comments on Revised Draft Amendments to Rule G-38 Relating to Solicitation
of Municipal Securities Business

INTRODUCTION

The Municipal Securities Rulemaking Board (“MSRB”) has noted that some practices of
consultants who solicit municipal securities business' on behalf of brokers, dealers and
municipal securities dealers (“dealers”) could potentially present challenges to maintaining the
integrity of the municipal securities market. The MSRB believes that, as a proactive measure, it
may be appropriate to apply the basic standards of fair practice and professionalism embodied in
MSRB rules to those who solicit municipal securities business on behalf of dealers. Such actions
would raise the ethical standards under which municipal securities business is solicited by
independent solicitors to the standards already applicable to dealer personnel.

The MSRB published a notice on April 5, 2004 (the “April Notice”) requesting
comments on draft amendments replacing the existing language of Rule G-38 relating to
consultants with a provision limiting paid solicitations of municipal securities business on behalf
of a dealer solely to persons associated with the dealer.” The MSRB received comments from
28 commentators. After reviewing these comments, the MSRB has determined to republish the
draft amendments, with certain modifications, for further comment from industry participants.

EXECUTIVE SUMMARY OF REVISED DRAFT AMENDMENTS
The revised draft amendments to Rule G-38 would:

° prohibit a dealer from making payments for solicitation of municipal securities
business to any person who is not an associated person of the dealer.

° require a dealer to enter into an agreement with any solicitor who is not a partner,
director, officer or employee of the dealer (an “independent solicitor”) in which,
among other things, the solicitor explicitly agrees to be treated as an associated
person of the dealer with respect to its solicitation activities on the dealer’s behalf.

Pursuant to Rule G-37(g)(vii), municipal securities business includes the purchase of a
primary offering of municipal securities by a dealer from the issuer on other than a
competitive bid basis (such as a negotiated underwriting), the offer or sale of a primary
offering of municipal securities by a dealer on behalf of an issuer (such as a private
placement or an offering of municipal fund securities), and the provision of financial
advisory, consultant or remarketing agent services by a dealer to an issuer for a primary
offering of municipal securities in which the dealer was chosen on other than a
competitive bid basis.

The MSRB also sought comment on certain related amendments to Rule G-37, Rule G-8
and Rule G-9 (on preservation of records).
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° any paid solicitor would be subject to MSRB rules with respect to its solicitation

activities on behalf of the dealer, including:

— Rule G-17 (on fair dealing);

— Rule G-20 (on gifts and gratuities);

— Rule G-27 (on supervision); and

— Rule G-37 (on political contributions and prohibitions on municipal
securities business), under which the solicitor would be a municipal
finance professional (“MFP”) of the dealer.

J require a dealer to disclose, both on Form G-37/G-38 and to any issuer solicited
by an independent solicitor, among other things, information about:
— the solicitor’s identity, role and compensation arrangement; and
— whether the dealer has other arrangements with the solicitor calling for
payments by the dealer to the solicitor.

° define solicitation as a direct or indirect communication with an issuer for the
purpose of obtaining or retaining municipal securities business.

In addition, amendments would be made to Rules G-37 and G-8 (on books and records), as well
as to Forms G-37/G-38 and G-37x, consistent with the provisions described above. The revised
draft amendments are described more fully below.

This notice also makes clear that the definition of solicitation included in the revised draft
amendments is consistent with how such term is currently used in existing Rules G-37 and G-38.
The MSRB notes that the concept of solicitation under existing Rules G-37 and G-38 includes
the element of intent in that a communication must have a purpose of obtaining municipal
securities business in order to be considered a solicitation. This notice illustrates how the
element of intent may be applied to various types of communications, including certain limited
communications with issuer representatives, promotional communications, work-related
communications and communications with conduit borrowers.

BACKGROUND

Current Rule G-38 was adopted by the MSRB to address actual and perceived abuses
associated with the awarding of municipal securities business to dealers. The rule was intended
to limit undisclosed relationships that could pose potential conflicts-of-interest or result in
potentially improper conduct by consultants attempting to obtain business for dealers. As
initially adopted, the rule required that the relationship between a dealer and its consultant be
embodied in a formal agreement setting forth, among other things, the role of the consultant and
compensation arrangement.” In addition, the rule required that the dealer disclose information
about its consulting arrangements to any issuer from which a consultant would solicit municipal
securities business on its behalf so that the issuer would be aware of the existence and nature of

3 See “Consultants: Rule G-38,” January 17, 1996, MSRB Reports, Vol. 16, No. 1 (Jan.
1996).
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the relationship when making its decision to award business. Furthermore, to help deter and
detect attempts by dealers to avoid the limitations placed on certain activities by Rule G-37 and
Rule G-20 (on gifts and gratuities),4 Rule G-38 also required disclosure to the MSRB on Form
G-37/G-38 of the terms of the consulting arrangements and the business obtained by consultants.
These Forms G-37/G-38 are made available to the public through the MSRB web site at
www.msrb.org.

The MSRB subsequently amended Rule G-38 to provide further safeguards against
undisclosed conflicts-of-interests and potential circumvention of Rule G-37.> As amended and
currently in effect, Rule G-38 requires dealers to obtain from their consultants, and to disclose on
Form G-37/G-38, information on contributions made by their consultants to officials of issuers
with which the consultants have communicated and payments made by consultants to state and
local political parties operating within the jurisdiction of such issuers.

The MSRB believes that its consultant disclosure requirements have been extremely
effective in bringing to light many aspects of dealer practices relating to the use of consultants to
solicit municipal securities business. However, as noted in the April Notice, several factors have
caused the MSRB to consider whether some consultant practices may present challenges to the
municipal securities market if left unchecked. As a proactive measure to forestall the potential
growth of questionable practices that could imperil the high level of integrity of the municipal
securities market, the MSRB published the original draft amendments to Rule G-38 to raise the
ethical standards of the municipal securities industry. The amendments would apply the basic
standards of fair practice and professionalism embodied in MSRB rules to the process by which
municipal securities business is solicited.

The MSRB appreciates the comments it received from industry participants on the April
Notice and, where appropriate, has made certain revisions to the draft amendments to reflect
these comments. However, the majority of the comments received by the MSRB related to the
political activities of consultants and the potential application, either in whole or in part, of Rule
(G-37 to contributions made by consultants, with only limited commentary on the other facets of
the proposal. Although the possibility of circumvention of Rule G-37 was one important factor
in the MSRB’s decision to seek comment on the proposal, the MSRB also believes that the basic
standards of fair practice and professionalism embodied in MSRB rules, which apply to all other

4 Rule G-37 prohibits dealers from engaging in municipal securities business with issuers

for two years after certain contributions to issuer officials are made by dealers, their
MFPs or political action committees (“PACs”) controlled by the dealers or their MFPs.
The rule also requires disclosure on Form G-37/G-38 of political contributions to issuer
officials and payments to state and local political parties made by dealers, MFPs, other
dealer executive officers, and PACs controlled by the dealers or their MFPs. Rule G-20
places limitations on gifts made to individuals in relation to the municipal securities
activities of the individuals’ employers.

See “Requirements for Dealers to Obtain from Their Consultants Information on Political
Contributions and Payments to Political Parties and for Dealers to Report Such
Information to the Board,” December 9, 1999, MSRB Reports, Vol. 20, No. 1 (March
2000).
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municipal securities activities undertaken on behalf of dealers, should be made applicable to the
process by which municipal securities business is solicited. Furthermore, the MSRB is
concerned whether increases in levels of compensation paid to consultants for successfully
obtaining municipal securities business could motivate consultants to use more aggressive tactics
in their contacts with issuers. Both of these concerns served as critical bases for the MSRB’s
rulemaking proposal to ensure that the activities of persons who solicit municipal securities
business on behalf of dealers are appropriately supervised and subject to the industry’s ethical
standards of fair practice and professionalism.

Thus, the MSRB is publishing for further industry comment a revised version of the draft
amendments to Rule G-38. The revision would include the requirement that paid solicitations of
municipal securities business on behalf of a dealer be undertaken only by persons associated with
the dealer, as in the original draft amendments. However, with respect to the solicitation
activities of certain categories of persons, the revised version of draft Rule G-38 would differ
from the original draft amendments by retaining many of the requirements relating to contractual
arrangements and disclosure of various items of information (with certain modifications) that
exist under current Rule G-38 with respect to consultants. The MSRB also is publishing related
revised draft amendments to Rule G-37, Rule G-8 and Forms G-37/G-38 and G-37x.°

The MSRB seeks comments on all facets of the revised draft amendments. The principal
provisions of the revised draft amendments are summarized below.” This is followed by a
discussion of the principal comments received on the original draft amendments. To the extent
that the MSRB received substantive comments on the April Notice, the MSRB considered the
merits of the comments and made certain revisions to the proposal, as noted below.

SUMMARY OF REVISED DRAFT AMENDMENTS
Summary of Revised Draft Amendments to Rule G-38

Existing Rule G-38 on consultants would be deleted in its entirety. In its place, new
draft Rule G-38, on solicitation of municipal securities business, is proposed for comment.
Revised draft Rule G-38 would establish further requirements for paid solicitors of a dealer,
other than partners, directors, officers or employees of the dealer (“independent solicitors™), that
were not included in the original draft Rule G-38 but are similar in many respects to the
consultant requirements under existing Rule G-38.

Prohibited Payments. As originally proposed in the April Notice, new Rule G-38
would prohibit dealers from making any direct or indirect payment to any person, other than an

The revised draft amendments do not amend Rule G-9 (on preservation of records), as
did the original draft amendments. As a result of changes made to the draft amendments
to Rule G-38, the record retention requirement of Rule G-9 with respect to records
created under Rule G-38 would be retained.

The full text of the revised draft amendments, as well as revised draft Forms G-37/G-38
and G-37x, appear at the end of this notice.
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associated person of the dealer, for any solicitation of municipal securities business on behalf of
the dealer. This prohibition is retained in the revised draft amendments.

Definition of Solicitation. The original draft amendments defined solicitation as a
direct or indirect communication with an issuer for the purpose of obtaining or retaining
municipal securities business. In addition, the April Notice included a discussion regarding how
this definition should be applied and sought comment from the industry in this regard. The
revised draft amendments do not modify the original language of this definition. However, the
MSRB provides a more extensive discussion below on how this definition should be applied.

New Requirements with Respect to Independent Solicitors. The revised draft
amendments establish certain requirements for independent solicitors that were not included in
the original draft amendments. In most respects, these requirements are modeled after similar
requirements under existing Rule G-38 that apply to consultants. These requirements would not
apply to the solicitation activities of partners, directors, officers or employees of the dealer.

Solicitation Agreement — The dealer would be required to enter into a written agreement
with an independent solicitor (a “solicitation agreement”) before the independent solicitor
engages in communication with an issuer. A solicitation agreement must include the following:

. name, business address, role (including state or geographic area in which the
independent solicitor is working for the dealer) and compensation arrangement.
This is the same information required under current Rule G-38 for consultants.

. if the independent solicitor is not an individual (i.e., it is a corporation,
partnership or other entity), a requirement that the independent solicitor provide to
the dealer a list of any partner, director, officer or employee of the independent
solicitor who directly or indirectly communicates with an issuer to obtain
municipal securities business on behalf of the dealer (“solicitor personnel”).

These are the same types of personnel for which an entity acting as a consultant
must provide contribution information under current Rule G-38.

. a requirement that the independent solicitor provide to the dealer a list of all
contributions to issuer officials and payments to state or local political parties
made by the independent solicitor, any solicitor personnel and any political action
committee (“PAC”) controlled by the independent solicitor or solicitor personnel.®
Although somewhat similar to the types of contribution and payment information
required to be provided by a consultant under current Rule G-38, the range of

Contributions to issuer officials and payments to state or local political parties by an
independent solicitor who is an individual or by solicitor personnel would be subject to
the same de minimis exclusions available to MFPs under Rule G-37, in which case such
contributions and payments need not be reported.



96 of 289

contributions and payments required to be disclosed would be broader than under
current Rule G-38.”

. an agreement that the independent solicitor (if the solicitor is an individual) or any
of its solicitor personnel (if the solicitor is an entity) is an associated person of the
dealer with respect to solicitation activities undertaken on behalf of the dealer,
that such solicitation activities on behalf of the dealer shall be subject to the
direction and supervision of the dealer, and that such person shall undertake
solicitation activities for the dealer in conformity with MSRB rules. This
requirement does not appear in current Rule G-38 and is intended both to ensure
that independent solicitors and their solicitor personnel conform their solicitation
activities to standards of fair practice and professionalism and to eliminate any
ambiguity as to whether the independent solicitor would be considered an
associated person for purposes of the rule.

Disclosure to Issuers — The dealer would be required to make disclosures to issuers on

the use of independent solicitors in a manner similar to the disclosures required under current
Rule G-38 relating to consultants.'’ The disclosures to the issuer would consist of the following:

. the name, business address, role (including state or geographic area in which the
independent solicitor is working for the dealer) and compensation arrangement.
This is the same information required under current Rule G-38 for consultants.

° if the independent solicitor is an entity, a list of all solicitor personnel. This
requirement does not appear in current Rule G-38 and is intended to provide
issuers with information that would help them understand the nature of the
relationships that may exist with respect to individuals who communicate with
them about municipal securities business.

° a statement as to whether the dealer has any existing arrangement (other than a
solicitation agreement required under revised draft Rule G-38) with the

10

Under current Rule G-38, reportable contributions and payments are limited to those
made to officials of issuers with which a consultant has communicated and those made to
political parties operating within the geographic area of issuers with which the consultant
has communicated. However, since independent solicitors would also be MFPs under
Rule G-37 by virtue of their status as associated persons of the dealer, the contributions
and payments covered by revised draft Rule G-38 would include (with certain limitations
under the “look back” provision of Rule G-37(b)(ii)) those made to any issuer official or
to any state or local political party regardless of whether the independent solicitor has
communicated with the issuer, and the time frame for which contributions and payments
are covered also would change.

The disclosure must be made either (i) prior to the selection of the dealer for the
particular municipal securities business being sought or (ii) at or prior to the independent
solicitor’s first communication with the issuer for any municipal securities business.
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independent solicitor or any of its solicitor personnel under which any direct or
indirect payments from the dealer are or may be payable to the independent
solicitor or its solicitor personnel with respect to any activities of the independent
solicitor relating to the issuer.'' This requirement does not appear in current Rule
G-38 and is intended to provide issuers with information that would help them
understand the nature of the business and financial relationships that may exist
between a dealer and the independent solicitors they use to solicit business and to
identify any potential conflicts of interest.

Disclosure to MSRB on Form G-37/G-38 — The dealer would be required to make
disclosures on revised draft Form G-37/G-38 regarding the use of independent solicitors in a
manner similar to the disclosures required under current Form G-37/G-38 with respect to
consultants. The disclosures on Form G-37/G-38 would consist of the following:

the name, business address, role (including the state or geographic area in which
the independent solicitor is working on behalf of the dealer), compensation
arrangement, any municipal securities business obtained or retained by the
independent solicitor (with each such business listed separately) and dollar
amounts paid to the independent solicitor connected with particular municipal
securities business, if applicable. These are the same requirements applicable
under current Form G-37/G-38 with respect to consultants.

if the independent solicitor is an entity, a list of all solicitor personnel. This
information is currently not required on Form G-37/G-38 and is intended to
provide the marketplace and enforcement agencies with information helpful in
understanding the nature of the relationships that may exist with respect to
individuals who solicit municipal securities business.

a check-box disclosure of whether the dealer has any existing arrangement (other
than a solicitation agreement required under revised draft Rule G-38) with the
independent solicitor or any of its solicitor personnel under which any direct or
indirect payments from the dealer are or may be payable to the independent
solicitor or its solicitor personnel with respect to any activities of the independent
solicitor relating to issuers of municipal securities.'* This requirement does not

11

12

Some examples of existing arrangements that would be subject to this requirement

include agreements under which the independent solicitor seeks, on behalf of the dealer,
derivatives, public funds management or other types of business with the issuer. This
provision only requires disclosure of whether such other arrangement exists and would
not require the dealer to disclose any of the terms of such relationship.

Unlike in the case of the disclosure required to be made to an individual issuer as to
whether there exists such an arrangement for that specific issuer, the dealer would be
required to provide an affirmative response on Form G-37/G-38 if any such arrangement
exists for any issuer of municipal securities. See revised draft Form G-37/G-38 appearing
at the end of this notice. This provision only requires disclosure of whether such other
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appear in current Rule G-38 and is intended to provide the marketplace and
enforcement agencies with information helpful in identifying potential conflicts of
interest and understanding the nature of the business and financial relationships
that may exist between dealers and their independent solicitors. The existence of
other arrangements relating to issuers of municipal securities in certain
circumstances also may indicate potential indirect payments to independent
solicitors for solicitations of municipal securities business.

Form G-37/G-38 would be revised to include such items of information. Since contributions to
issuer officials and payments to state or local political parties made by independent solicitors,
their solicitor personnel and PACs they control would be treated as contributions and payments
made by MFPs, such disclosures would be made on Form G-37/G-38 in the same manner as
contributions and payments made by any other MFP. Therefore, revised draft Form G-37/G-38
would not include a separate section for reporting these contributions and payments, as currently
is the case with consultant contributions and payments in existing Form G-37/G-38.

Summary of Revised Draft Amendments to Rule G-37 and Forms G-37/G-38 and G-37x

The original draft amendments to Rule G-37 published in the April Notice inserted
references to the definition of solicitation in new Rule G-38, deleted references to the
information required to be provided under existing Rule G-38 and changed references from Form
G-37/G-38 to Form G-37. The revised draft amendments to Rule G-37 make several changes
from the original draft amendments. The revised draft amendments would:

° reinsert existing references to information required to be provided under revised
draft Rule G-38 (as described above) and to Form G-37/G-38.

° create a new definition of solicitor MFP, consisting of independent solicitors, any
solicitor personnel of an independent solicitor that is an entity, and any partner,
director, officer or employee of the dealer who solicits municipal securities
business.

° clarify that the de minimis exemption from the rule’s disclosure requirement and
ban on municipal securities business with respect to contributions and payments
made by an MFP applies only where the MFP is an individual."

° retain the existing name of Form G-37/G-38, and Section IV and the attachment
to the form would be retained with certain modifications to reflect the types of
information to be disclosed for independent solicitors (as described above)."

arrangement exists and would not require the dealer to disclose any of the terms of such
relationship.

13 This clarification reflects the fact that, under the revised draft amendments, some solicitor

MFPs may be entities that are not entitled to vote.

14 Form G-37/G-38 also would be amended to reflect the previous renaming of “executive

officers” as “non-MFP executive officers” under Rule G-37 and to rename the municipal
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° retain the changes to Form G-37x contained in the original draft amendments
without further modification.

Summary of Revised Draft Amendments to Rules G-8

As published in the April Notice, Rules G-8 and G-9 would have been amended to delete
recordkeeping requirements in connection with the consultant provisions of existing Rule G-38.
Under the current proposal, no amendments would be made to Rule G-9. The language relating
to consultants in Rule G-8 that were to be deleted pursuant to the original draft amendments
would largely be retained but modified to make them applicable solely with respect to
independent solicitors. However, the portions relating to records of political contributions and
payments to state or local political parties would remain deleted.”” The revised draft
amendments to Rule G-8 adds recordkeeping requirements relating to the list of solicitor
personnel of independent solicitors and of any arrangement (other than a solicitation agreement
required under revised draft Rule G-38) with an independent solicitor or any of its solicitor
personnel under which direct or indirect payments are or may be payable to the independent
solicitor or its solicitor personnel for activities of the independent solicitor relating to municipal
securities.

DISCUSSION OF COMMENTS ON THE ORIGINAL DRAFT AMENDMENTS
Constitutionality of Proposal

Comments Received. One commentator states that the draft amendments would violate
the First Amendment of the U.S. Constitution by requiring consultants to become MFPs. This
commentator argues that the U.S. Supreme Court has equated political contributions with
protected speech, and any restriction on speech must be narrowly tailored to advance a
compelling governmental interest. The commentator asserts that, assuming for the sake of
argument that pay-to-play problems exist relating to consultants, the draft amendments’
restrictions “far exceed what would be necessary to address that problem.”

MSRB Response. In upholding the constitutionality of Rule G-37 in Blount vs. SEC,'®
the Supreme Court recognized that, at its core, the rule was intended to sever the connection
between the making of political contributions and the awarding of municipal securities business.
The rule as then written (and as found constitutional) applied to various categories of associated
persons in addition to associated persons who solicit municipal securities business. For example,

securities business category designation of “private placement” to “agency offering” to
more accurately reflect the nature of this category.

15 Since contributions to issuer officials and payments to state or local political parties made

by independent solicitors, their solicitor personnel and PACs they control would be
treated as contributions and payments made by MFPs, records of such contributions
would already be covered under the recordkeeping provision relating to Rule G-37.

' Blountv. SEC, 61 F. 3d 938 (D.C. Cir. 1995), cert. denied, 116 S. Ct. 1351 (1996).
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the rule covers associated persons who underwrite or trade municipal securities or who supervise
such activities. Persons who undertake these types of activities on behalf of dealers have always
been associated persons. Given that the act of soliciting municipal securities business more
closely touches on the core purpose of Rule G-37 than do some of the other municipal securities
activities that are undertaken by associated persons already treated as MFPs, the MSRB firmly
believes that the argument that it is unconstitutional to require a person who solicits municipal
securities business on behalf of a dealer to be an associated person of that dealer, and thereby
also an MFP subject to Rule G-37, has no merit.

Reach of Rulemaking Proposal

Comments Received. Many commentators express a belief that the MSRB’s primary
concern in proposing the draft amendments related to political contributions, or suggest
alternatives to the MSRB’s proposal that solely address political contribution issues. For
example, many commentators propose that, in lieu of the draft amendments, the MSRB adopt a
version of Rule G-37 that would apply to consultants. These proposals are discussed below.

MSRB Response. As noted above, the MSRB is not concerned solely with the issue of
political giving by consultants but instead seeks to have the full range of MSRB fair practice and
professionalism standards apply to the process of soliciting municipal securities business.

Other Unregulated Municipal Securities Industry Participants

Comments Received. Many commentators are concerned that, although the problems
associated with pay-to-play in the municipal securities industry are not limited to dealers, only
dealers are subject to regulation in this area. They urge the MSRB to coordinate efforts with the
Securities and Exchange Commission (“SEC”), NASD and others to apply pay-to-play limits to
financial advisors, derivatives advisors, bond lawyers and other market participants.

MSRB Response. The MSRB recognizes that other participants in the municipal
securities industry face the same types of challenges as does the dealer community. However,
the MSRB’s rulemaking authority is limited under the Securities Exchange Act of 1934 (the
“Exchange Act”) to the activities of dealers. The MSRB strongly encourages other industry
participants to take affirmative steps to ensure the integrity of their portion of the marketplace
and toward severing the connection between political contributions and the awarding of contracts
relating to the municipal securities, derivative products and other financial activities of issuers.

Effective Date

Comments Received. Several commentators express concern about existing contractual
obligations if the draft amendments were to be adopted and urge the MSRB to make the effective
date apply prospectively so as not to disrupt or dismantle existing contracts.

MSRB Response. Should the MSRB adopt the revised draft amendments, the MSRB
would seek to have their effectiveness delayed for a period of time to permit dealers to
accommodate, or make the appropriate changes to, their existing contractual arrangements.
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Role of Consultants in the Municipal Securities Market

Comments Received. Many commentators believe that consultants are beneficial and
allow dealers, especially smaller regional dealers, to maximize their limited resources and
compete with larger national dealers. Some of these commentators express concern that the draft
amendments would negatively impact such dealers. One commentator states that the use of
consultants increases competition and provides issuers with greater choice, thereby resulting in
“better service at lower rates.” In addition, this commentator argues that consultants that have a
local presence “have unique knowledge regarding the local issuer’s needs and requirements,”
thereby improving the effectiveness of the dealer at servicing the issuer. Other commentators
note that “the municipal marketplace is uniquely fragmented, covering myriad issuers in diverse
locations.” They argue that consultants are necessary to providing quality service to such a
diverse market. Some commentators who believe that consultants are beneficial focus on their
role in providing specific expertise or services in connection with the completion of a financing,
rather than their role as solicitors of municipal securities business.

Other commentators believe that there is a significant problem with the use of consultants
that is appropriately addressed by requiring that solicitation activity be undertaken only by
associated persons of dealers. One commentator agrees “that eliminating the use of consultants
who are not associated persons will advance the ... standards of fair practice and professionalism
embodied in the Board’s rules and in the rules and regulations that govern all activities of
brokers, dealers and municipal securities dealers and their associated persons.” This
commentator views the draft amendments as “a sensible regulatory response to the increasing
and evolving use of third parties to solicit municipal securities business.” Another commentator
states that “removing the opportunity for improper conduct by consultants would result overall in
an improved environment for issuance of municipal securities.” A third commentator believes
that the draft amendments have “the benefit of removing the ability of a dealer to indirectly
evade the ‘pay to play’ prohibitions ... through the use of consultants.”

One commentator questions whether there has been a significant increase in contributions
by consultants, stating that the number of consultants making reportable political contributions
has “only increased by slightly over 2% (from 11.3% to 13.8%) during the last four-year period,
between 2000 and 2003.” This commentator further states that, “regardless of the level of the
contributions being made, there is no indication whatsoever that Consultant contributions are
being used to influence decisions regarding municipal securities business.” It states that
coupling Rule G-37(d), on indirect violations, with the existing disclosure requirements of Rule
G-38 provides an effective means for addressing the MSRB’s concerns.

With regard to compensation, one commentator argues that the increase in payments to
consultants “does not in any way indicate or imply that Consultants are engaging in pay-to-play
or that there is added pressure on Consultants to engage in aggressive or abusive practices.
Rather, the recent increase in compensation appears to be attributable to the significant increase
in the volume and size of municipal securities deals.” On the other hand, some commentators
state that they would support the prohibition of contingent compensation arrangements or
“success” fees paid to consultants. One commentator notes that such arrangements “have long
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been one of the primary traditional indicators under the securities laws as to whether a person is
required to register as a broker or dealer” and therefore any person who solicits municipal
securities business and has a contingent compensation arrangement should be properly
registered. Another commentator states that, while success fees can often be appropriate, “this
type of fee arrangement does introduce greater incentives to pursue municipal securities business
more aggressively and may, especially where these fees are very large, undermine public
confidence in the integrity of the municipal securities markets.” A third commentator states that
success fees “inherently apply...undue pressure on Consultants and create, at the very least, a
perception of impropriety.” However, another commentator opposes the imposition of
restrictions on the type and amount of compensation paid to consultants.

MSRB Response. The MSRB observes that current Rule G-38 applies only to persons
who solicit municipal securities business. Independent contractors that provide specific expertise
or services in connection with the completion of a financing and that do not solicit municipal
securities business are not considered to be consultants under current Rule G-38, nor would their
activities be affected under the draft amendments. The MSRB has noted that some industry
participants appear to have difficulty in distinguishing between solicitors and consultants that
provide technical expertise and, for this reason, the MSRB did not use the term “consultant” in
draft Rule G-38 to avoid further confusion on this point.

Contrary to the apparent understanding of some commentators, the draft amendments do
not prohibit the use of independent solicitors but instead require that they act in accordance with
MSRB rules and that they be subject to dealer supervision with respect to such actions. Thus,
dealers would be free to continue using independent solicitors who are willing to operate by the
rules of fair practice and professionalism under the supervision of the dealers — conditions under
which the dealers themselves must operate.

It is important to note that overall levels of giving have in fact increased, even though this
may primarily reflect a significant increase in the amount of reportable contributions being made
by those specific consultants that do make contributions rather than a sizeable increase in the
number of consultants making such contributions. The MSRB believes that many of the same
ethical considerations that resulted in the MSRB’s initial adoption of Rule G-37 with respect to
the political giving of dealers apply with respect to contributions made by consultants to officials
of issuers from whom they are attempting to obtain municipal securities business for their dealer
clients. Thus, treating the political giving of solicitors as MFP contributions and payments
subject to the full set of Rule G-37 requirements is appropriate given the direct connection that
independent solicitors have to the awarding of municipal securities business to dealers.

Further, although it may very well be that consultant compensation is rising because
larger issue sizes are resulting in percentage-based success fees that produce proportionately
larger pay-outs, the MSRB’s concern in this area does not arise so much from the cause of the
higher compensation but rather from the potential effect on solicitors’ behavior prompted by
such increase. The MSRB believes that this concern is better addressed through subjecting such
behavior to MSRB standards of fair dealing and professionalism, rather than by regulating the
amount or type of compensation paid to solicitors. In addition, as described above, the revised
draft amendments would require that compensation and related information for independent



103 of 289

solicitors be disclosed to issuers being solicited and on Form G-37/G-38 in a manner similar to
the current disclosure requirements for consultants.

Effect of Becoming an Associated Person

In the April Notice, the MSRB observed that prohibiting dealers from making payments
for solicitations to any person other than an associated person would necessitate that all paid
solicitors be associated persons and, consequently, also MFPs under Rule G-37."7 In addition,
the MSRB clarified that other MSRB rules would apply to the municipal securities activities
undertaken on behalf of the dealer by any such associated person.

The MSRB provided guidance in the April Notice with regard to the nature of the
relationship entailed by becoming an associated person of a dealer. The MSRB stated that, as a
general matter, a person could become associated with a dealer by becoming employed by the
dealer or by entering into an arrangement with the dealer whereby the dealer is given control
over such person’s municipal securities activities. This “control” would include the application
of MSRB rules to the municipal securities activities of such person and the subjection of such
activities to supervision by the dealer. The MSRB also clarified that, if the proposed rulemaking
were adopted, these “controlled” associated persons would not be subject to the fair practice
rules in connection with their day-to-day activities that are not related to the municipal securities
activities of the dealer, but only with respect to their municipal securities activities undertaken
for the dealer. Therefore, any solicitors who become associated with a dealer would need to
conform their municipal securities activities to all applicable MSRB rules. For example, in
soliciting municipal securities business, the solicitor would be subject to Rules G-17 and G-20.
The solicitor’s municipal securities activities also would be subject to supervision by the
appropriate principal under Rule G-27. In the April Notice, the MSRB also sought comments on
whether solicitors’ activities are such that they should be required to become appropriately
qualified under Rule G-3(a)(i) as municipal securities representatives.

Comments Received. Many commentators state that supervision of solicitors as
associated persons of the dealer would be extremely burdensome or impossible, particularly
where they are located at a distance from the dealer. Some commentators state that the added
cost of compliance could adversely affect smaller or minority firms. Others state that, in the case

17 An associated person of a broker or dealer is defined under Section 3(a)(18) of the

Exchange Act as any partner, officer, director or branch manager of the broker or dealer
(or any person occupying a similar status or performing similar functions), any person
directly or indirectly controlling, controlled by, or under common control with the broker
or dealer, or any employee of the broker or dealer. In the case of a municipal securities
dealer that is a bank, an associated person is defined under Section 3(a)(32) of the
Exchange Act as any person directly engaged in the management, direction, supervision,
or performance of any of the municipal securities dealer’s activities with respect to
municipal securities, and any person directly or indirectly controlling such activities or
controlled by the municipal securities dealer in connection with such activities. MSRB
Rule D-11 provides that persons whose functions are solely clerical or ministerial are not
treated as associated persons of brokers, dealers or municipal securities dealers.
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where a bank employee makes a referral to an affiliated dealer, the employee would be required
to function within two supervisory structures, leading to “duplicative oversight for little benefit.”
In addition, some commentators note that it may be difficult to distinguish which activities
undertaken by a solicitor that serves many clients would need to be supervised by a particular
dealer. Some commentators sought clarification as to the nature of the relationship that would be
necessary to ensure that a solicitor is considered an associated person for purposes of the rule,
and whether a firm rather than an individual could be a solicitor under the proposal. Another
commentator observes that the requirement to make solicitors be associated persons of the dealer
can have repercussions with respect to the rules of other securities regulators as well. Some
commentators state that persons whose only municipal securities activities consist of solicitation
of municipal securities business should not be required to qualify as municipal securities
representatives.

Many commentators suggest that the applicability of MSRB rules to solicitors be limited
to Rule G-37 itself, or that the MSRB draft new provisions having varying degrees of similarity
to those of Rule G-37. For example, one commentator recommends that the MSRB: (1) require
dealers to prohibit their consultants from making contributions to issuer officials; (2) prohibit
dealers from hiring a consultant to solicit an issuer if the consultant has made a contribution to an
official of that issuer; (3) require dealers to terminate their consultant agreement and cease
paying the consultant upon learning of a prohibited contribution; and (4) require dealers to obtain
periodic certifications from their consultants.

Another commentator recommends that the MSRB: (i) apply the contribution limits of
Rule G-37 to consultants; (i1) prohibit contingent fee arrangements; (iii) seek more aggressive
enforcement of Rule G-37(d), on indirect violations; and (iv) clarify what it considers abusive
practices and provide “best practices” guidelines regarding the use of consultants. Other
commentators propose different variations similar to the two preceding examples. While some
commentators believe that a contribution made by a consultant to an official of an issuer should
result in a ban on business for the dealer, others disagree and instead believe that the dealer
should only be required to terminate the consultant relationship.

MSRB Response. The MSRB notes that many dealers currently supervise associated
persons who are located in widely dispersed offices, sometimes consisting of one-person offices
throughout the country in geographically isolated locations. In some cases, these supervised
persons are not employees of the dealer, such as “independent” brokers who are nonetheless
associated persons of the dealer subject to the control of and supervision of the dealer with
respect to brokerage functions undertaken on the dealer’s behalf. In addition, some dealers
contract out the functions of municipal securities principals to independent contractors who
nonetheless also are under the control of the dealer with respect to such functions. These
contractors often enter into contemporaneous arrangements with multiple dealers. Furthermore,
NASD member firms sometimes are obligated under NASD Rule 3030 (on outside business
activities of an associated person) to supervise certain activities of their associated persons (e.g.,
certain investment advisory arrangements) when conducted as an employee of a different firm.
It is not uncommon currently for individuals to be subject to more than one set of regulatory
requirements (e.g., brokers who are also investment advisors), each relating to different aspects
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of their activities.'"® The same principles involved in permitting these arrangements also would
apply with respect to the supervision of solicitors under the draft amendments. Thus, the MSRB
believes that a dealer would be able to undertake the duties of supervision even when a solicitor
is not an employee of the dealer and may in fact be an employee of another firm that serves
multiple dealers. Further, the revised draft amendments make clear that, where an independent
solicitor is an entity, MSRB rules would be applied to those personnel of the solicitor who
undertake the communications on behalf of the dealer.

The MSRB has proposed in the revised draft amendments to Rule G-38 that an
independent solicitor’s contract with the dealer explicitly provide for the dealer’s control of and
supervision over the independent solicitor’s solicitation activities undertaken on behalf of the
dealer with respect to municipal securities business, which would thereby satisfy the requirement
that the independent solicitor be an associated person for purposes of MSRB rules. The MSRB
believes that this provision would eliminate any ambiguity regarding whether an independent
solicitor has indeed become an associated person for purposes of Rule G-38. In addition, the
language of the revised draft amendments specifically establishes that the independent solicitor’s
activities which must be subject to dealer supervision are those solicitation activities undertaken
on behalf of the dealer with respect to municipal securities business. The MSRB is of the view
that an independent solicitor that limits its activities on behalf of a dealer to such solicitation
activities would not be required to qualify as a municipal securities representative.

The MSRB disagrees that only Rule G-37, and not the other rules of the MSRB, should
apply to the activities of solicitors. As noted above, one of the principal purposes of this
proposal was to make the process of soliciting municipal securities business subject to the
standards of fair practice and professionalism that apply to the other municipal securities
activities of dealers. Imposition solely of Rule G-37 would fall short of this objective.

The MSRB understands that dealers and their consultants will have to weigh various
considerations in determining whether to continue in their arrangements with respect to the
solicitation of municipal securities business and concedes that some consultants may choose not
to continue soliciting business on behalf of dealers. The MSRB believes that the benefits gained
from holding solicitors to standards of fair dealing and professionalism far outweigh the cost of
the possible decrease in the size of the pool of available solicitors resulting from the departure
from that business of consultants who are unwilling or unable to abide by these standards.

The MSRB received comments both in favor of and in opposition to the draft
amendments from large national firms and small or regional firms. Taken as a whole, the

18 The MSRB observes that, pursuant to Section 15B(b)(2)(H) of the Exchange Act,
Congress directed the MSRB to define the term “separately identifiable department or
division” (“SID”) of a bank in a manner that would permit a SID to engage in municipal
securities activities within the bank itself and also to engage in activities unrelated to
municipal securities. This Congressional formulation clearly envisioned that many
personnel within SIDs who are engaged in municipal securities activities would be
subject to dual regulatory structures. See MSRB Rule G-1.
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comments did not provide persuasive evidence that the draft amendments would have a disparate
effect on different types of dealers.

Definition of Solicitation

Solicitation is defined in draft new Rule G-38 as any direct or indirect communication
with an issuer for the purpose of obtaining or retaining municipal securities business. In the
April Notice, the MSRB stated that this is consistent with the types of communications covered
by the consultant definition in existing Rule G-38. Thus, just as a consultant who currently
communicates indirectly with an issuer through a third party (e.g., through issuer agents such as
financial advisors, bond counsel, etc, or through conduit borrowers in connection with private
activity bond issues) to obtain municipal securities business for a dealer can be subject to current
Rule G-38, depending upon the specific facts and circumstances, so too could an indirect
communication with an issuer through a third party be considered a solicitation under draft new
Rule G-38. The MSRB noted in the April Notice that the definition of MFP in existing Rule G-
37(g)(iv) is not dependent upon the person to whom a solicitation to obtain business is made. As
the definition of solicitation would be amended, either direct or indirect communications with an
issuer to obtain business would trigger the application of Rule G-37. The MSRB stated that it
would not view this as a change in how Rule G-37 operates.

The April Notice made clear that intent is an important element in determining whether a
communication should be considered a solicitation under Rules G-37 and G-38, both as currently
in effect and as they would be modified by the draft amendment, and provided examples of
instances where a communication would not be a solicitation. The April Notice further stated
that communications incidental to undertaking tasks to complete municipal securities business
for which the dealer has already been engaged are not solicitations. The MSRB sought comment
particularly on whether a communication with a conduit borrower to hire a dealer as an
underwriter for a private activity bond issue where the issuer ultimately must approve the
underwriter for the issue should be considered an indirect communication with the issuer.

Comments Received. Most commentators seem to accept the draft rule language of the
definition of solicitation — a direct or indirect communication with an issuer for the purpose of
obtaining or retaining municipal securities business — as appropriate, although one commentator
states that the term should be limited to “activity aimed at an issuer” out of concern that any
communication with a third party regarding a municipal securities issue could potentially
become a solicitation of an issuer if the third party passes such communication on to the issuer.

Many commentators are concerned with two general scenarios where they believe that
certain types of communications should not be considered solicitations. These involve
communications with conduit borrowers and limited communications with issuers.

Many commentators express concern over whether communications with a conduit
borrower would be considered an indirect solicitation of the conduit issuer, stating that where the
conduit borrower selects the underwriter, a contribution to an issuer official could not influence
the selection process. One commentator argues that, in some cases, the “conduit borrower would
not have any influence over the issuer or even the selection of the issuer” and therefore should
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“not be considered [an] agent[] of the issuer.” Another commentator asks that the MSRB clarify
that, in connection with a conduit issuance in which the issuer is brought into the discussions
only after the feasibility of tax-exempt financing is determined and the election of an underwriter
has been made, there is no indirect communication with the issuer that is intended to obtain
municipal securities business for the dealer. One commentator states that, in the alternative, if
the MSRB interprets Rule G-37 to cover mere communications with private obligors, it should
“carve out an exemption that reflects how conduit deals really work.”

With respect to limited direct communications with issuer officials, some commentators
believe that bank employees and other associated persons of a dealer should be free to inform
issuers that the affiliated dealer has municipal securities capabilities and provide to issuers
contact information for MFPs of the dealer without the communication becoming a solicitation.

MSRB Response. The MSRB believes it would be appropriate to provide a more
detailed discussion on certain issues raised by the commentators. Thus, the MSRB restates in
full its discussion on solicitation set forth in the April Notice, with various modifications:

Intent — The MSRB notes that the existing concept of solicitation under current Rules G-
37 and G-38 includes the element of intent in that the communication has a purpose of obtaining
municipal securities business. This same intent element would be continued in draft new Rule
(G-38’s formulation that a solicitation involves a communication “for the purpose of” obtaining
business for the dealer. The determination of whether a particular communication is a
solicitation is dependent upon the specific facts and circumstances relating to such
communication.

Limited Communications with Issuer Representative — If an issuer representative asks
an associated person of a dealer whether the dealer has municipal securities capabilities, the
associated person generally would not be viewed as having solicited municipal securities
business if he or she provides a limited affirmative response, together with either providing the
issuer representative with contact information for an MFP of the dealer or informing the issuer
representative that the associated person will have dealer personnel who handle municipal
securities business contact him or her. Similarly, if an issuer representative is discussing
governmental cash flow management issues with an associated person of a dealer who
concludes, in his or her professional judgment, that an appropriate means of addressing the
issuer’s needs may be through an issue of municipal securities, the associated person generally
would not be viewed as having solicited business if he or she provides a limited communication
to the issuer representative that such alternative may be appropriate, together with either
providing the issuer representative with contact information for an MFP or informing the issuer
representative that the associated person will have dealer personnel who handle municipal
securities business contact him or her.

In the examples above, if the associated person receives compensation such as a finder’s
or referral fee for such business or if the associated person engages in other activities that could
be deemed a solicitation with respect to such business (for example, attending presentations of
the dealer’s municipal finance capabilities or responding to a request for proposals), the
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associated person generally would be viewed as having solicited the business.'”” The examples
above are intended for illustrative purposes and are not the only instances in which a solicitation
may be deemed to have or have not occurred.

Promotional Communications — The MSRB understands that an associated person of a
dealer may provide information to potential clients and others regarding the general capabilities
of the dealer through either oral or written communications. Any such communication that is
not made with the purpose of obtaining or retaining municipal securities business would not be
considered a solicitation. Thus, depending upon the specific facts and circumstances, a
communication that merely lists the significant business lines of a dealer without further
descriptive information and which does not give the dealer’s municipal securities practice a place
of prominence within such listing generally would not be considered a solicitation unless the
facts and circumstances indicate that it was aimed at obtaining or retaining municipal securities
business. To the extent that a communication, such as a dealer brochure or other promotional
materials, contains more than a mere listing of business lines, such as brief descriptions of each
business line (including its municipal securities capabilities), determining whether such
communication is a solicitation depends upon whether the facts and circumstances indicate that it
was undertaken for the purpose of obtaining or retaining municipal securities business. The
nature of the information provided and the manner in which it is presented are relevant factors to
consider. Although no single factor is necessarily controlling in determining intent, the
following considerations, among others, may often be relevant: (i) whether the municipal
securities practice is the only business line included in the communication that would reasonably
be of interest to an issuer representative; (ii) whether the portions of the communication
describing the dealer’s municipal securities capabilities are designed to garner more attention
than other portions describing different business lines; (iii) whether the communication contains
quantitative or qualitative information on the nature or extent of the dealer’s municipal securities
capabilities that is promotional in nature (e.g., quantitative or qualitative rankings, claims of
expertise, identification of specific transactions, language associated with “puffery,” etc.); and
(iv) whether the dealer is currently seeking to obtain or retain municipal securities business.

Work-Related Communications — Another aspect of the intent element relates to
communications that are incidental to undertaking tasks to complete municipal securities
business for which the dealer has already been engaged. These types of communications
generally are not solicitations under current Rule G-37 and would continue not to be solicitations
under draft new Rule G-38. For example, if a dealer has engaged an independent contractor as a
cash flow consultant to provide expert services on a negotiated underwriting for which the dealer
has already been selected and the contractor communicates with the issuer on cash flow matters
relevant to the financing, such communication would not be a solicitation under draft new Rule
G-38. Similarly, if a dealer has already been selected to serve as the underwriter for an airport
financing and a non-MFP employee of the dealer who normally works on airline corporate
matters is used to provide his or her expertise to complete the financing, communications in this
regard by the employee with the issuer would not be a solicitation under draft new Rule G-38.
The fact that the work product of such person may be used by MFPs of the dealer in their
solicitation activities would not make the producer of the work product a solicitor unless such

19 See Rule G-37 Questions and Answers IV.10-13, reprinted in MSRB Rule Book.
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person personally presents his or her work to the issuer in connection with soliciting the
municipal securities business.

Communications with Conduit Borrowers — The MSRB understands that dealers often
work closely with private entities on their capital and other financing needs. In many cases, this
work may evolve into a conduit borrowing through a conduit issuer. Although the ultimate
obligor on such a financing is the private entity, if the dealer acts as underwriter for a financing
undertaken through a conduit issuer on other than a competitive bid basis, it is engaging in
municipal securities business for purposes of Rule G-37. The selection of the underwriter for
such a financing frequently is made by the conduit borrower. However, contrary to some
commentators’ assertions that contributions to conduit issuers could not affect the award of
municipal securities business, conduit financings originate under a myriad of circumstances and
the conduit issuer typically has the power to affect which dealer acts as underwriter. While in
many cases conduit issuers have either formal procedures or an informal historical practice of
accepting the dealer selected by the conduit borrower, some conduit issuers may set minimum
standards that dealers must meet to qualify to underwrite a conduit issue, and other conduit
issuers may have a slate of dealers selected by the conduit issuer from which the conduit
borrower chooses the underwriter for its issue. Still other conduit issuers may defer to the
conduit borrower’s selection of lead underwriter but may require the underwriting syndicate to
include additional dealers selected by the issuer or selected by the conduit borrower from a slate
of issuer-approved underwriters, often with the purpose of ensuring participation by local dealers
or historically disadvantaged dealers. A smaller number of conduit issuers retain more
significant control over which dealers act as underwriters, either by making the selection for the
conduit borrower or by considering the conduit borrower’s selection to be merely a suggestion
which in some cases the conduit issuer does not follow. However, in virtually all cases, the
conduit issuer will maintain ultimate power to control which dealer underwrites a conduit issue
since the conduit issuer has discretion to withhold its agreement to issue the securities through
any particular dealer.

From a literal perspective, any communication by a dealer with a conduit borrower that is
intended to cause the borrower to select the dealer to serve as underwriter for a conduit issue
could be considered a solicitation of municipal securities business. This is because the conduit
borrower eventually communicates its selection of the dealer to act as underwriter to the conduit
issuer for approval. This series of communications would, by its terms, constitute an indirect
communication by the dealer through the conduit borrower to the conduit issuer with the intent
of obtaining municipal securities business.

However, the MSRB believes that, under certain circumstances, a dealer may establish
that a communication with a conduit borrower intended to cause the borrower to select the dealer
to serve as underwriter should not be deemed an indirect solicitation of the issuer. Thus, if the
dealer can establish that no reasonable nexus could exist between the making of contributions to
officials of the conduit issuer within the meaning of Rule G-37 and the selection of the
underwriter for such conduit financing, then a communication with the borrower would not be
deemed a solicitation. A determination of whether such a reasonable nexus could exist depends
on the specific facts and circumstances. For example, if a conduit issuer historically defers to its
conduit borrowers’ selections of underwriters and, for a particular issue, the issuer in fact has not
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influenced the borrower’s selection of the underwriter, communications with the conduit
borrower to obtain that underwriting assignment would not be considered a solicitation.

Further, regardless of whether the conduit issuer actively exercises control over the dealer
selected to underwrite municipal securities business, if an associated person of a dealer who is
providing investment banking services and corporate financing advice to a private company
concludes, in his or her professional judgment, that an appropriate financing alternative may be a
conduit financing, a limited communication to the company by the associated person that such
financing alternative may be appropriate, together with the provision to the company of contact
information for an MFP of the dealer, generally would not be presumed to be a solicitation.
Alternatively, the associated person could inform the company that the associated person will
have dealer personnel who handle municipal securities business contact it, and could provide the
company’s contact information to an MFP of the dealer.

Exemptions from Definition of Solicitation

Existing Rule G-38 provides exemptions from the definition of consultant for certain
non-associated persons, such as lawyers, accountants and engineers if their sole basis for
compensation from the dealer is the actual provision of legal, accounting or engineering services.
Existing Rule G-38 also has been interpreted to exclude other dealers who are members of an
underwriting syndicate from the definition of consultant for purposes of such underwriting. The
draft new rule does not provide such exemptions with respect to persons whose communications
could be deemed solicitations.

Comments Received. Some commentators ask that the MSRB create exemptions from
the definition of solicitation for those communications by persons who provide legal, accounting,
engineering and legislative lobbying services.

MSRB Response. The current exemptions under Rule G-38 for persons providing legal,
accounting or engineering services are not blanket exemptions. Rather, these exemptions
effectively shield such persons from being considered consultants if they are not receiving
separate payment for their solicitation activities. This treatment would continue under revised
draft Rule G-38. So long as such persons are not being paid directly or indirectly for their
solicitation activities (i.e., they are paid solely for their provision of legal, accounting or
engineering services with respect to the issue), they would not become subject to revised draft
Rule G-38. Similarly, in the case of joint ventures created by a dealer with other professionals
seeking to engage in municipal securities business, so long as the members of the joint venture
are making a good faith effort to be engaged to undertake a bona fide role in the business, the
MSRB would view any communications by a member of the joint venture with the issuer as
being made on its own behalf and not on behalf of the dealer. However, if payments are being
made by or on behalf of the dealer to such other professionals separate from the payments they
may receive for actual professional services rendered in connection with an issue, their
communications with the issuer could be considered solicitations on behalf of the dealer.

Prohibited Payments for Solicitations by Non-Associated Persons
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Draft new Rule G-38 would prohibit a dealer from providing or agreeing to provide,
directly or indirectly, payment to non-associated persons for soliciting municipal securities
business. The term payment is defined as any gift, subscription, loan, advance, or deposit of
money or anything of value. Payment is not limited to cash compensation and can consist of
anything of value, including reciprocal agreements to engage another party in exchange for
obtaining municipal securities business. For example, if a person solicits specific municipal
securities business for a dealer in exchange for being hired by the dealer to provide services for a
different engagement of municipal securities business, such quid pro quo arrangement would
constitute payment for purposes of draft new Rule G-38. Further, there is no requirement under
draft new Rule G-38 that there exist an agreement that induces the communication on behalf of
the dealer. Thus, a communication by any person could be considered a solicitation even if it is
undertaken without the dealer’s prior knowledge or arrangement. In such an instance, the dealer
would be prohibited under draft new Rule G-38 from paying a “finder’s fee” to such person for
such communication if the person is not associated with the dealer.

Comments Received. The MSRB did not receive significant commentary with respect
to the nature of payments covered by the draft amendments, other than the suggestion from
several commentators that the MSRB prohibit contingent or success fees.

MSRB Response. As noted above, the MSRB has declined to prohibit contingent or
success fees. No change has been made with respect to the nature of payments in the revised
draft amendments.

Disclosure

Existing Rule G-38 requires that the dealer provide specific information to issuers and on
Form G-37/G-38 about a consultant’s role, compensation arrangement and amounts paid to it. In
addition, dealers currently are required to disclose certain non-de minimis political contributions
to issuer officials and payments to state and local political parties made by consultants. Under
the original draft amendments, these disclosures would no longer be required, except that certain
political contributions and payments by solicitors who become MFPs under the draft rule would
be subject to disclosure. The MSRB sought comment on whether it should maintain disclosure
requirements for compensation arrangements and payments made to solicitors who are
associated persons but not employees of a dealer.

Comments Received. Many commentators state that the disclosure provisions of Rule
G-38 work well in their current form, although these comments were made primarily as an
argument against adopting the draft amendments.*

MSRB Response. The MSRB did not receive significant commentary on whether some
or all of the existing disclosures for consultants should be retained for solicitors. In considering

20 Several commentators also recommend that the MSRB amend Rule G-37 to require

disclosure of contributions to issuer officials by dealer affiliated banks, bank PACs and
bank holding company PAC:s.
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further the original draft amendments, however, the MSRB has concluded that disclosure of
information regarding the arrangements between dealers and their independent solicitors would
be appropriate to permit continued scrutiny of such arrangements and activities as a safeguard for
the industry. As a result, the MSRB is proposing in the revised draft amendments to retain the
Form G-37/G-38 disclosure requirements with respect to such independent solicitors as

described above.

ER A S

The MSRB seeks comment on all aspects of the proposal, including in particular:

° whether and/or how dealers can effectively apply the associated person concept to
independent solicitors (i.e., which solicitor activities would be subject to MSRB
rules and how would the dealer supervise the solicitor)

° whether solicitors’ compensation arrangements should be disclosed

° what types of arrangements involving payments from dealers to independent
solicitors should trigger “yes/no disclosure” (e.g., all arrangements relating to
issuers even if they have nothing to do with municipal securities, or only
arrangements relating to municipal securities)

Comments from all interested parties are welcome. Comments should be submitted no
later than December 15, 2004 and may be directed to Ernesto A. Lanza, Senior Associate
General Counsel. Written comments will be available for public inspection.

September 29, 2004
ER L S

Text of Revised Draft Amendments’!

Rule G-38. Solicitation of Municipal Securities Business Consultants

[The existing language of Rule G-38 would be deleted in its entirety and replaced by the
following rule language:|

(a) Prohibited Payments. No broker, dealer or municipal securities dealer may provide or agree

to provide, directly or indirectly, payment to any person, other than an associated person of such
broker, dealer or municipal securities dealer, for a solicitation on behalf of such broker, dealer or
municipal securities dealer.

(b) Independent Solicitors as Associated Persons. An independent solicitor that has entered into
a Solicitation Agreement in compliance with the requirements of section (c) of this rule with a

21 Underlining indicates additions; strikethrough indicates deletions.
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broker, dealer or municipal securities dealer with respect to the independent solicitor’s municipal
securities activities undertaken for, on behalf of, or in furtherance of the interests of such broker,
dealer or municipal securities dealer shall be considered an associated person of the broker,
dealer or municipal securities dealer.

(c) Solicitation Agreements With Independent Solicitors.

(1) Each broker, dealer or municipal securities dealer that uses an independent solicitor to
solicit municipal securities business on its behalf shall evidence the arrangement by a writing
setting forth, at a minimum, the name, business address, role (including the state or geographic
area in which the independent solicitor is working on behalf of the broker, dealer or municipal
securities dealer) and compensation arrangement of each such independent solicitor
(“Solicitation Agreement”). The Solicitation Agreement shall require the independent solicitor
to provide to the broker, dealer or municipal securities dealer, in writing, in sufficient time for
the broker, dealer or municipal securities dealer to meet its reporting obligations under section
(e) of this rule, with:

(A) if the independent solicitor is not an individual, a list of solicitor personnel of
the independent solicitor;

(B) a list, by category, of any contributions to officials of issuers and payments to
political parties of states and political subdivisions during each calendar quarter made by:

(1) the independent solicitor; provided, however, that contributions to an
official of an issuer made by an independent solicitor who is an individual and
who is entitled to vote for such official shall not be required to be provided if the
contributions made by such independent solicitor, in total, are not in excess of
$250 to such official, per election, and payments made by an independent solicitor
who is an individual to a political party of a state or a political subdivision in
which such independent solicitor is entitled to vote shall not be required to be
provided if the payments made by such independent solicitor to such political
party, in total, do not exceed $250 per year;

(2) if the independent solicitor is not an individual, any solicitor personnel
of the independent solicitor; provided, however, that contributions to an official of
an issuer made by any solicitor personnel who is entitled to vote for such official
shall not be required to be provided if the contributions made by such solicitor
personnel, in total, are not in excess of $250 to such official, per election, and
payments made by any solicitor personnel to a political party of a state or a
political subdivision in which such solicitor personnel is entitled to vote shall not
be required to be provided if the payments made by such solicitor personnel to
such political party, in total, do not exceed $250 per year; and

(3) any political action committee controlled by the independent solicitor
or any solicitor personnel of the independent solicitor.
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(i1) The Solicitation Agreement shall set forth the agreement of the broker, dealer or
municipal securities dealer and the independent solicitor that:

(A) either:

(1) if the independent solicitor is an individual, that the independent
solicitor shall be an associated person of the broker, dealer or municipal securities
dealer for purposes of Board rules with respect to the independent solicitor’s
solicitation activities undertaken for, on behalf of, or in furtherance of the
interests of such broker, dealer or municipal securities dealer with respect to
municipal securities business; or

(2) if the independent solicitor is not an individual, that all solicitor
personnel of the independent solicitor shall be associated persons of the broker,
dealer or municipal securities dealer for purposes of Board rules with respect to
the independent solicitor’s solicitation activities undertaken by such solicitor
personnel for, on behalf of, or in furtherance of the interests of such broker, dealer
or municipal securities dealer with respect to municipal securities business; and

(B) all solicitation activities undertaken by the independent solicitor or any
solicitor personnel of the independent solicitor for, on behalf of, or in furtherance of the
interests of the broker, dealer or municipal securities dealer with respect to municipal
securities business shall be subject to the direction and supervision of the broker, dealer
or municipal securities dealer and that the independent solicitor or solicitor personnel
shall undertake such solicitation activities in conformity with Board rules.

(1i1) The Solicitation Agreement must be entered into before the independent solicitor
engages in any direct or indirect communication with an issuer on behalf of the broker, dealer or
municipal securities dealer.

(d) Disclosure to Issuers. Each broker, dealer or municipal securities dealer shall submit in
writing to each issuer with which the broker, dealer or municipal securities dealer is engaging or
is seeking to engage in municipal securities business information on independent solicitors used,
directly or indirectly, by the broker, dealer or municipal securities dealer to attempt to obtain or
retain municipal securities business with such issuer, which information shall include the name
of the independent solicitor, business address, role (including the state or geographic area in
which the independent solicitor is working on behalf of the broker, dealer or municipal securities
dealer), compensation arrangement, a list of all solicitor personnel of the independent solicitor if
the independent solicitor is not an individual, and an indication as to whether the broker, dealer
or municipal securities dealer has had at any time during the past year any arrangement (other
than a Solicitation Agreement under section (c) of this rule) with the independent solicitor or any
of its solicitor personnel under which any direct or indirect payment from the broker, dealer or
municipal securities dealer is or will be made to the independent solicitor or its solicitor
personnel with respect to any activities of the independent solicitor relating to such issuer. Such
information shall be submitted to the issuer either:



115 of 289

(1) prior to the selection of any broker, dealer or municipal securities dealer in connection
with the particular municipal securities business being sought; or

(11) at or prior to the independent solicitor’s first direct or indirect communication with
the issuer for any municipal securities business. Each broker, dealer or municipal securities
dealer shall promptly advise the issuer, in writing, of any change in the information disclosed
pursuant to this subsection (d)(ii) on each solicitation arrangement relating to such issuer. In
addition, each broker, dealer or municipal securities dealer disclosing information pursuant to
this subsection (d)(ii) shall update such information by notifying each issuer in writing within
one year of the previous disclosure made to such issuer concerning each independent solicitor’s
name, company, role, compensation arrangement, and the list of all solicitor personnel of the
independent solicitor if the independent solicitor is not an individual, even where the information
has not changed; provided, however, that this annual requirement shall not apply where the
broker, dealer or municipal securities dealer has ceased to use the independent solicitor, directly
or indirectly, to attempt to obtain or retain municipal securities business with the particular
issuer.

(e) Disclosure to Board. Each broker, dealer and municipal securities dealer shall send to the
Board, and the Board shall make public, reports of all independent solicitors used by the broker,
dealer or municipal securities dealer during each calendar quarter. Such reports must be sent to
the Board on Form G-37/G-38 by the last day of the month following the end of each calendar
quarter (these dates correspond to January 31, April 30, July 31, and October 31) in the manner
provided under Rule G-37. Such reports shall include, for each independent solicitor, in the
prescribed format:

(1) the independent solicitor’s name pursuant to the Solicitation Agreement;
(ii) business address;

(iii) role (including the state(s) or geographic area(s) in which the independent solicitor is
working on behalf of the broker, dealer or municipal securities dealer);

(iv) if the independent solicitor is not an individual, a list of all solicitor personnel of the
independent solicitor;

(v) specific compensation arrangement;

(vi) total dollar amount of payments made to the independent solicitor during the report
period;

(vii) any municipal securities business obtained or retained by the independent solicitor
with each such business listed separately;

(viii) dollar amounts paid to the independent solicitor connected with particular
municipal securities business if applicable; and
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(ix) an indication as to whether the broker, dealer or municipal securities dealer has had
at any time during the past year any arrangement (other than a Solicitation Agreement under
section (c) of this rule) with the independent solicitor or any of its solicitor personnel under
which any direct or indirect payment from the broker, dealer or municipal securities dealer is or
will be made to the independent solicitor or its solicitor personnel with respect to any solicitation
activities of the independent solicitor relating to issuers of municipal securities.

Contributions to officials of issuers and payments to political parties of a state or a political
subdivision shall be disclosed as contributions and payments by a solicitor MFP as provided
under Rule G-37(e)(i)(A) and (B).

(f) Definitions. For purposes of this rule, the following terms shall have the following meanings:

(1) The term “solicitation” means a direct or indirect communication by any person with
an issuer for the purpose of obtaining or retaining municipal securities business, and the term “to
solicit” means to communicate, directly or indirectly, with an issuer for the purpose of obtaining
or retaining municipal securities business.

(i1) The term “independent solicitor” of a broker, dealer or municipal securities dealer
means any person, other than an individual who is a partner, director, officer or employee of the
broker, dealer or municipal securities dealer, to which the broker, dealer or municipal securities
dealer provides or agrees to provide, directly or indirectly, payment for a solicitation on behalf of
the broker, dealer or municipal securities dealer.

(ii1) The term “Solicitation Agreement” shall have the meaning set forth in section (c)(i)
of this rule.

(iv) The term “solicitor personnel” of an independent solicitor that is not an individual
means any individual who is a partner, director, officer or employee of the independent solicitor
who has directly or indirectly communicated during the past year with an issuer to obtain
municipal securities business on behalf of the broker, dealer or municipal securities dealer.

99 ¢C 29 ¢

(v) The terms “contribution,” “issuer,” “municipal securities business,” “payment” and
“solicitor MFP” shall have the meanings set forth in Rule G-37(g).

L
Rule G-37. Political Contributions and Prohibitions on Municipal Securities Business
(a) Purpose. No change.

(b) Ban on Municipal Securities Business.

(1) No broker, dealer or municipal securities dealer shall engage in municipal securities
business with an issuer within two years after any contribution to an official of such issuer made
by:
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(A) the broker, dealer or municipal securities dealer;

(B) any municipal finance professional associated with such broker, dealer or
municipal securities dealer; or

(C) any political action committee controlled by the broker, dealer or municipal
securities dealer or by any municipal finance professional;

provided, however, that this section shall not prohibit the broker, dealer or municipal securities
dealer from engaging in municipal securities business with an issuer if the only contributions
made by the persons and entities noted above to officials of such issuer within the previous two
years were made by municipal finance professionals who are individuals to officials of such
issuer for whom the municipal finance professionals were entitled to vote and which
contributions, in total, were not in excess of $250 by any municipal finance professional to each
official of such issuer, per election.

(i1) For any person an-individual des1gnated as a mun1c1pa1 finance professmnal solely
by reason of being a solicitor MFP, pursua ; :

thisrule; the provisions of paragraph (b)(1) shall apply to contrlbutlons made by such sollc1t0r
MEFP individual to officials of an issuer prior to becoming a municipal finance professional only
if such solicitor MFP individual solicits municipal securities business from such issuer.

(ii1) No change.

(c) Prohibition on Soliciting and Coordinating Contributions. No change.

(d) Circumvention of Rule. No change.

(e) Required Disclosure to Board.

(1) Except as otherwise provided in paragraph (e)(i1), each broker, dealer or municipal
securities dealer shall, by the last day of the month following the end of each calendar quarter
(these dates correspond to January 31, April 30, July 31 and October 31) send to the Board Form
(G-37/G-38 setting forth, in the prescribed format, the following information:

(A) for contributions to officials of issuers (other than a contribution made by a
municipal finance professional who is an individual or a non-MFP executive officer to
an official of an issuer for whom such person is entitled to vote if all contributions by
such person to such official of an issuer, in total, do not exceed $250 per election) and
payments to political parties of states and political subdivisions (other than a payment
made by a municipal finance professional who is an individual or a non-MFP executive
officer to a political party of a state or a political subdivision in which such person is
entitled to vote if all payments by such person to such political party, in total, do not
exceed $250 per year) made by the persons and entities described in subclause (2) of this
clause (A):
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(1)-(2) No change.
(B)-(F) No change.

The Board shall make public a copy of each Form G-37/G-38 received from any broker, dealer
or municipal securities dealer.

(i1)€A) No broker, dealer or municipal securities dealer shall be required to send Form G-
37/G-38 to the Board for any calendar quarter in which either:

(A) ) No change.

(B) 2) subjeet-to-clause(B)-of this-paragraph(e)(i); such broker, dealer or

municipal securities dealer has not engaged in municipal securities business, but only if
such broker, dealer or municipal securities dealer:

(1) &) No change.

(2) ) No change.

(ii1)-(iv) No change.

(f) Voluntary Disclosure to Board. No change.

(g) Definitions.
(1)-(ii1) No change.
(iv) The term “municipal finance professional” means:

(A) No change.

(B) any solicitor MFP; asseciated-person-whe-selicits- municipal seeurities

(C)-(E) No change.
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Each person designated by the broker, dealer or municipal securities dealer as a
municipal finance professional pursuant to Rule G-8(a)(xvi) is deemed to be a municipal finance
professional. Each person designated a municipal finance professional shall retain this
designation for one year after the last activity or position which gave rise to the designation.

(v)-(viii) No change.

(ix) The term “solicitor MFP” of a broker, dealer or municipal securities dealer
means:

(A) any independent solicitor of the broker, dealer or municipal securities
dealer;

(B) if an independent solicitor of the broker, dealer or municipal securities
dealer is not an individual, any solicitor personnel of the independent solicitor:

(C) any individual who is a partner, director, officer or emplovyee of the
broker, dealer or municipal securities dealer and who solicits municipal securities
business.

(x) The terms “solicitation” or “to solicit.” “independent solicitor” and “solicitor
personnel” shall have the meanings set forth in Rule G-38(f).

(h) Operative Date. No change.

(1) Application for Exemption. No change.

(j) Automatic Exemptions. No change.

L L

Rule G-8. Books and Records to be Made by Brokers, Dealers and Municipal Securities
Dealers

(a) Description of Books and Records Required to be Made. Except as otherwise specifically
indicated in this rule, every broker, dealer and municipal securities dealer shall make and keep
current the following books and records, to the extent applicable to the business of such broker,
dealer or municipal securities dealer:

(1)-(xv) No change.

(xvi) Records Concerning Political Contributions and Prohibitions on Municipal
Securities Business Pursuant to Rule G-37. Records reflecting:

(A)-(J) No change.
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(K) No broker, dealer or municipal securities dealer shall be
subject to the requirements of this paragraph (a)(xvi) during any
period that such broker, dealer or municipal securities dealer has
qualified for and invoked the exemption set forth in subparagraph
(B) elause-(A)2) of paragraph (e)(ii) of rule G-37; provided,
however, that such broker, dealer or municipal securities dealer
shall remain obligated to comply with clause (H) of this paragraph
(a)(xvi) during such period of exemption. At such time as a
broker, dealer or municipal securities dealer that has been
exempted by this clause (K) from the requirements of this
paragraph (a)(xvi) engages in any municipal securities business, all
requirements of this paragraph (a)(xvi) covering the periods of
time set forth herein (beginning with the then current calendar year
and the two preceding calendar years) shall become applicable to
such broker, dealer or municipal securities dealer.

(xvii) No change.

(xviii) Records Concerning Solicitation of Municipal Securities Business by
Independent Solicitors Gensultants Pursuant to Rule G-38. Each broker, dealer and
municipal securities dealer shall maintain:

(A) a listing of the name of the independent solicitor eensultant pursuant to the
Solicitation Censultant Agreement, business address, role (including the state or geographic
area in which the independent solicitor eensultant is working on behalf of the broker, dealer or
municipal securities dealer) and compensation arrangement of each independent solicitor;
consultant;

(B) a copy of each Solicitation Censultant Agreement referred to in Rule G-
38(c); rule- G-38(b);

(C) a listing of the compensation paid in connection with each such Solicitation
Consultant Agreement;

(D) where applicable, a listing of the municipal securities business obtained or
retained through the activities of each independent solicitor; eonsultant;

(E) a listing of issuers and a record of disclosures made to such issuers, pursuant
to Rule rule G-38(d), concerning each independent solicitor eensultant used by the
broker, dealer or municipal securities dealer to obtain or retain municipal securities
business with each such issuer;

(F) if an independent solicitor is not an individual, a listing of solicitor
personnel (as defined in Rule G-38(f)(iv) of the independent solicitor:records-of

- o{d D)
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(G) copies of all arrangements (other than a Solicitation Agreement) with
independent solicitors or any of their solicitor personnel under which any direct or
indirect pavment is or will be made to the independent solicitor or its solicitor
personnel with respect to any activities of the independent solicitor relating to
municipalsecurities. nenrd nf ocach anaA abloe nalitical neg NnavIIAn 5 .

(H) P the date of termination of any Solicitation Agreement. eensultant

arrangement.
(xix)-(xxii1) No change.

(b)-(g) No change.
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FORM G-37X MSRB

Name of dealer:

The undersigned, on behalf of the dealer identified above, does hereby certify that such dealer did not engage in
“municipal securities business” (as defined in Rule rile G-37) during the eight full consecutive calendar quarters
ending immediately on or prior to the date of this Form G-37x.

The undersigned, on behalf of such dealer, does hereby acknowledge that, notwithstanding the submission of this
Form G-37x to the MSRB, such dealer will be required to:

()

submit Form G-37/G-38 for each calendar quarter unless it has met all of the requirements for an
exemption set forth in Rule rele G-37(e)(ii) for such calendar quarter;

undertake the recordkeeping obligations set forth in Rule rele G-8(a)(xvi) at such time

23 as it no
longer qualifies for the exemption set forth in Rule rde G-8(a)(xvi)(K);

(3) 4 undertake the disclosure obligations set forth in Rule ¥#le G-37(e), including in particular the
disclosure obligations under paragraph (e)(iii) thereof, at such time as it no longer qualifies for the
exemption set forth in Rule rale G-37(e)(ii)(B) (A)2); and

(4) 66 submit a new Form G-37x in order to again meet the requirements for the exemption set forth in
Rule rule G-37(e)(ii)(B) €A}2) in the event that the dealer has engaged in municipal securities
business subsequent to the date of this Form G-37x and thereafter wishes to qualify for said
exemption.

Signature: Date:
(must be officer of dealer)
Name: Phone:
Address:
Submit to: Municipal Securities Rulemaking Board

1900 Duke Street, Suite 600
Alexandria, Virginia 22314
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FORM G-37/G-38 MSRB

Name of dealer:

Report period:

I. CONTRIBUTIONS made to issuer officials (list by state)

State Complete name, title (including Contributions by each contributor category
any city/county/state or other (i.e., dealer, dealer controlled PAC, municipal
political subdivision) of issuer finance professional controlled PAC,
official municipal finance professionals

and non-MFP executive officers). For each
contribution, list contribution amount

and contributor category (For example,

$500 contribution by non-MFP executive officer)

If any contribution is the subject of an automatic
exemption pursuant to Rule G-37(j), list amount
of contribution and date of such automatic
exemption.

II. PAYMENTS made to political parties of states or political subdivisions (list by state)

State Complete name (including any Payments by each contributor category
city/county/state or other (i.e., dealer, dealer controlled PAC, municipal
political subdivision) of finance professional controlled PAC,
political party municipal finance professionals and non-MFP

executive officers). For each payment, list payment
amount and contributor category (For example, $500
payment by non-MFP executive officer)
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III. ISSUERS with which dealer has engaged in municipal securities business (list by state)

State Complete name of issuer Type of municipal securities
and city/county business (negotiated underwriting,

agency offering, privateplacement;

financial advisor, or remarketing agent)
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IV. INDEPENDENT SOLICITORS €CONSULTANTS
(specific information for each independent solicitor eensultant must be attached)

NAME OF INDEPENDENT SOLICITOR €CONSULEFANT (PURSUANT TO SOLICITATION
CONSUEETANT AGREEMENT):

Signature: Date:

(must be officer of dealer)

Name:

Address:

Phone:

Submit two completed forms quarterly by
due date (specified by the MSRB) to:

Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, VA 22324
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ATTACHMENT TO FORM G-37/G-38
(submit a separate attachment sheet for each independent solicitor eensultant listed under IV)

Name of Independent Solicitor Censultant (pursuant to Solicitation Censultant Agreement):

Independent Solicitor’s Censultant’s Business Address:

Role to be Performed by Independent Solicitor Censultant (including the state or geographic area in which the
independent solicitor eensultant is working on behalf of the broker, dealer or municipal securities dealer):

Compensation Arrangement:

Municipal Securities Business Obtained or Retained by Independent Solicitor Censultant (list each such business
separately and, if applicable, indicate dollar amounts paid to independent solicitor eenswitant connected with
particular municipal securities business):

Total Dollar Amount Paid to Independent Solicitor Censultant during Reporting Period:

Solicitor Personnel of the Independent Solicitor (if independent solicitor is not an individual):

Does the dealer have any arrangement (other than a Solicitation Agreement) with the Independent Solicitor
or any of its solicitor personnel during the past year under which any direct or indirect payment from the
dealer is or will be made to the Independent Solicitor or its solicitor personnel with respect to any activities of
the Independent Solicitor relating to issuers of municipal securities?

Yes [] No []
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MSRB Notice 2004-33
(October 12, 2004)

Correction to MSRB Notice 2004-32 Requesting Comments on Revised Draft Amendments
to Rule G-38 Relating to Solicitation of Municipal Securities Business

On September 29, 2004, the Municipal Securities Rulemaking Board (“MSRB”)
published a notice requesting comments on revised draft amendments to Rule G-38 relating to
solicitation of municipal securities business (the “September Notice”)." In connection with the
draft amendments to Rule G-38, certain related amendments to Rule G-37, on political
contributions and prohibitions on municipal securities business, were also proposed. This notice
corrects an omission in the draft amendments to Rule G-37 appearing in the September Notice.

It has come to the MSRB’s attention that the definition of “solicitor MFP” contained in
section (g)(ix) of the draft amendments to Rule G-37 omitted language necessary to fully
describe those persons intended to be included within such definition. The term “solicitor MFP”
was introduced in the draft amendments to Rule G-37 to assist in more clearly setting forth the
fact that, under the draft amendments to Rules G-37 and G-38, independent solicitors of a dealer,
as well as solicitor personnel of any independent solicitors that are entities, would be considered
municipal finance professionals of the dealer. However, the language used in the September
Notice inadvertently omitted to include as solicitor MFPs those individuals who are already
associated persons of a dealer (but who are not partners, directors, officers or employees of the
dealer) who also solicit municipal securities business for the dealer but do not receive payment
specifically for such solicitation.” Such individuals currently are considered municipal finance
professionals for purposes of existing Rule G-37 and the September Notice did not intend to omit
such individuals from the definition of solicitor MFP.

The language of that provision is modified to read as follows:

! See MSRB Notice 2004-32, available at www.msrb.org/msrb1/archive/2004/RevRuleG-
38Solicitation.htm. All terms used herein are as defined in the September Notice.

For example, Rule G-37 currently considers the president of a bank or other company
affiliated with a dealer who solicits municipal securities business on behalf of the dealer
to be a municipal finance professional of the dealer, regardless of whether such individual
receives payment for such solicitation.

Underlining indicates additions to the language contained in the September Notice;
strikethrough indicates deletions from the language contained in September Notice. In
addition, the description of this provision in the second bullet appearing in the text of the
September Notice under the heading “SUMMARY OF REVISED DRAFT
AMENDMENTS — Summary of Revised Draft Amendments to Rule G-37 and Forms G-
37/G-38 and G-37x” is modified to read as follows:

° create a new definition of solicitor MFP, consisting of independent solicitors, any
solicitor personnel of an independent solicitor that is an entity, and any partner,
director, officer, e employee or other associated person of the dealer who
solicits municipal securities business.
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L I

Rule G-37. Political Contributions and Prohibitions on Municipal Securities Business
(a)-(f) No additional changes.
(g) Definitions.
(1)-(viii) No additional changes.
(ix) The term “solicitor MFP” of a broker, dealer or municipal securities dealer means:
(A)-(B) No additional changes.
(C) any individual who is a partner, director, officer, e¥ employee or other
associated person (not otherwise described in clause (A) or (B) of this paragraph) of

the broker, dealer or municipal securities dealer and who solicits municipal securities
business.

(x) No additional changes.

(h)-(j) No additional changes.

LR

In order to avoid further confusion, the MSRB is modifying the September Notice to read
as provided above. The September Notice remains unchanged in all other respects. The
September Notice, as modified, is available at www.msrb.org/msrb1/archive/2004/RevRuleG-
38Solicitation.htm. Comments on the modified September Notice should be submitted no later
than December 15, 2004.

October 12, 2004
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Alphabetical List of Comment Letters on MSRB Notice 2004-11 (April 5, 2004) (the “April
2004 Notice”) and MSRB Notice 2004-32 (September 29, 2004), as modified by MSRB
Notice 2004-33 (October 12, 2004) (the “September 2004 Notice”)

1.

2.

10.

11.

12.

13.

14.

15.

16.

17.

18.

ABA Securities Association: Letter to Ernesto A. Lanza, MSRB, from Sarah A. Miller,
General Counsel (June 4, 2004) relating to April 2004 Notice

ABA Securities Association: Letter to Ernesto A. Lanza, MSRB, from Sarah A. Miller,
General Counsel (December 17, 2004) relating to September 2004 Notice

A.G. Edwards & Sons, Inc.: Letter to Ernesto A. Lanza, MSRB, from Amelia A.J. Bond,
Director of Public Finance (June 3, 2004) relating to April 2004 Notice

Bear, Stearns & Co. Inc.: Letter to Ernesto A. Lanza, MSRB, from Daniel L. Keating, Senior
Managing Director (June 4, 2004) relating to April 2004 Notice

Bear, Stearns & Co. Inc.: Letter to Ernesto A. Lanza, MSRB, from Daniel L. Keating, Senior
Managing Director (December 20, 2004) relating to September 2004 Notice

Bond Market Association: Letter to Ernesto A. Lanza, MSRB, from Lynette Kelly
Hotchkiss, Senior Vice President and Associate General Counsel (June 4, 2004) relating to
April 2004 Notice

Bond Market Association: Letter to Ernesto A. Lanza, MSRB, from Lynette Kelly
Hotchkiss, Senior Vice President and Associate General Counsel (December 15, 2004)
relating to September 2004 Notice

Cabrera Capital Markets, Inc.: Letter to Ernesto A. Lanza, MSRB, from Martin Cabrera, Jr.,
President (June 4, 2004) relating to April 2004 Notice

Chapman, Jerry L.: Letter to Ernest A. Lanza, MSRB (April 22, 2004) relating to April 2004
Notice

Ciocca, Dennis G.: Letter to Ernesto A. Lanza, MSRB (December 8, 2004) relating to
September 2004 Notice

Citigroup Global Markets Inc.: Letter to Ernesto A. Lanza, MSRB, from Frank Y. Chin,
Managing Director, Public Finance Department, Municipal Securities Division (June 7,
2004) relating to April 2004 Notice

Estrada Hinojosa & Company, Inc.: Letter to Ernesto A. Lanza, MSRB, from Robert A.
Estrada, Chairman & CEO (December 15, 2004) relating to September 2004 Notice

First Southwest Company: Letter to Ernesto A. Lanza, MSRB, from Hill A. Feinberg,
Chairman & Chief Executive Officer (May 26, 2004) relating to April 2004 Notice

First Southwest Company: Letter to Ernesto A. Lanza, MSRB, from Hill A. Feinberg,
Chairman & Chief Executive Officer (December 14, 2004) relating to September 2004
Notice

Gardnyr Michael Capital, Inc.: Letter to Christopher Taylor, MSRB, from Pfilip G. Hunt, Jr.,
President (June 3, 2004) relating to April 2004 Notice

Gardnyr Michael Capital, Inc.: Letter to Christopher Taylor, MSRB, from Pfilip G. Hunt, Jr.,
President (December 10, 2004) relating to September 2004 Notice

Goldman, Sachs & Co.: Letter to Ernesto A. Lanza, MSRB, from Robyn A. Huffman, Vice
President and Associate General Counsel (June 4, 2004) relating to April 2004 Notice
Goldman, Sachs & Co.: Letter to Ernesto A. Lanza, MSRB, from Robyn A. Huffman,
Managing Director and Associate General Counsel (December 15, 2004) relating to
September 2004 Notice
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J.J.B. Hilliard, W.L. Lyons, Inc.: Letter to Kit Taylor, MSRB, from Sam Conner, Senior
Vice President and Manager of Public Finance (April 14, 2004) relating to April 2004 Notice
J.J.B. Hilliard, W.L. Lyons, Inc.: Letter to Ernesto A. Lanza, MSRB, from Sam Conner,
Senior Vice President and Manager of Public Finance relating to September 2004 Notice
Joe Jolly & Co., Inc.: Letter to William J. Jester, Jr., MSRB, from Joe Jolly, Jr. (April 26,
2004) relating to April 2004 Notice

JPMorgan: Letter to Christopher A. Taylor, MSRB, from Peter J. Hill, Managing Director,
Public Finance Department (April 26, 2004) relating to April 2004 Notice

Kirkpatrick, Pettis, Smith, Polian Inc.: Letter to William J. Jester, Jr., MSRB, from Samuel
C. Doyle, Executive Vice President (June 4, 2004) relating to April 2004 Notice
Kirkpatrick, Pettis, Smith, Polian Inc.: Letter to Christopher Taylor, MSRB, from Samuel C.
Doyle, Executive Vice President (December 17, 2004) relating to September 2004 Notice
Merchant Capital L.L.C.: Letter to MSRB from Mike Dunn (June 4, 2004) relating to April
2004 Notice

Merrill Lynch: Letter to Ernesto A. Lanza, MSRB, from John J. Lawlor, Managing Director,
Municipal Markets (June 4, 2004) relating to April 2004 Notice

Merrill Lynch Pierce, Fenner & Smith, Inc.: Letter to Ernesto A. Lanza, MSRB, from John J.
Lawlor, Managing Director, Municipal Markets (January 20, 2005) relating to September
2004 Notice

Morgan Keegan & Company, Inc.: Letter to Ernesto A. Lanza, MSRB, from G. Douglas
Edwards, President & CEO (June 3, 2004) relating to April 2004 Notice

Morgan Stanley & Co. Incorporated: Letter to Ernesto A. Lanza, MSRB, from Andrew
Garvey, Managing Director (June 4, 2004) relating to April 2004 Notice

Morgan Stanley & Co. Incorporated: Letter to Ernesto A. Lanza, MSRB, from Andrew
Garvey, Managing Director (December 15, 2004) relating to September 2004 Notice

M.R. Beal & Company: Letter to Ernesto A. Lanza, MSRB, from Bernard Beal, Chief
Executive Officer (June 4, 2004) relating to April 2004 Notice

Nevis Securities, LLC: Letter to Ernesto A. Lanza, MSRB, from R. Steven Crowley,
President (April 29, 2004) relating to April 2004 Notice

PNC Capital Markets, Inc.: Letter to Ernesto A. Lanza, MSRB, from James S. Keller, Chief
Regulatory Counsel (June 4, 2004) relating to April 2004 Notice

RBC Dain Rauscher: Letter to Ernesto A. Lanza, MSRB, from Lawrence C. Holtz,
President, Fixed Income Group relating to September 2004 Notice

Santorum, Rick, United States Senate: Letter to Ernesto A. Lanza, MSRB (February 16,
2005) relating to September 2004 Notice

Seasongood & Mayer, LLC: Letter to Christopher Taylor, MSRB, from Gordon Reis III,
Managing Principal (May 20, 2004) relating to April 2004 Notice

Seattle-Northwest Securities Corporation: Letter to Christopher Taylor, MSRB, from Maud
Daudon, Managing Director, Investment Banking, and John Rose, President & CEO (May
19, 2004) relating to April 2004 Notice

Seattle-Northwest Securities Corporation: Letter to Ernesto A. Lanza, MSRB, from Maud
Daudon, Managing Director, Investment Banking, and John Rose, President & CEO
(December 13, 2004) relating to September 2004 Notice

Stone & Youngberg: Letter to Ernesto A. Lanza, MSRB, from James C. Cervantes,
Managing Director & Head of the Public and Non-Profit Finance Group, and Scott C.
Sollers, Managing Director (June 2, 2004) relating to April 2004 Notice
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Sutter Securities Incorporated: Letter to Christopher Taylor, MSRB, from Dennis G. Ciocca,
Senior Managing Director (May 17, 2004) relating to April 2004 Notice

UBS Financial Services Inc.: Letter to Ernesto A. Lanza, MSRB, from Terry L. Atkinson,
Managing Director & Director, Municipal Securities Group (June 4, 2004) relating to April
2004 Notice

UBS Financial Services Inc.: Letter to Ernesto A. Lanza, MSRB, from Terry L. Atkinson,
Managing Director & Director, Municipal Securities Group (December 15, 2004) relating to
September 2004 Notice

Wachovia Securities: Letter to Ernesto A. Lanza, MSRB, from Glenn Green, Vice President
— Municipal Compliance (December 15, 2004) relating to September 2004 Notice

Wells Fargo & Company: Letter to Ernesto A. Lanza, MSRB, from Bruce Moland, Vice
President & Assistant General Counsel (June 2, 2004) relating to April 2004 Notice

Wells Fargo & Company: Letter to Ernesto A. Lanza, MSRB, from Bruce Moland, Vice
President & Assistant General Counsel (December 15, 2004) relating to September 2004
Notice

William Blair & Company: Letter to Ernesto A. Lanza, MSRB, from Thomas E. Lanctot,
Principal and Head of the Public and Non-Profit Finance Group (June 3, 2004) relating to
April 2004 Notice

William Blair & Company: Letter to Ernesto A. Lanza, MSRB, from Thomas E. Lanctot,
Principal and Head of the Public and Non-Profit Investment Banking Group (December 15,
2004) relating to September 2004 Notice

William Blair & Company: Letter to Ernesto A. Lanza, MSRB, from Thomas E. Lanctot,
Principal and Head of the Public and Non-Profit Investment Banking Group (December 16,
2004) relating to September 2004 Notice
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An affiliate of the
AMERICAN BANKERS ASSOCIATION

202-663-5277
Fax: 202-828-4546
www.aba.com

Sarah A. Miller

General Counsel June 4, 2004
smiller@aba.com

Ermesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: Draft Amendment to MSRB Rule G-38

Dear Mr. Lanza:

The ABA Securities Association (“ABASA™)! is responding to the request of
the Municipal Securities Rulemaking Board (“MSRB”) for comments on its
draft amendment to Rule G-38. The proposed amendment would repeal
existing Rule G-38 relating to consultants and replace it with a requirement
that paid solicitations of municipal securities business on behalf of a dealer be
undertaken only by associated persons of that dealer.

The MSRB has taken this action because the significant increases in both the
amount of compensation being paid to and the amount of political contri-
utions given by these consultants have raised concerns that (1) disclosure
may not be sufficient to ensure fair dealing by consultants and (2) that these
activities may involve indirect violations of MSRB Rule G-37. An associated
person that solicits municipal securities business on behalf of a dealer would
become a municipal finance professional and thereby be subject to the
MSRB’s rules on political contributions and fair practices with respect to
municipal securities activities undertaken for the benefit of the dealer.?

' ABASA is a separately chartered trade association and nonprofit affiliate of the American
Bankers Association (“ABA”) whose mission is to represent the interests of banks
underwriting and dealing in securities, proprietary mutual funds and derivatives before
Congress, federal and state governments, and the courts. The views in this letter are also
endorsed by the ABA. ABA brings together all categories of banking institutions to best
represent the interests of this rapidly changing industry. Its membership -- which includes
community, regional and money center banks and holding companies, as well as savings
associations, trust companies and savings banks -- makes ABA the largest banking trade
association in the country.

2 As is currently the case, payment is not a precondition to the applicability of MSRB Rule
G-37. Rather, under the proposal, a dealer could not compensate any party other than an
associated person for solicitations to issuer officials.
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Repeal of Rule G-38 Consultants

Under the proposed amendment, Rule G-38 would be replaced in its entirety
by a requirement that dealers provide compensation for soliciting municipal
securities business only to associated persons of the broker-dealer. The
proposal would define an “associated person” as “any partner, officer, director
or branch manager of the broker or dealer (or any person occupying a similar
status or performing similar functions), any person directly or indirectly
controlling, controlled by, or under common control with the broker or dealer
or any employee of the broker or dealer. . .

Since the Securities and Exchange Commission’s settlement agreement with
Fifth Third Securities, bank-affiliated dealers have treated employees of their
affiliated banks as associated persons because they are under common control
with the dealer (at least theoretically, if not in fact). As a result, bank
employees that solicit municipal securities business on behalf of their
affiliated dealer are already subject to Rule G-37, whether or not there is any
compensation for the solicitation. Accordingly, ABASA supports an
amendment that would treat all solicitors in the same manner.

Definition of “Solicitation”

Under the proposal, “solicitation” occurs when there is both (1) a direct or
indirect communication with an issuer, and (2) that communication is for the
purpose of obtaining municipal securities business for a dealer. The proposal
notes that a direct or indirect communication with an issuer through a third
party could also be considered a solicitation under draft new Rule G-38.°
Specifically, the proposal asks whether a communication with a conduit
borrower to hire a dealer as an underwriter for a private activity bond issue
where the issuer ultimately must approve the underwriter for the issue be
considered an indirect communication with the issuer.

ABASA is concerned that under the proposal, all communications with
conduit borrowers may be seen as indirect “solicitations” of issuers.
Therefore, ABASA seeks clarification that in the context of a conduit issuance
in which the issuer is brought into the discussions only after the feasibility of
tax-exempt financing is determined and the election of an underwriter has
already been made, there is no indirect communication with the issuer that is
intended to obtain municipal securities business for a dealer.

3 Section 3(a)(18) of the Securities Exchange Act of 1934 (12 U.S.C. § 78c(a)(18)).

* The MSRB further notes that the definition of municipal finance professional in existing
Rule G-37(g)(iv) is not dependent upon the person to whom a solicitation to obtain business is
made.
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The following scenario is typical of the genesis and issuance of an industrial
development bond or an industrial revenue bond in the commercial banking
industry. In this scenario, it is not the conduit issuer who determines who will
be its underwriter. Rather, the conduit borrower/banker/affiliated MFP bring
to the conduit issuer a project (complete with underwriter) that may be
financed by tax-exempt bonds. The same scenario would apply if the bonds
were taxable, but nonetheless were issued through a conduit borrower.

Scenario

A borrower seeks financing for a potential expansion project that will involve
the acquisition of hard assets (property, plant, fixtures and equipment) to be
treated as capital expenditures.

First, the borrower talks to its relationship manager at its bank (“banker”) to
find out the most economical way to finance the project. After some
discussion, the bank and the borrower decide that financing using tax-exempt
bond proceeds may be the method of choice. At this point, neither party
knows whether the project will qualify for tax-exempt financing or what entity
will be chosen to be the issuer.

Second, the banker contacts an MFP at the bank’s affiliated broker-dealer who
is an expert in tax-exempt finance. The MFP will review the project to
determine if it qualifies for tax-exempt financing. Eligible borrowers and
projects could include without limitation:

e Non-profit organizations — 501(c)(3);
e “Small manufacturing” as defined in the Internal Revenue

Code (“IRC”);
¢ Qualified multi-family housing; and
e Solid waste (handling/processing solid waste or effluents).

Third, all three parties (borrower, banker, MFP) discuss the project and
financing to assess, among other things:

o The project’s qualification under the IRC;
The project’s timing and financing schedule;

e Whether the project may be financed with a tax-exempt bond;
and

o The borrower’s ability to qualify for any credit enhancement
that would be required to secure the bond.
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At the end of this process, the parties determine whether or not tax-exempt
financing is feasible. At this point, no contact has been made with any issuer.
Indeed, the issuer has not yet been selected.

Five, if the project qualifies, the MFP, who knows the capabilities of various
issuers in the area, will review them to determine which is best suited for the
project. For example, the amount of the issuance may exceed the permissible
amounts for certain issuers; or, the project may not be within the scope of
some issuers’ authority.

Six, after the MFP selects an appropriate issuer, the borrower applies to the
conduit issuer for preliminary approval or “inducement.” Most conduit
issuers will review the project to determine whether it meets public policy
guidelines.

* ok ok ok ¥ %

It is clear from the above scenario that the conduit issuer has no discretion
regarding the selection of the underwriter. These communications between the
conduit borrower, the banker and the MFP cannot constitute indirect
communications with an issuer because the issuer is not identified until the
project (complete with underwriter) is already formed. In this respect, it is
more analogous to the situation cited in the proposal where the underwriter or
its personnel contact the issuer about an underwriting for which it has already
been chosen.

ABASA believes that without clarification, the proposed definition of
“solicitation” could call into question the above types of contacts between the
conduit borrower, its banker and MFP that are intended to determine the type
of financing best suited to the borrower’s needs. These types of contacts are
both typical of and important for this marketplace. Accordingly, ABASA
urges the MSRB to craft an amendment to ensure that these time-honored
ways of doing business are not construed as being solicitations that could
ultimately trigger the ban on underwriting under MSRB Rule G-37.

For the same reasons, ABASA believes that parties other than the issuer (such
as financial advisors, bond counsel, conduit borrowers or other governmental
borrowers) should not be explicitly listed in the definition of “solicitation” as
persons to whom communications are directed.

In a bank holding company, a banker may likely be an associated person of its
affiliated broker-dealer, and such bankers have many occasions to discuss
non-securities services performed for issuer representatives. ABASA believes
such bankers should be free to inform issuers that affiliated broker-dealers

~ have municipal securities capabilities and provide the relevant contact
information without it being considered “solicitation.”
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Similarly, ABASA believes that in the scenario above, if the borrower was the
issuer itself, the banker and that issuer should be able to discuss the pros and
cons of different financing mechanisms without it being considered
solicitation. However, once tax-exempt financing becomes the focus, the
banker should be permitted to bring its MFP into the discussion and bow out
without becoming a solicitor.

The banking industry’s concern focuses largely on the ability of bankers to
discuss financing options with clients without triggering MSRB Rule G-37;
and, therefore, those bankers would likely have no other municipal securities
responsibilities. Accordingly, ABASA strongly believes that the act of
soliciting municipal securities business (without more) should not require
qualification as a municipal securities representative.

ABASA representatives would be pleased to discuss any of these issues
further. If you have any questions, please do not hesitate to contact Cris Naser
at 202-663-5332 or cnaser@aba.com.

Sincerely,

)\ M&L\Qﬁ\

Sarah Miller
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December 17, 2004

Mr. Ernesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: Revised Draft Amendments to Rule G-38
Solicitation of Municipal Securities Business

Dear Mr. Lanza:

The ABA Securities Association (“ABASA”)! is responding to the request of the Municipal
Securities Rulemaking Board (“MSRB”) for comments on revised draft amendments to MSRB
Rule G-38—requirements for independent solicitors.

The revised draft amendments represent a further step by the MSRB in response to its concerns
that the significant increases in both the amount of compensation being paid to and the amount of
political contributions given by these consultants could potentially present challenges to
maintaining the integrity of the municipal securities market. Specifically the MSRB believes

that (1) the current disclosure scheme may not be sufficient to ensure fair dealing by consultants
and (2) that these activities may involve indirect violations of MSRB Rule G-37.

Previously on April 5, 2004, the MSRB published a notice requesting comments on draft
amendments replacing the existing language of Rule G-38 relating to consultants with a
provision limiting paid solicitations of municipal securities business on behalf of a dealer solely
to persons associated with the dealer. An associated person that solicits municipal securities
business on behalf of a dealer would become a municipal finance professional and thereby be
subject to the MSRB'’s rules on political contributions and fair practices with respect to
municipal securities activities undertaken for the benefit of the dealer.

The revised draft amendments to Rule G-38 would, among other things:

" ABASA is a separately chartered trade association and nonprofit affiliate of the American Bankers Association
(“ABA”) whose mission is to represent the interests of banks underwriting and dealing in securities, proprietary
mutual funds and derivatives before Congress, federal and state governments, and the courts. The views in this
letter are also endorsed by the ABA. ABA brings together all categories of banking institutions to best represent the
interests of this rapidly changing industry. Its membership -- which includes community, regional and money center
banks and holding companies, as well as savings associations, trust companies and savings banks -- makes ABA the
largest banking trade association in the country.

1120 Connecticut Avenue, N.-W. ¢ Washington, D.C. 20036 ¢ TEL: 202-663-5325 ¢ FAX: 202-828-4546
The ABA Securities Association is an affiliate of the American Bankers Association
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¢ Define solicitation as a direct or indirect communication with an issuer for the purpose of
obtaining or retaining municipal securities business;

¢ Prohibit a dealer from making payments for solicitation of municipal securities business
to any person who is not an associated person of the dealer;

e Require any paid solicitor to be subject to the MSRB’s rules on fair dealing, gifts and
gratuities, supervision and political contributions with respect to his or her solicitation
activities on behalf of the dealer;

e Require a dealer to enter into a written solicitation agreement with an independent
solicitor including, among other things:

o Name, business address, role (including state or geographic area in which the
independent solicitor is working for the dealer) and compensation
arrangement; and

o A requirement that the independent solicitor provide to the dealer a list of all
contributions to issuer officials and payments to state or local political parties
made by the independent solicitor, any solicitor personnel and any political action
committee (“PAC”) controlled by the independent solicitor or solicitor personnel.

Although ABASA supports the goals of the proposal, as discussed more fully below, the
proposal would significantly add to the regulatory burden and disrupt established compensation
and incentive programs for banks and bank holding companies affiliated with municipal
securities dealers—all without any measurable progress toward the MSRB’s goals. Moreover,
the MSRB’s determination that communications with conduit borrowers constitutes solicitation
reflects a misunderstanding of the marketplace.

Discussion
1. “Independent Solicitor as Individual or Entity

The revised proposal incorporates the definition of “solicitation” of the original draft
amendments—any direct or indirect communication with an issuer for the purpose of obtaining
or retaining municipal securities business—and, for the first time, addresses “independent
solicitors” as individuals or entities. The proposal appears to require that if employees of a bank
solicit municipal securities business on behalf of their affiliated dealer, the bank itself would be
required to enter into a solicitation agreement with the dealer. Such a reading would have
significant negative implications for banking organizations.

We understand from conversations with MSRB staff that this language in the proposal was
intended to clarify that dealers have the option of entering into agreements with either
individuals or companies. Accordingly, ABASA requests clarification in any final proposal that
a dealer may contract for solicitation activities with individuals employed by a bank without
implicating the bank itself as an independent solicitor.

2. “Inform and Refer” Concept

The revised proposal provides further guidance on the activities that constitute “solicitation” for
purposes of Rules G-37 and G-38. Under the proposal, an employee of an affiliate of a dealer
could engage in limited communications with issuers affirming the dealer’s public finance



capabilities and arranging the dealer to contla%(t) t?n%%?uer without that activity rising to the level
of “solicitation.” This concept would formalize the guidance that banking organizations have
given to their employees since the Securities and Exchange Commission’s (“Commission”)
agreement with Fifth Third Securities in 2002.

In that case, the Commission determined that individuals under common control with municipal
securities dealers are associated persons of the dealer with the result that bank personnel engaged
in soliciting on behalf of affiliated dealers could no longer qualify as consultants under Rule G-
38. Therefore, bank employees that made political contributions to issuer officials had to avoid
“soliciting” those officials so they did not trigger the two-year ban on business under Rule G-37.

ABASA appreciates the clarification of the “inform and refer” concept. As the MSRB is well
aware, bank organizations engage in a wide array of financial activities that involve contacts
with issuers of municipal securities. These include deposits of public funds, cash management,
payroll processing, accounts receivable processing and lending, to name but a few. Thus,
bankers often find themselves in circumstances with issuer officials in which public finance
issues are raised. Walking a fine line to avoid soliciting has been of particular concern in smaller
banking organizations because the top officers of a bank are integrally involved in the affairs of
their community, both business and political.

If the guidance were limited to excluding from solicitation such “inform and refer” activities,
ABASA would not object. However, the proposal goes on to state that “[I]f an associated person
receives compensation such as a finder’s fee or referral fee for [referring business to the dealer] .
. . the associated person generally would be viewed as having solicited the business.” Under
MSRB interpretations, ‘“‘compensation” or “payment” is defined as anything of value and thus
would include referral fees or credits in a company’s bonus plan. This extension of the “inform
and refer” concept would significantly disrupt long-established bank incentive programs and,
importantly, would not alleviate the MSRB’s concerns about large payments to consultants.

Because of their fragmented structure, banking organizations rely on cross-selling by all of their
employees to grow the organizations’ business and maintain the profitability of the banks and
their affiliates. Indeed, the Gramm-Leach-Bliley Act (“GLBA”) was enacted in 1999 to promote
integrated financial services-—one-stop shopping—in a single organization through functional
regulation of bank affiliates. To incent such cross-selling, banking organizations have established
elaborate and varied referral and bonus programs.

For referrals of securities business, bank employees may receive payments, which may be in the
form of cash or credits, for referring business to affiliates. Because dealers may not make
payments to unregistered individuals, such payments generally flow to the bank from the dealer.
The bank, in turn, credits the individual employee, typically in the form of a cash referral fee or
as a component of a bonus plam.2 In the case of a bonus plan, there is very little nexus between a
yearly bonus and any given securities referral. Bonus plans typically involve numerous
components that may cover the range of businesses in which the bank participates. Moreover,
the determination of any particular bonus is very subjective because management retains
discretion as to how to allocate the funds from the organization’s bonus pool.

2 Because each organization’s incentive plan is unique, no one simple formula exists. A plan may encompass a
branch, a department, a line-of-business, a region or entire entity. Further, it is not uncommon to find a variety of
performance objectives one of which could be expressed in terms of asset gathering, i.e., new business brought into
the unit or referred to other units or affiliates, at a single institution.



If the MSRB retains this element of the préggsgf—z—%%yment for “inform and refer” situations
results in solicitation—banking organizations would be required to designate as independent
solicitors hundreds of employees involved to any degree in public finance to avoid violating
Rule G-38 as proposed. The types of employees that would be covered by this provision include
relationship managers, personal trustees, corporate trustees, custodians and more. Estimates at
individual banks run from 100 employees to 350 employees. This would be an enormous
reporting and recordkeeping burden on banking organizations because of the wide range of
cross-selling opportunities throughout the organization as a whole that are tied to incentive plans.
Most importantly, however, over-designating such bank personnel as independent solicitors
would do nothing to alleviate the MSRB’s concerns because these referral fees or credits are
quite small in comparison to the consultant fees cited by the Board in the both the original and
revised amendments.

These same securities-related referral fees are currently the subject of a Commission rulemaking
under Title II of GLBA. If the MSRB believes that it must retain the provision in the revised
proposal that receiving referral fees for “inform and refer” situations constitutes solicitation,
ABASA strongly urges the MSRB to exempt from that provision any referral fees permitted
under GLBA. In this way, banking organizations would not be burdened with the costs involved
in over-designating bank employees, and the MSRB (and issuers) would not be inundated with
essentially meaningless disclosures.

3. Communications with Conduit Borrowers

In its earlier proposal, the MSRB sought comment on whether a communication with a conduit
borrower to hire a dealer as an underwriter for a private activity bond issue should be considered
an indirect communication with the issuer. In the revised amendments, the MSRB has rejected
the notion that the issuer may not actually determine the underwriter, and has offered the
industry an unworkable compromise. ABASA strongly disagrees both with this position and
with the compromise.

First, ABASA believes the agency has misconstrued the process of putting together a tax-exempt
project. In its response to the MSRB’s earlier proposal, ABASA presented a typical scenario
(incorporated herein by reference) in which the conduit borrower, the banker and the banker’s
affiliated municipal finance professional (“MFP”) after determining that a project involving tax-

exempt bonds is feasible, presents the complete package (including the underwriter) to the
selected conduit issuer.® The issuer either accepts or rejects the complete package. Generally,

the issuer’s principal role is to determine whether the project meets the public purpose of the
issuer. Typically, the issuer expresses no opinion on the transaction participants.

Yet, in the revised draft amendments, the MSRB states that “[IJn virtually all cases, the conduit
issuer will maintain ultimate power to control which dealer underwrites a conduit issue since the
conduit issuer has discretion to withhold its agreement to issue the securities through any
particular dealer.” ABASA believes that in the scenario described, if the underwriter were to be
rejected, at best, the entire project would likely have to be renegotiated; at worst, the project
would not go forward. :

3 It is only once the feasibility of using tax-exempt bonds has been determined that the MFP, who knows the
capabilities of various issuers in the area, will review them to determine which is best suited for the project. (For
example, the amount of the issuance may exceed the permissible amounts for certain issuers, or the project may not
be within the scope of some issuers’ authority.)
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Second, the MSRB states that “some conduit issuers may set minimum standards that dealers
must meet to qualify to underwrite a conduit issue, and other conduit issuers may have a slate of
dealers selected by the conduit issuer from which the conduit borrower chooses the underwriter
for its issue.” ABASA believes that when an issuer establishes standards or compiles a slate of
underwriters, it is merely selecting a subset of the universe of underwriters. We strongly believe
that such subsets are not in any way the equivalent of an issuer influencing the conduit borrower
to choose a particular underwriter because of political contributions made on behalf of the
underwriter.

Finally, the MSRB has asserted that a communication with a conduit borrower would not be
deemed to be solicitation if: (1) the conduit issuer historically defers to the obligor’s selection of
underwriters; and (2) the conduit issuer has not, in fact, influenced the conduit borrower’s
selection of the underwriter. This is a compromise in name only because a dealer would never
be able to make such showings. Should the Board determine to go forward on this point, it
should give clear guidance on how many deals does it take and what factors must be present to
demonstrate that an issuer “historically” defers to the conduit borrower. What proof would
demonstrate that there could be no reasonable “nexus” between political contributions and a
selection?

Conclusion

In conclusion, while ABASA supports the goal of maintaining the integrity of the municipal
securities market, the proposal fails to achieve that goal. It would impose a significant
regulatory burden on banks affiliated with municipal securities dealers and disrupt long-
established incentive and bonus programs without addressing the MSRB’s concerns about the
potential distortion of the market as a result of high fees being paid to consultants. Moreover,
the MSRB'’s determination that discussions with conduit borrowers constitute “solicitation” does
not reflect current market practices and the compromise offered by the agency is unworkable.

ABASA would be happy to discuss these issues with MSRB staff. In the meantime, if you have
any questions, please contact Cris Naser at 202-663-5332.

Sincerely,
w&ﬁ\&,\

Sarah A. Miller
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June 3, 2004 EDWARDS.

Municipal Securities Rulemaking Board
Attn: Mr. Ernesto A. Lanza, Esq.

1900 Duke Street, Suite 600
Alexandria, VA 22314-3412

Re. Proposed Rules Concerning Use of Consulitants

A.G. Edwards & Sons, Inc. (AGE) is pleased to submit our comments on the Municipal Securities
Rulemaking Board's (MSRB’s) proposed rules concerning use of consultants. We applaud the
MSRB's efforts to continue reviewing the issue of how consultants are used in the municipal
securities markets and believe that clear regulation concerning the use of consultants promotes
investor protection and the integrity of the municipal securities markets.

The MSRB proposes to prohibit any broker, dealer or municipal securities dealer from providing
or agreeing to provide compensation to any person other than an associated person for soliciting
municipal securities business. The proposal will effectively ban the use of consultants in the
municipal securities markets unless the consultant is also an associated person of the broker,
dealer or municipal securities dealer. While well-intentioned, we believe such an approach is
unnecessarily restrictive and we encourage the MSRB to consider alternative approaches to
addressing the matter.

Specifically, AGE recommends that existing MSRB rules should be modified to require that firms
who use consultants must refrain from municipal securities business following the making of
certain political contributions to issuer officials by consultants, and that certain forms of consultant
compensation arrangements be restricted, as discussed further below.

Political Contributions by Consultants. AGE understands that the MSRB is concerned that
consultants might be making, or might be used to make, political contributions indirectly on behalf
of municipal market participants for the purpose of obtaining or retaining business. We believe

this concern is legitimate.

AGE believes that concerns regarding the involvement of consultants in making political
contributions can be addressed by restricting firms from engaging in municipal securities
business following political contributions made by consultants, similar to the manner by which
MSRB Rule G-37 already restricts firms that make such contributions directly. Such a restriction

could be incorporated into current MSRB Rule G-37(b) as follows '

G-37(b)(i) No broker, dealer or municipal securities dealer shall engage in municipal
securities business with any issuer within two years following any contribution to an official of
such issuer made by...(D) any consultant, as defined in Rule G-38 ...provided, however, [that
such restriction would not apply to de minimis political contributions as provided in the current

rule].

We believe it would also be appropriate to apply six-month “lookback” and “overhang” provisions,
similar to those that already exist under Rule G-37.

! Standard editorial conventions are used in this letter wherever specific language in the text of rules is included: underlines indicate
added text; words in brackets are paraphrased.
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We note that Rule G-37 already contains provisions relating to indirect political contributions. We
believe that specific language addressing contributions by consultants would clarify that such
contributions constitute an area of particular concern. We also believe that some firms already
incorporate restrictions on political contributions into their written agreements with consultants,
and that it should not be unduly burdensome for other firms to follow suit.

Compensation of Consultants Based on a review of certain Forms G-37/G-38 that have been
filed with the MSRB, AGE believes that some consultants are compensated on the basis of
finders fees, success fees, or other similar methods of compensation that are variable, or
contingent, based on either the size or the success of a transaction.

Many public entities and organizations have long prohibited the use of “contingent fee”
compensation arrangements in connection with the procurement of goods and services (including
the professional financial services provided by municipal securities brokers, dealers or municipal
securities dealers) out of the widely-held view that such arrangements can create, foster or
promote ethical conflicts of interest.

Further, we believe that contingent-compensation arrangements essentiaily constitute
“transaction-related compensation.” Transaction-related compensation arrangements have long
been one of the primary traditional indicators under the securities laws as to whether a person is
required to register as a broker or dealer. We believe that registration is an important means by
which regulatory oversight can be exercised on participants in the municipal securities markets.
Those who desire to solicit business or otherwise participate in the municipal securities markets
and receive compensation that is contingent on the success or size of transactions should be
registered.

In order to avoid potential conflicts of interest, and to ensure consistency in regulatory policy
concerning proper registration of persons who are regularly engaged in the activity of soliciting
municipal securities business, AGE believes the MSRB should consider prohibiting contingent
compensation arrangements with respect to any person or entity who is not registered as a
broker, dealer or municipal securities dealer. Such a prohibition could be incorporated into
MSRB Rule G-38(b) as a new section (v) as follows:

(v} The Consultant Agreement may not provide for the payment of any compensation to a
consultant that is contingent or variable based on the success of obtaining or retaining any

municipal securities business, or the size of any specific transaction or combination of
specific transactions.

Conclusion. AGE appreciates the opportunity to present its views on the important subject of
consultants in the municipal securities markets. |f you have questions or would like additional
information, please feel free to contact me at the letterhead address above.

Sincerely,

A.G. Edwards & Sons, Inc.

Amelia A.J. Bond
Director of Public Finance

MSRB Rule G-38 Comment Letter (June 2004) Page 2
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BmR Bear, Stearns & Co. Inc.
383 Madison Avenuc

STEARNS -

Daniel L. Keating
Senlor Msnaging Director
Tel 212-272-4911

dkeating@bear.com

June 4, 2004

Emesro A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandnia, VA 22314

RE: Comments to Proposed Rule G-38 Amendments

Bear, Stearns & Co. Inc. strongly disagrecs with the amendments proposed by the Municipal
Sccurities Rulemaking Board (the “MSRB”) to Rule G-38 (the “Proposed Amendments™). We agree
with the arguments against adoption of the Proposed Amendments in the comment letter submitted by
The Bond Market Association.

Current Rule G-38 works. No instances are cited by the MSRB in which a contribution made
by a consultant reported in accordance with G-38 has been found to have improperly resulted in the
award of municipal securities business as that term is defined in Rule G-37. The Proposed
Amendments will hurt issuers and taxpayers by limiting competition. Many, if not most, banks and
broker/dealers will not hire consultants if the Proposed Amendment is adopted because the banks and -
broker/dealers will not want the burdens and obligations that would arise out of having to make a
consultant an “Associated Person.” Issuers will not have the technical/educational benefits that
frequently flow from the use of consultants. Issuers, and consequently taxpayers, will also lose the cost
benefits of competition if fewer firms compete for business.

We believe the current disclosure system, which includes the amount of consultant
compensation, works. The media articles negatively highlighting substantial sums sometimes paid to
consultants should not be a factor in determining whether to adopt thc Proposed Amendments.

Finally, numerous industries use consultants. Ours is one of the few regulated industries, and
perhaps the only one, that has to disclose not only the use of, but also the amount of compensation paid
to, consultants,

ATLANTA | BEUNG | BOSTON | CHICAGO | DALLAS | DENVEA | DUBLIN | WERZLIYA | MONGKONG | LONDON
LOSANGELES | LUGANO | NEWYORK | SANFRANCISCO | SANJUAN | SAOPAULO | SECRR | BMANGHA! | BINGAPORE | TOKYO
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For all of the reasons set forth above, we urge the MSRB not to adopt the Proposed
Amendments.

Yours very

Daniel L. Keating %

TOTAL P.62
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BHR Bear, Stearns & Co. Inc.
S'I'HRN S 383 Madison Avenue
New York, NY 10179

’ www.bearstearns.com

Tel (212) 272-2000

December 20, 2004

Emesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: Comments to Second Draft of Proposed Rule G-38 Amendments

Dear Mr.Lanza:

Bear, Stearns & Co. Inc. participated in the preparation of the comment letter submitted
by The Bond Market Association and supports the comments contained in that letter.

Very truly yours,

Senior Mandging Director

ATLANTA | BEWING | BOSTON | BUENOS AIRES | CHICAGO | DALLAS | DUBLIN | HONG KONG | LONDON

LOS ANGELES | LUGANO | NEW YORK | PUERTO RICO | SAN FRANCISCO | SAO PAULO | SEOUL | SHANGHAI | SINGAPORE | TOKYO
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360 Madison Avenue 1399 New York Avenue, NW St. Michael's House
New York, NY 10017-7111 Washington, DC 20005-4711 1 George Yard
Telephone 646.637.9200 Telephone 202.434.8400 London EC3V 9DH
Fax 646.637.9126 Fax 202.434.8456 Telephone 44.20.77 43 93 00
www.bondmarkets.com Fax 44.20.77 43 93 01
June 4, 2004

Emnesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

RE: Comments to Proposed Rule G-38 Amendments

Dear Mr. Lanza:

The Bond Market Association' (“Association”) appreciates this opportunity to
respond to the notice (“Notice”) issued by the Municipal Securities Rulemaking
Board (“MSRB”) on April 5, 2004, in which the MSRB proposes draft amendments
to Rule G-38.2 In particular, the Association agrees with the MSRB that Rule G-38’s
disclosure requirements have been extremely effective in identifying broker-dealer
practices regarding the use of Consultants, as defined under that Rule. However, the
Association strongly disagrees with the MSRB’s assertion that the disclosures made
pursuant to these requirements raise concerns of Consultants circumventing Rule G-
37's prohibition on political contributions or otherwise engaging in aggressive or
abusive practices. This letter describes the valuable role of Consultants in the
municipal securities industry and why there is no reason for concern regarding their
practices. Moreover, the Association proposes an alternative Rule amendment that
would eliminate even the appearance of pay-to-play by prohibiting Consultant
contributions that are currently reportable under Rule G-38.

The Association understands that the MSRB’s purpose in issuing the Notice is
primarily to seek comments and information, and not to arrive at any conclusion or
judgment, regarding the practices of Consultants in the municipal securities industry.
However, the public may mistakenly view the concerns expressed by the MSRB in
the Notice as such conclusions or judgments, especially given that the Notice was
issued as a proposed regulatory amendment rather than a mere request for comments

The Association represents securities firms and banks that underwrite, distribute
and trade fixed income securities and other credit market instruments in the U.S.
and globally. Additional information about the Association and its members and
activities is located at www.bondmarkets.com.

2 MSRB Notice 2004-11.



148 of 289

Ermnesto A. Lanza, Esq.
June 4, 2004
Page 2

and received significant negative press attention pre-judging the role of Consultants.
Thus, the Association submits these comments in an effort to avoid those possible
inferences and to provide recommendations to ensure the integrity of the municipal
securities industry, while accurately reflecting Consultant practices in the industry.’
Indeed, the Association's long history and extensive activity in developing best
practices, market guidelines and trading standards for the municipal and other fixed
income markets, illustrates our commitment to maintaining and enhancing the
highest levels of professionalism and integrity in our markets.

Consultants serve a legitimate and important role in the industry by permitting
broker-dealers that do not have the resources to maintain an office or an adequate
presence in a particular jurisdiction to compete for municipal securities business in
that jurisdiction. This permits issuers to have more choices and increases
competition, which in turn lead to the issuer and the investing public receiving better
service at lower rates. Given their local presence, Consultants also have unique
knowledge regarding the local issuer’s needs and requirements, thus permitting the
broker-dealer to more effectively provide services to that issuer. In many cases,
Consultants are hired to perform necessary services, such as providing
technical/educational support or strategic advice to the broker-dealer. A broker-
dealer may even outsource certain functions related to a municipal securities deal to
a Consultant (e.g., recordkeeping function).® Thus, rather than harming the integrity
of the market, Consultants help preserve the interests of the investing and taxpaying
public.

There is no evidence to warrant the MSRB’s concerns that Consultants are being
used indirectly to make prohibited political contributions under Rule G-37 or that
Consultants may be using more aggressive tactics in contacting issuers. The MSRB
bases these concerns on its general statements that there has been an increase in
reported Consultant contributions and in the compensation paid to Consultants.

These grounds for concern, however, do not indicate or imply any improper behavior
by Consultants. For example, the MSRB states that there has been a “significant
increase” in the political contributions made by Consultants. However, the incidence
of broker-dealers hiring Consultants who make political contributions has increased
only minimally. Indeed, the percentage of Consultants who made reportable political
contributions to issuer officials only increased by slightly over 2% (from 11.3% to

3 Please note that although not addressed in Question & Answer ("Q&A") form,
many of the questions posed by the MSRB in the Notice are addressed in these
comments.

*  The MSRB recognized this outsourcing possibility in Rule G-38 Q&A (March 4,
1999).
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13.8%) during the last four-year period, between 2000 and 2003.° In other words, in
2003, over 86% of the Consultants in the industry did not make any reportable
contribution to an issuer official. This strongly supports the conclusion that
Consultants are being used for the legitimate services and advice they provide (e.g.,
by having a local presence and knowledge of local issuers) rather than for their
political contributions. More importantly, regardless of the level of the contributions
being made, there is no indication whatsoever that Consultant contributions are being
used to influence decisions regarding municipal securities business.

The MSRB is also concerned because there has been an increase in the compensation
paid to Consultants. This increase, however, does not in any way indicate or imply
that Consultants are engaging in pay-to-play or that there is added pressure on
Consultants to engage in aggressive or abusive practices. Rather, the recent increase
in compensation appears to be attributable to the significant increase in the volume
and size of municipal securities deals. As described in footnote 5, the total amount
of new issuance of municipal securities went up 87% -- from $241.8 billion in 2000
to $452.4 billion in 2003.® Moreover, the average size of a municipal securities
offering went up 55% -- from $15.9 million in 2000 to $24.6 million in 2003.”
Compensation paid to broker-dealer employees in the municipal securities industry
has also increased due to this increase in the volume and size of the issuances.

Please note that even if there were no explanation for the increased compensation,
there is no evidence of a correlation between increased compensation and aggressive
or abusive practices. In fact, there may actually be an increased incentive on the part
of the Consultant not to jeopardize such a lucrative practice by engaging in improper
activity.

5 Between 2000 and 2003, the total number of Consultants increased from 582 to
954. The number of Consultants who made reportable contributions to issuer
officials increased from 66 (11.3%) to 132 (13.8%). Please note that the increase
in the total number of Consultants is likely due to the increase in municipal
securities issuances. In 2003, a total of $452.4 billion in municipal securities was
issued compared to $241.8 billion in 2000, an increase of 87%. See Thomson
Financial Securities Data. The number of municipal securities transactions also
increased from 15,216 in 2000 to 18,390 in 2003.

See id. In contrast, the total amount of municipal securities issuances decreased
by 10% between 1997 (when a total of $267.1 billion was issued) and 2000
(when a total of $241.8 billion was issued). See id.

See id. In contrast, the average size of municipal securities deals decreased by
1% between 1997 (when the average size was $16.1 million) and 2000 (when the
average size was $15.9 million). See id.
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In light of the legitimate and important role of Consultants, the Association addresses
below the specific amendments proposed by the MSRB.

I. Non-Associated Persons Should Continue to Be Permitted to Act as
Consultants

The draft amendment prohibits a broker-dealer from paying any person for soliciting
municipal securities business, unless that person qualifies as an “associated person,”
as defined under the Securities Exchange Act of 1934 (““34 Act”). As discussed
above, there is no indication that the alleged abuses, which this amendment is
supposed to address, actually exist. The following describes other problems with
this amendment and then proposes an alternative restriction on Consultants, which
would eliminate even the appearance of pay-to-play. Please note, however, that if
the MSRB does ultimately require all solicitors to be associated persons under the
‘34 Act, either the MSRB or the Securities and Exchange Commission (“SEC”) must
provide clear guidance as to what is required for an independent contractor to qualify
as an associated person and the level of supervision to be provided by the broker-
dealer. Current MSRB and SEC guidance is lacking on this subject.

Without such guidance, broker-dealers would be subject to arbitrary and capricious
enforcement when it comes to using independent contractors to solicit municipal
securities business. With such risk, broker-dealers would be forced to discontinue
the use of independent contractors for the purpose of soliciting municipal securities
business.

A. Rule G-38 Works in Its Current Form

Rule G-38 works well in its current form in that it requires full disclosure, not only to
the MSRB but also to the issuers and the general public, regarding the Consultant’s
compensation, role, and political contributions. Such extensive disclosure (which
would be lost under the draft amendment) minimizes, if not eliminates, the
possibility of abusive practices. Indeed, there already is a regulatory mechanism in
place that prohibits Consultants from engaging in pay-to-play. Rule G-37 prohibits
broker-dealers from indirectly making prohibited contributions using their
Consultants and imposes a two-year ban on municipal business on the broker-dealer
if a violation occurs. Pay-to-play practices of Consultants, if any, should be
eliminated by enforcing this prohibition based on the totality of the circumstances in
a given case, rather than indiscriminately eliminating the use of Consultants
altogether. The transparency created under current Rule G-38 disclosure
requirements should facilitate such enforcement.
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B. The Associated Person Concept is Impractical and
Unworkable

As discussed above, broker-dealers that do not have the resources to maintain an
office or an adequate presence in a particular jurisdiction use Consultants as an
affordable way to compete for municipal securities business in that jurisdiction.® By
requiring Consultants to become associated persons, geographical restraints may
make it impossible for a broker-dealer to supervise a Consultant as an associated
person unless the broker-dealer maintains such adequate presence in that jurisdiction.
The proposed amendment would also make it unfeasible for broker-dealers with
limited resources to retain Consultants who provide certain necessary services, such
as technical/educational support (i.e., experts who can educate the issuer and the
broker-dealer in a particular area). This includes the ability of broker-dealers to
outsource certain functions related to a municipal securities deal. Moreover, given
that only individuals may be considered to be associated persons, the proposed
amendment would eliminate a broker-dealer’s ability to use consulting firms.

Additional burdens are imposed on associated persons under MSRB Rules and the
‘34 Act, including, but not limited to, the requirement that associated persons
become subject to the broker-dealer’s insider trading policy; that they be trained and
possibly registered by passing a qualifying exam; and that they refrain from meeting
with members of the public for at least ninety (90) days following such
qualification.” There are further restrictions on associated persons under National
Association of Securities Dealers and New York Stock Exchange rules that may be
applicable. These burdens are further compounded by the fact that there is no clear
guidance as to what is required to make an independent contractor an associated
person.

Thus, the cost of treating Consultants as associated persons would unfairly drive
many of these capable broker-dealers (including many women and minority-owned
firms) out of the municipal securities business industry, especially given that the
margins of profit in the industry are relatively low. Moreover, even if a broker-
dealer is large enough not to be driven out of the business, it would still be required

It is interesting to note that J.P. Morgan Chase, which submitted a comment letter
supporting the MSRB’s proposed amendment, confirmed this by stating in a
newspaper article that J.P. Morgan Chase no longer needs to hire independent
Consultants, given its pending merger with Bank One will enable it to have an
increased local presence around the country. J.P. Morgan Backs Ban on
Consultants, The Bond Buyer (April 30, 2004).

Sections 15(f) and 15(b)(7) of the ‘34 Act; MSRB Rule G-3.
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to incur these significant additional costs for apparently no reason, given that there is
no evidence of Consultants engaging in abusive practices.

C. The MSRB’s Draft Amendment Is Unconstitutional

Requiring Consultants to essentially become Municipal Finance Professionals
(“MFPs”) under Rule G-37 would violate the First Amendment of the Constitution.
In particular, the Supreme Court has equated political contributions with speech that
is protected under the First Amendment.'® Thus, to restrict political contributions, a
rule must be narrowly tailored to advance a compelling governmental interest. For
example, the D.C. Circuit Court in Blount v. SEC upheld Rule G-37 because the
Rule was narrowly tailored to address the government’s compelling interest of
eliminating pay-to-play in the municipal securities industry.!' To satisfy the
“narrowly tailored” test, the government must demonstrate (1) that “the ills it claims
the rule addresses in fact exist and the rule will materially reduce them,” and (2) that
the Rule is necessary where there is no “less restrictive alternatives to the rule [that]
would accomplish the government’s goals equally or almost equally effectively.”'?

If Consultants are required to become MFPs, thus expanding Rule G-37’s ban on
political contributions to those Consultants, Rule G-37 would no longer satisfy this
narrowly tailored test. There is no evidence that Consultants are being used by
broker-dealers to engage in pay-to-play. Even if the problem of Consultants
engaging in pay-to-play were to exist, the draft amendment’s restrictions far exceed
what would be necessary to address that problem. As described above, by coupling
the indirect violation provision of Rule G-37 with the extensive disclosure
requirements of Rule G-38, the government is already in the position to effectively
deal with Consultant pay-to-play practices that may exist in the industry, if any. In
fact, in defending Rule G-37 before the Blount Court, the Securities Exchange
Commission (“SEC”) explained:

that the “loopholes” that remain [in Rule G-37] are due
to its “sensitivity” to First Amendment concerns; [the
SEC] believes that closing the supposed loopholes
would broaden the regulation’s scope beyond that
“necessary” to accomplish its interests."?

1% See Buckley v. Valeo, 424 U.S. 1, 96 S.Ct. 612 (1976).
' 61 F.3d 938 (D.C. Cir. 1995).

12 1d. at 944.

P 1d. at 946-947.
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When the Blount case was being decided, one of these supposed “loopholes” was
that Consultants were not subject to Rule G-37. Thus, even the SEC has confirmed
that expanding Rule G-37 as proposed in the draft amendment would result in an
excessive infringement of the First Amendment right to free speech.

D. Alternative Restrictions for Consultants

While there is no need to amend Rule G-38, to the extent the MSRB feels more is
needed to avoid even the appearance of pay-to-play, the Association recommends
taking a more tailored approach by imposing the following restrictions on
Consultants, rather than eliminating Consultants altogether.

Under this approach, broker-dealers would still be permitted to retain non-associated
persons as Consultants. However, Consultants would be prohibited from making
political contributions that are currently reportable under Rule G-38. In particular,
broker-dealers would be required to include in their Consultant agreements a
provision that at the very least prohibits the Consultant from making a contribution
to an official of an issuer during the six (6) month period preceding, or six (6) month
period following, the Consultant’s solicitation of municipal securities business from
that issuer.'* Moreover, broker-dealers would be prohibited from hiring a Consultant
to solicit an issuer, if that Consultant has contributed to an official of that issuer
during the preceding six (6) month period. If the MSRB decides to adopt this
alternative proposal, Consultants who have already been retained by a broker-dealer
at the time the alternative proposal takes effect should not be subject to this six (6)
month look-back prohibition. This is necessary to allow for a fair and smooth
transition for those Consultants who may have made a perfectly appropriate
contribution under current Rule G-38.

To enforce the above contractual provision, broker-dealers could be required to
automatically terminate their Consultant agreements and cease paying Consultants
upon learning of a prohibited contribution. Broker-dealers may also be required to
obtain periodic (e.g., quarterly) certifications from their Consultants confirming that
the Consultants have not made a prohibited contribution or listing all of the political
contributions made by the Consultants during that quarter.

This approach is much more reasonable than the MSRB’s proposal of eliminating
Consultants in that the restrictions are proportional to the paucity, or complete lack,
of evidence regarding Consultants and pay-to-play. Moreover, the restriction is
tailored to political contributions and pay-to-play and does not arbitrarily eliminate

14 As is the case under current Rule G-37 and Rule G-38, there would be an
exemption for individuals who contribute no more than $250 per election to a
candidate for whom he or she is entitled to vote.
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an important segment of the municipal securities industry. Indeed, by requiring
broker-dealers to report the above Consultant contributions under the current Rule G-
38, the MSRB made a determination that those contributions are the only ones that
can raise the issue of pay-to-play. Under our proposed alternative, these
contributions will simply be prohibited, thereby removing any doubt or question
regarding pay-to-play. The tailoring of the restriction in this manner also increases
the likelihood of the rule amendment surviving scrutiny under the Constitution.
Please note that even this more tailored approach will cause certain qualified
Consultants to simply get out of the industry given that it would prohibit them from
making contributions in connection with their other lines of business, such as their
legislative lobbying services on behalf of other industries.

IL The MSRB Should Modify its Definition of Solicitation

The MSRB proposes to define the act of “soliciting” municipal securities business
(for purposes of triggering MFP status under Rule G-37 as well as the proposed Rule
(G-38 amendment prohibiting non-associated persons from soliciting such business)
as any direct or indirect communication with an issuer for the purpose of obtaining

or retaining municipal securities business. However, there are certain implications of
this proposal that concern the Association.

A. Solicitor MFPs under Rule G-37 Should Not Include Those
Who Merely Communicate with Third Parties

In the process of describing the above proposal, the MSRB states that whether an
employee becomes a solicitor MFP under current Rule G-37 is not dependent upon

the person who is solicited. Thus, the MSRB apparently believes that an employee
becomes a solicitor MFP under Rule G-37 merely by soliciting municipal securities

business from a private obligor in a conduit deal, regardless of whether that obligor
is being used to ultimately solicit the issuer. This position, however, is contrary to
the purpose underlying Rule G-37 as well as the formal interpretations previously
issued by the MSRB.

Although the current plain language of Rule G-37 is unclear on this issue, it does not
require that the term “solicitation” be read to include mere discussions with private
obligors. To the contrary, each interpretation that the MSRB issued as to what
constitutes a “solicitation” under Rule G-37 specifically states that the solicitation
activity in question must be aimed at the issuer. For example, the MSRB interpreted
the term solicitation to include any “activities calculated to appeal to issuer officials
for municipal securities business, or which effectively do s0.”"* The MSRB also
gave as examples of solicitation the making of presentations to “issuer officials”

15 MSRB, Q&A #2 (December 7, 1994) (emphasis added).
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regarding municipal securities business, or merely attending a meeting where such
presentation occurs.'®

Limiting the term “solicitation” to such issuer-targeted activity is consistent with the
purposes of Rule G-37. In particular, the goal of Rule G-37 is to eliminate “pay-to-
play,” whereby broker-dealers use political contributions to influence the underwriter
selection process. Thus, to treat an individual as an MFP, there should at least be
some possibility of his or her contribution influencing this process. However, in a
conduit deal, if an employee is only communicating with a private obligor and not
the issuer, there is no possibility that a contribution made by that employee to an
official of that issuer would influence the underwriter selection process. The issuer
would not even know that the employee is involved given that the employee is only
dealing with the private obligor. Moreover, contributions made to an issuer official
have no potential of influencing any decision made by the private obligor given that
the employees and officers of the private obligor do not have an interest in the
outcome of elections. In most cases, when an employee approaches a private obligor
regarding a conduit deal, they do not even know which issuer will be used for the
bonds.

The linkage between the contribution and the underwriter selection process is also
required under the Constitution. In particular, to satisfy the “narrowly tailored” test,
a regulation must be closely drawn (i.¢., pay-to-play) and may not restrict activity
beyond that which is necessary to address the concern in question.'” Triggering Rule
G-37’s prohibition on contributions due to an employee’s relationship with a private
obligor, where there is no linkage between a contribution and the selection process,
would go well beyond that which is necessary to prevent pay-to-play. Indeed, the
Court upheld Rule G-37 on the basis that the Rule:

constrains relations only between the two potential
parties to a quid pro quo: the underwriters and their
municipal finance employees on the one hand, and
officials who might influence the award of negotiated
municipal bond underwriting contracts on the other.'®

Moreover, if the MSRB were to conclude that communications with private obligors
result in a “solicitation,” the results would be troubling. In particular, unless the
MSRB limits the term “solicitation” to activity aimed at an issuer, an employee
would be in jeopardy of qualifying as an MFP any time he or she communicates with

16 Id.; MSRB, Q&A #1 (March 22, 1995).
'7 See Blount, 61 F.3d at 947.
'* Id. (emphasis added).
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any private entity or person, such as a lawyer or a project team member (e.g., an
investment advisor firm) regarding a municipal issuance. Such result would, by any
measure, be outside of the intent of Rule G-37.

The MSRB recognized this when it drafted Rule G-38 by making clear that to

qualify as a Consultant, one must communicate directly or indirectly with an issuer.
This sheds light on what is meant by “solicitation” under Rule G-37 given that the
purposes of Rules G-37 and G-38 are the same — to eliminate the corrupt influence of
political contributions on the underwriter selection process. Indeed, Rule G-38 was
drafted to address possible indirect violations of Rule G-37 where broker-dealers use
Consultants to make otherwise prohibited contributions to issuer officials.'® Thus, in
applying the term “solicitation” in the Rule G-37 context, there is no reason to take
an approach that is different from that set forth in Rule G-38.

Based on the above, we request that the MSRB adopt the proposed definition of
“solicitation” for purposes of Rule G-37. By doing so, the MSRB would make clear
that an employee becomes an MFP only by directly communicating with an issuer or
indirectly communicating with an issuer through a third party, such as a private
obligor. The MSRB may also issue an interpretation making this clarification
without formally amending Rule G-37. We also agree with the MSRB that even if
one is communicating with an issuer, it should be done with the intent of obtaining
municipal securities business for it to qualify as a solicitation.

Alternatively, if the MSRB continues to interpret Rule G-37 to cover mere
communications with private obligors, it should carve out an exemption that reflects
how conduit deals really work. In particular, the MSRB claims that Rule G-37
currently exempts from the definition of “solicitation” a situation where an employee
(as part of his investment banking services) merely advises a private obligor on
appropriate financing alternatives, including conduit issuances, and provides to the
obligor contact information of the municipal finance employee who can assist in the
underwriting. This exemption should be expanded to also permit the employee to
internally refer the matter to the municipal finance employee. Thus, the employee
would be permitted not only to give the obligor the municipal finance employee’s
contact information but also to talk to the municipal finance employee and ask him
or her to call the obligor. This more accurately reflects how investment banking
advisors actually operate as they provide the panoply of financing options to their
client.

' See MSRB Reports, Vol. 14, No. 3 (Jun. 1994); Notice of Filing of Proposed
Rule Change by the MSRB Relating to Consultants, File No. SR-MSRB-95-15
(Nov. 28, 1995).
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B. Those Providing Professional Services to a Broker-Dealer
Should Be Expressly Exempted

In an effort to consolidate the definition of solicitation for purposes of Rule G-37 and
Rule G-38, the MSRB eliminates the language of current Rule G-38 that expressly
exempts from the definition of Consultant professionals who merely provide legal,
accounting, engineering, and legislative lobbying services ("Professionals").?® At
the same time, the MSRB states that the existence of an "intent" to obtain municipal
securities business is important in determining whether a solicitation has occurred.
Based on this reasoning, Professionals appear to still be exempt from the definition
of solicitation in that their purpose is not to obtain municipal securities business but
solely to provide Professional services to the broker-dealer. Moreover, the policy
consideration has not changed that these outside Professionals provide a valuable
service to broker-dealers.

However, by eliminating Rule G-38's language regarding Professionals, the MSRB
creates doubt as to whether Professionals are exempt. Thus, we request that the
MSRB confirm either in the Rule's definition of solicitation or through an
interpretation that Professionals would not be deemed to be soliciting municipal
securities business under Rule G-38.

We look forward to discussing these issues further with the MSRB staff, and
appreciate your attention to our comments. Please contact the undersigned at
(646)637-9218 or via e-mail at Lhotchkiss@bondmarkets.com with any questions
that you might have.

Sincerely,

%M Relly Hotehbnse

Lynnette Kelly Hotchkiss
Senior Vice President and
Associate General Counsel

2 The exemption for legislative lobbyist is not found in the language of Rule G-38
but in MSRB Q&A #5 (February 28, 1996).
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cc: Securities and Exchange Commission
The Honorable William H. Donaldson, Chairman
The Honorable Cynthia A. Glassman, Commissioner
The Honorable Harvey J. Goldschmid, Commissioner
The Honorable Paul S. Atkins, Commissioner
The Honorable Roel C. Campos, Commissioner
Giovanni P. Prezioso, General Counsel, Office of the General Counsel
Annette L. Nazareth, Director, Division of Market Regulation
Martha Mahan Haines, Director, Office of Municipal Securities

NASD Regulation, Inc.

Malcolm P. Northam, Director, Fixed Income Securities Regulation
Marc Menchel, General Counsel

Sharon K. Zackula, Assistant General Counsel

Municipal Securities Rulemaking Board
Christopher A. Taylor, Executive Director
Diane G. Klinke, General Counsel

The Bond Market Association

Executive Committee, Municipal Securities Division

Legal Advisory Committee, Municipal Securities Division
Policy Committee, Municipal Securities Division

Sales and Marketing Committee, Municipal Securities Division
Operations Committee, Municipal Securities Division

Syndicate and Trading Committee, Municipal Securities Division
Consultants Task Force, Municipal Securities Division

Regional Advisory Committee



-
—

=
—

360 Madison Avenue 1399 Ne%vs%r?f;\%g%e, NW St. Michael’s House

New York, NY 10017-7111 Washington, DC 20005-4711 1 George Yard

Telephone 646.637.9200 Telephone 202.434.8400 London EC3V 9DH

Fax 646.637.9126 Fax 202.434.8456 Telephone 44.20.77 43 93 00

www.bondmarkets.com Fax 44.20.77 43 93 01
December 15, 2004

Emesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

RE: Comments to Second Draft of Proposed
Rule G-38 Amendments

Dear Mr. Lanza:

The Bond Market Association' (“Association”) appreciates this
opportunity to respond to the notice (“Notice”) issued by the Municipal Securities

Rulemaking Board (“MSRB”) on September 29, 2004, in which the MSRB issued its
second draft of the proposed amendments to Rule G-38>. The MSRB in this latest

draft (1) retained the requirement from the initial draft that any person who is paid to
solicit municipal securities business must be an “associated person” of the broker-

dealer, as defined under the Securities Exchange Act of 1934 (the “‘34 Act”), and (2)
proposed additional requirements that a broker-dealer have a written agreement with,
and make disclosures to the issuer and the MSRB (similar to those currently required
under Rule G-38) regarding such paid solicitors if they are not officers or employees
of the broker-dealer. The Association offers the following comments in the hopes of

' The Association represents securities firms and banks that underwrite, distribute
and trade fixed-income securities and other credit market instruments in the U.S.
and globally. Additional information about the Association and its members and
activities is located at www.bondmarkets.com.

2 MSRB Notice 2004-32.
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working with the MSRB to achieve our mutual goal of ensuring the highest standards
of ethical conduct in the municipal securities industry.

Our goal 1s to give the MSRB insight as to how the amendments
would impact the industry® and to provide a workable alternative to the proposed
amendments. We share the same goals as the Board and hope to enter into a
discussion with the MSRB about ways to raise the standards of fair practice and
professionalism relating to Consultants and doing away with the perception of
wrong-doing. Indeed, the Association shares your goals to ensure the highest
standard of ethical conduct in the municipal securities industry and to vigorously
enforce MSRB rules and standards. We recognize that Rule G-38 allows for
complete transparency on the use of consultants to obtain municipal securities
business, and believe that an incremental approach best serves the industry and
accomplishes the goals of the MSRB. We believe that we are recommending
solutions that are a practical and reasonable means for achieving those mutual goals.

As was the case with our comments to the MSRB’s first draft of the
amendments, these comments reflect the full weight of the Association’s member
firms (including a wide array of firm types, such as firms of different sizes, firms
based in different geographic regions and minority-owned firms), which came to a
consensus on these complex issues and are the result of a great deal of work on the
part of the Association and its members. While each and every member of the
Association did not participate in the drafting of these comment letters, we went
back to the members to gamer consensus in preparing these comments. Attached is a
list of our members* so that the Board can see the depth and variety of firms
represented by the Association’s letters.

We found then, as we do now, that the concept of associated persons
proposed by the Board is unworkable, and we apologize if our initial letter did not
set forth alternative requirements which sufficiently addressed the MSRB’s
concerns. We appreciate the opportunity to expand upon our comments on the initial
draft of these amendments and hope that this letter provides a satisfactory alternative
to the associated persons concept for consultants.

We reiterate our past comments by stating that we do not believe that
the proposed amendments are warranted. It remains the case that the MSRB has not
shown any indication that those who are treated as Consultants under current Rule G-

? Please see Attachment A for our concerns and possible impacts of the proposed
amendments on the industry.

*  Please see Attachment B for a list of the Association’s members.
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38 (“Consultants”)’ are engaging in abusive practices. On the contrary, Consultants
help firms to reach out to more issuers than they would otherwise be able, thus
helping the issuer community and the tax-paying public by increasing competition
amongst the broker-dealers. In proposing these amendments, the MSRB relies only
on speculative risks that have not been shown to exist. Thus, it is not apéparent to the
Association that there is any justification for the proposed amendments.

At the same time, the proposed amendments impose vague and overly
burdensome requirements. In particular, by requiring Independent Solicitors to be
associated persons, the amendment would trigger the application of a wide range of
requirements not only under the MSRB Rules but also under the ‘34 Act and other
laws that are practically impossible to apply to Independent Solicitors. Given that
the requirements applicable to associated persons were created with employees (or
others who are traditionally controlled by the broker-dealer) in mind, there is no
regulatory guidance that a broker-dealer can use to comply with these vague and
varying requirements in the context of an Independent Solicitor.

Moreover, the requirements go above and beyond the MSRB’s stated
purpose -- to subject Independent Solicitors to fair practice and professionalism
standards -- and impose an unreasonable cost on the industry. If the proposed
amendments are finalized, they will ultimately harm the industry by making it
practically impossible for a broker-dealer to use Independent Solicitors, who provide
value to the municipal securities industry, the issuer community and tax-paying
public. Thus, by adopting the amendments, the MSRB will largely eliminate
Independent Solicitors from the industry -- a step, which we understand, the MSRB
considered and rejected.

The MSRB is viewing Independent Solicitors as being similar to
brokers and investment bankers and thus is willing to make Independent Solicitors
associated persons. However, their functions are very different in that brokers and
investment bankers are actually involved in implementing and structuring deals

> We note that the proposed amendments use the term “Independent Solicitor”

rather than “Consultant” when referring to non-associated persons who solicit
municipal securities business on behalf of a broker-dealer. For purposes of these
comments, those terms should be viewed as being interchangeable although we
attempt to use the term “Consultant” when referring to the current Rule and
“Independent Solicitor” when referring to the proposed amendments to the Rule.

% Indeed, Rule G-38’s current disclosure requirements work in that they bring to
light the details of a broker-dealer’s relationship with a Consultant that are
necessary to determine if there are improper understandings between them.
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while Consultants primarily help solicit municipal securities business but do not
participate in deal structuring. Consultants do not provide investment banking
services, strategy or advice regarding the structuring of a deal. As a result, although
there is a reason to require that brokers and investment bankers be associated
persons, that reasoning does not extend to the limited services provided by
Consultants.

By requiring all solicitors to be associated persons, the MSRB has to
inherently get involved in interpreting the term “associated person” under the ‘34
Act -- a function that is outside of the MSRB’s jurisdiction.

The problems related to the MSRB’s proposed amendment and its
associated person requirement are described in greater detail in Attachment A to this
letter. To avoid the consequence of Consultants being largely eliminated from the
industry, while at the same subjecting Consultants to standards of fairess and
professionalism, we propose the following alternative to the associated person
requirement.

Alternative Restrictions for Consultants

To the extent the MSRB feels more is needed to address potential
abusive practices by Consultants, the MSRB should subject Consultants to standards
of fair practice and professionalism by requiring that these standards be embodied in
a broker-dealer’s agreement with a Consultant. In fact, these and other concerns
articulated by the MSRB can be addressed within these agreements, as described in
greater detail below, and would not implicate other provisions of the securities laws
that have far reaching effect as would be the case in implementing an associated
person requirement.

A. Provisions Regarding Consultant’s Conduct
1. Fair Play and Professionalism

In the Consultant agreements, Consultant should be required to agree
to abide by standards of fair practice and professionalism when representing the
broker-dealer. This codifies in the agreement the standards by which we believe
Consultants, for the most part, already perform their services. Additionally, other
provisions could be added to address concerns articulated by the MSRB. The
following are some of the specific provisions that may be required to be included in
the agreement to achieve this purpose:
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Rule G-17 Standard: Requirement that Consultant deal fairly with all persons
and not engage in any deceptive, dishonest, or unfair practice.

e Requirement that Consultant not misrepresent any fact, expressly or
implicitly, when providing services under the agreement. This includes
Consultant not withholding any materially relevant fact when dealing with
an issuer.

¢ Requirement that Consultant not use any improper method (i.e., any method
other than accurately promoting the capabilities of the broker-dealer) when
soliciting municipal securities business.

e Prohibition on Consultant arranging with any third parties to share in any
consulting fees without prior written consent of the broker-dealer.

Rule G-3 Licensing Issues:

o Contract will specify that Consultant’s role is strictly limited to soliciting
municipal securities business and providing advice and consultation to the
broker-dealer as to municipal securities business opportunities in a particular
jurisdiction.

Ethics and Conflict of Interest:

e Requirement that Consultant fully comply with all applicable State and local

ethics laws and conflict of interest laws, including but not limited to those
applicable to current and former federal, state or local public officials.

Rule G-20 and Other Gift Rules:

e Requirement that Consultant fully comply with all applicable State and local
gift and entertainment laws as well as the standards in MSRB Rule G-20.

e Prohibition on any reimbursements of Consultant for gifts, entertainment or
other thing of value provided to anyone without prior written consent of the
broker-dealer.

Lobbying Disclosure Laws:

e Requirement that Consultant fully comply with applicable State and local
lobbying laws.
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e Consultant shall certify as to its compliance with applicable laws, rules and
regulations.

e Insider Trading Laws: Consultant will not buy or sell any securities while in
possession of material, non-public information related to that security.

¢ Rules G-37/G-38: See “Political Contributions” below.
2. Political Contributions

To address concerns of pay-to-play, Consultants should not be treated
as Municipal Finance Professionals (“MFPs”), but should still be prohibited from
making political contributions that are currently reportable under Rule G-38. In
particular, broker-dealers could be required to include in their Consultant agreements
a provision that at the very least prohibits the Consultant from making a contribution
to an official of an issuer during the six (6) month period preceding, or six (6) month
period following, the Consultant’s solicitation of municipal securities business from
that issuer.” Broker-dealers could also be prohibited from hiring a Consultant to
solicit an issuer, if that Consultant has contributed to an official of that issuer during
the preceding six (6) month pertod.

3. Retroactivity

Regardless of the proposal that may be adopted by the MSRB, broker-
dealers should be given an adequate and reasonable opportunity to transition into the
new rule without triggering any penalty or violation as a result of activity engaged in
by pre-existing Consultants prior to the effective date of the rule. This is necessary
to allow for a fair and smooth transition for those Consultants who may have
engaged in perfectly appropriate activity under current Rule G-38.

B. Enforcing the Above Provisions

The following remedial measures may be imposed to ensure that the
Consultant complies with the above provisions:

7 As is the case under current Rule G-37 and Rule G-38, there would be an
exemption for individuals who contribute no more than $250 per election to a
candidate for whom he or she is entitled to vote.
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e Require broker-dealers to automatically terminate their Consultant agreements
and cease paying Consultants upon learning of a prohibited contribution or a
violation of the standards of fair practices and professionalism contained in their
agreements. This leaves the broker-dealer with an obligation to terminate the
Consultant if there is a violation.

e Require broker-dealers to obtain periodic (e.g., quarterly) certifications from
their Consultants confirming that they are complying with these provisions and
listing all of the political contributions made during that period. This puts the
burden on the broker-dealer to seek out information from the Consultant.

e Require broker-dealers to promptly report to the MSRB the discovery of any
violation by a Consultant of any of the above provisions. Thus, the required
public disclosure of violations would serve as an incentive for Consultants and
broker-dealers to abide by the above standards to avoid negative publicity and
reputational risk.

e Prohibit other broker-dealers from hiring a Consultant who has violated any of
the above provisions for two years. This prevents Consultants from repeatedly
violating the above standards.

By imposing the above standards on Consultants, coupled with the
current requirements under Rule G-38 that various compensation and other
information about Consultants be disclosed, the MSRB will eliminate even the
appearance of impropriety on the part of Consultants.

We have always appreciated our strong working relationship with the
MSRB Board and staff. We believe that self regulation works best when the
regulators and the industry work together to achieve practical solutions to issues
facing the municipal markets. And we applaud the Board’s vigilance in upholding
the highest standards of integrity and professionalism in our markets. We appreciate
your willingness to engage the industry in a fulsome discussion on this issue and
offer our continued assistance to work with the Board on developing and
implementing workable solutions.

We are convinced that our proposal addresses the concerns articulated
by the MSRB, yet offers a practicable and workable solution. We urge the Board to
consider our incremental approach. If it proves unworkable, the Board can always
reintroduce the associated person concept, or ban the use of consultants outright. We
look forward to discussing these issues further with the MSRB staff, and appreciate
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your attention to our comments. Please contact the undersigned at (646)637-9218 or
via e-mail at Lhotchkiss@bondmarkets.com with any questions that you might have.

Sincerely,

W R@ﬁ% Hotelkiss

Lynnette Kelly Hotchkiss
Senior Vice President and
Associate General Counsel

Attachment

cc: Securities and Exchange Commission
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Outline Describing the Problems Associated with the MSRB’s Proposed
Amendments

I. If the MSRB Decides to Adopt the Proposed Amendments, It
Should Modify its Definition of Solicitation and Eliminate the
Agreement and Disclosure Requirements

A. The Definition of Solicitation Should Be Modified

The proposed amendment adopts verbatim the definition of
“solicitation” currently found in Rule G-38 for both revised Rules G-37 and Rule G-
38. In particular, solicitation is defined as any direct or indirect communication with
an issuer for the purpose of obtaining or retaining municipal securities business. The
MSRB has repeatedly advised the industry since the creation of Rule G-38 that this
definition does not cover communications with obligors in a conduit deal, but only
direct or indirect communications with issuers. Indeed, in the initial draft of these
proposed amendments, the MSRB again confirmed that, under current Rule G-38, it
is not enough for a person to simply communicate with a third party, such as an
obligor in a conduit deal, but rather, the person must communicate with the issuer
through that third party (essentially using the third party as his or her mouthpiece).'
The MSRB contrasted this with the definition of solicitation under current Rule G-
37, which is “not dependent upon the person to whom a solicitation to obtain
business is made.””

However, the MSRB in its latest draft reverses this longstanding and
reasonable precedent without setting forth the basis for, or even acknowledging that
it is, doing so. In particular, the MSRB states that a communication with an obligor
in a conduit deal would be treated as a solicitation, as currently defined under Rule
G-38, unless the broker-dealer is able to demonstrate that (1) the conduit issuer
historically defers to the obligor’s selection of underwriters, and (2) the conduit
issuer has not in fact influenced the obligor’s selection of the underwriter for the
issuance in question. It is practically impossible to make these showings in that there
is no clear or reasonably derivable standard for determining whether these factors are
met. For example, how does one decide the historical practices of an issuer? Is it
sufficient to get a statement from the issuer as to the history of deferring to the
obligor’s underwriter selection? If so, how far do you go back and what level of
deference is required? More importantly, in some cases, when a Consultant
communicates with an obligor, an issuer has not yet even been identified. Thus,

! MSRB Notice 2004-11 (April 5, 2004).
2
Id.
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there is no way for a broker-dealer to even broach the question of the issuer’s
history.

Given these insurmountable problems with the MSRB’s proposed
interpretation of what constitutes solicitation and the arguments specified in greater
detail in our initial comments,’ the MSRB should not change its longstanding
precedent of not treating communications with third parties, including obligors in a
conduit deal, as a solicitation, as currently defined under Rule G-38.

B. Eliminate the Agreement and Disclosure Requirements

If the MSRB adopts the proposed amendment to make all
Independent Solicitors associated persons and MFPs, it should not impose the
requirements that a broker-dealer have an agreement with an Independent Solicitor
and make disclosures to the issuer and the MSRB, similar to current Rule G-38. As
described above, treating an Independent Solicitor as an associated person carries
with it numerous supervisory, procedural and strict liability requirements under
MSRB rules, which will be difficult enough to apply, if possible at all. It is
unnecessary to also require agreements and disclosures.

Moreover, making a distinction between employees of the broker-
dealer and non-employees, for purposes of whether these agreement and disclosure
requirements apply, is arbitrary given that the proposed amendments will treat them
all as associated persons. This distinction also leads to an unreasonable result when
it comes to employees of a broker-dealer’s affiliate. In its settlement agreement with
Fifth Third Securities, Inc.,* the SEC determined that employees of an affiliated
company should be treated as an associated person of the broker-dealer. Thus, under
current rules, an employee of an affiliated company who solicits municipal securities
business is treated as an MFP and subject to Rule G-37. However, under the
proposed amendments, a broker-dealer will also have to enter into an agreement with
such affiliated employee, and disclose various information about that employee to
the issuer and the MSRB, if he or she is being compensated for such solicitation
activity.

> In the Association’s initial comments, we argued that communicating with

obligors should not be deemed to be solicitation under Rule G-37. There was no
reason to argue this in the context of Rule G-38 given that the MSRB agreed in
the initial draft that merely communicating with an obligor would not be a
solicitation under Rule G-38.

*  In the Matter of Fifth Third Securities, Inc., Exchange Act Rel. Nos. 46087 and
46088 (June 18, 2002).
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This problem is compounded by the MSRB’s broad interpretation as
to what constitutes compensation. For example, one Q&A involved a bank
employee who referred municipal securities business to its affiliated broker-dealer,
and received a favorable mention in his or her performance evaluation for such
referral.” The MSRB concluded that this favorable mention would qualify as
compensation given that it is something of value. With such a broad approach to
compensation, a broker-dealer would have to, as a practical matter, enter into an
Independent Solicitor agreement and make disclosures to the issuer and the MSRB
for any employee of an affiliate who solicits municipal securities business.

IL. The Proposed Amendments Should Not Be Adopted

In this latest draft, the MSRB claims that it is not just concerned about
political contributions, but wants to subject those who are currently treated as
Consultants under Rule G-38, to the fair practice and professionalism standards that
come with being an associated person. Again, the Association supports the MSRB’s
efforts to address any real abuses in the market and we share your goals of enhancing
the integrity of our markets. Abuses of MSRB rules, negative publicity and
inaccurate public perceptions hurt all market participants. We believe, however, that
there is no evidence or even indicia of abusive practices by Consultants that would
warrant these amendments. In fact, the MSRB has agreed that “[w]e are not saying
people are doing anything wrong, but we are seeing increasing use of consultants,
increasing compensation for consultants and increasing political contributions by
consultants. We thought it was a good time to try to get ahead of the practice.”® In
light of the drastic changes in the structure and practices of the industry that will be
required, and the tremendous burden that will be imposed on the industry, by the
proposed amendments, this lack of justification is even more important. The MSRB
would be practically eliminating an entire segment of the industry because of some
speculative risk that Consultants may engage in abusive practices.

A. There Is No Justification for the Amendments

The primary justification that the MSRB sets forth for the proposed
amendments is that compensation paid to Consultants has been rising and thus
increases the motivation on the part of a Consultant to use abusive practices in
soliciting municipal securities business. This is at best a speculative risk, if at all. In
our last comments, we demonstrated that Consultant compensation levels have been

> Q&A1 (May 20, 1998).
8 New York Times, December 7, 2004.
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rising as a natural function of the general increase in the number and size of
municipal securities deals and does not indicate a heightened risk of abusive
practices. We disagree with the MSRB’s response that the cause of the increase in
compensation is irrelevant. The reason for the increase does matter -- it is either an
indication of abusive practices or it is not.

Relying on the theoretical construct that higher compensation could
increase a Consultant’s motivation to engage in abusive practices is not the way to
narrowly tailor a rule that will surely have a significant impact on the business and
livelihood of so many members of the industry. This is particularly true given that
higher compensation may actually increase the incentive on the part of the
Consultant not to jeopardize its business by engaging in improper activity.

The MSRB also restates from the initial draft its belief that there has
been an increase in political giving by Consultants, although the MSRB now
acknowledges it may be limited only to the amounts given by the small minority of
Consultants (slightly over 10%) who make contributions in the first place. However,
it still remains the fact that almost 90% of the Consultants do not make any
contributions in the jurisdictions where they have been retained. We believe the
Association proposed a more than reasonable alternative in its comments to the
MSRB’s first draft of the amendments to address even the appearance of impropriety
regarding Consultant contributions.

B. The Proposed Amendments Impose Requirements that
Are Impossible to Apply to Independent Solicitors

Consultants currently serve a legitimate and valuable role in the
mumclpal securities industry. Consultants provide a cost effective way for broker-
dealers to maintain a broader presence and have access to unique local knowledge
and expertise. In turn, this increases competition for the marketing of ideas and
promoting transactions to get them done, resulting in the issuer and the tax-paying
public receiving better service at lower rates. The MSRB appears to recognize the
value of Consultants and attempts to address the industry’s concerns by stating that
the proposed amendments do not prohibit the use of such Consultants but merely
subject them to standards of fair play and professionalism. However, the proposed
amendments would, as a practical matter, make it largely impossible for broker-
dealers to use Consultants (otherwise referred to in the proposed amendments as
Independent Solicitors).

Indeed, by requiring Independent Solicitors to be associated persons
under the ‘34 Act, the MSRB would be imposing a standard fraught with uncertainty
and vagueness. The MSRB is doing more than merely subjecting Independent
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Solicitors to standards of fair play and fairness as it claims. The MSRB is also
triggering all of the supervisory, procedural and strict liability requirements that
come with being an associated person, not only under the MSRB rules but also under
the ‘34 Act and a host of other laws. Given that these various requirements were
created with employees and other traditionally controlled persons in mind, there is no
way for broker-dealers to know how to apply those requirements to Independent
Solicitors. By imposing associated person requirements on Independent Solicitors,
the MSRB is essentially trying to fit a “square peg into a round hole” and as a result,
broker-dealers are left having to guess in a vacuum as to how to comply with such a
non-quantifiable legal risk, and it will thus be impossible for broker-dealers to use
Independent Solicitors.

The MSRB asks for comments as to how to supervise Independent
Solicitors as associated persons. This question demonstrates the very problem we
are describing, in that there is no way to answer the question in a practical manner.
In fact, we would suggest ways to adequately supervise Independent Solicitors as
associated persons if there were a feasible way to do so, or a comparable paradigm
from which we could infer such standards. However, there is none. Neither the SEC
nor the MSRB has even broached the issue as to what constitutes proper supervision
of an Independent Solicitor under the associated person requirement.

This is also the case regarding the requirements that apply to
associated persons under the ‘34 Act and other laws. For example, apart from the
MSRB rules, the ‘34 Act independently requires a broker-dealer to supervise
associated persons with a view toward preventing violations of the federal securities
laws and rules.” Thus, even if one could determine what proper supervision is under
MSRB rules, the question will also have to be answered under the ‘34 Act. The ‘34
Act also requires a broker-dealer to establish, maintain and enforce written policies
and procedures to prevent insider trading by associated persons.® It is unclear as to
what type of policies and procedures would be sufficient to satisfy this requirement
as they relate to Independent Solicitors. At the state level, by requiring Independent
Solicitors to be associated persons, they may have to be treated as employees under
the various state tax and labor laws. These are just a few of the various requirements
and related uncertainties with which broker-dealers will have to contend because of
the associated person requirement under the amendment.’

7 <34 Act, § 15(b)(4)(E).

8 <34 Act, § 15().

?  For example, there are further restrictions on associated persons under the ‘34

Act, National Association of Securities Dealers rules, and New York Stock
Exchange rules that would appear to be applicable.
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Moreover, even if the broker-dealers had a way of knowing how to
comply with these associated person requirements, the cost of complying will be
prohibitive. For example, as we described in our initial comments, geographical
restraints may make it impossible for a broker-dealer to supervise an Independent
Solicitor as an associated person unless the broker-dealer maintains such adequate
presence in that jurisdiction. The MSRB responds by stating that this is no different
than a broker-dealer supervising brokers in various locations. However, there is a
significant difference. A broker is someone whom a broker-dealer has decided to
license because he or she is significantly involved in the municipal securities practice
(e.g., in implementing and structuring deals) and because the broker-dealer has the
necessary supervisory infrastructure in place. An Independent Solicitor, on the other
hand, provides incidental services in that he or she merely solicits municipal
securities business and for whom the broker-dealer may not have, and may not be
worth the cost of having, such supervisory infrastructure. In fact, the MSRB
acknowledges this in its latest draft by stating that Independent Solicitors would not
have to be licensed as would brokers. Thus, the MSRB has not adequately addressed
this important issue of the prohibitive cost associated with the proposed
amendments.

C. The Proposed Amendments Are Outside of the MSRB’s
Jurisdiction

By requiring solicitors to be associated persons and making it a
violation of MSRB rules if they are not, the MSRB is inherently getting involved in
interpreting the meaning of “associated person,” a term defined under the ‘34 Act
and only subject to interpretation by the SEC. In fact, the MSRB expressly makes
such interpretation in the latest draft of the amendments by stating:

an independent solicitor’s contract with the dealer
explicitly provid[ing] for the dealer’s control of and
supervision over the independent solicitor’s
solicitation activities undertaken on behalf of the
dealer . . . would thereby satisfy the requirement
that the independent solicitor be an associated
person.

Thus, the proposed amendments by their very nature require the MSRB to act
outside of its jurisdiction regarding the term associated person. Please note that this
is very different from current Rules G-37 and G-38 where the term associated person
is used merely to distinguish between an individual who is an MFP or a Consultant.
This is merely a matter of categorization left to the broker-dealer to decide, whereas
under the proposed amendments, one’s associated person status is the sole question
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that the regulators will have to answer to determine whether there is a violation of
the rule.

We note that the MSRB attempted to implicitly interpret the term
“associated person” before. In particular, on two separate occasions, the MSRB
opined that employees of affiliates who solicit municipal securities business should
be treated as Consultants, thereby implicitly opining that they are not associated
persons.'® The SEC subsequently made it clear in a settlement agreement with Fifth
Third Securities, Inc. that employees of an affiliate are associated persons and should
be treated as MFPs and not Consultants.'' By creating the associated person
requirement in the proposed amendments, the MSRB would once again have to, out
of necessity, start interpreting this term.

There is also an irreconcilable conflict within the proposed
amendments. In particular, the proposed amendments require that any person who is
paid to solicit municipal securities business be an associated person.'” However, the
amendments go on to permit firms to be paid to solicit municipal securities
business.* Given that associated persons have to be individuals, these two
provisions cannot co-exist. As we noted in our last comments, by adopting the
associated person requirement, the rule would have to eliminate a broker-dealer’s
ability to use Independent Solicitor firms. The MSRB cannot have it both ways -- it
has to either adopt the associated person standard and embrace all of the
requirements that come with it (no matter how unreasonable or indefinable) or use a
different standard.

D. Broker-Dealers Will Not Be Able to Outsource Work

In its initial comments, the Association pointed out that the proposed
rule would prohibit broker-dealers from hiring outside persons to perform necessary
services, such as providing technical/educational support or strategic advice to the
broker-dealer or to outsource certain functions (e.g., recordkeeping function or legal,
engineering, or lobbying services). This type of outsourcing is very common in the
municipal securities industry. The MSRB responds by simply stating that to the
extent that non-associated persons are providing such specific expertise or services in
connection with a municipal securities deal, there is nothing to worry about given
they are not soliciting municipal securities business. This, however, fails to take into

1 Q&A 6 (February 28, 1996), Q&A 1 (May 20, 1998).
" See supra footnote 4.
12 Proposed Rule G-38(a).

P Proposed Rule G-38(f).
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account the extensive history of MSRB Questions & Answers (“Qs&As”), in which
the MSRB has broadly interpreted the meaning of solicitation. For example, the
MSRB has gone as far as to say that merely being present at a meeting where
municipal securities capabilities is discussed or merely engaging in activity that
would make the broker-dealer more appealing to the issuer would qualify as a
solicitation.'* With such broad interpretations, broker-dealers would be prohibited
from hiring outside persons to perform these necessary services given that they
would have to, as a practical matter, attend such meetings with issuers and will
ultimately make the broker-dealer more appealing to the issuer by doing a good job.

E. The MSRB’s Draft Amendment Is Unconstitutional

In our initial comments, we discussed the Constitutional problem of
treating Independent Solicitors as MFPs and thus restricting their ability to exercise
their First Amendment right to free speech by making contributions. The MSRB
responds by stating that Rule G-37 was Constitutionally upheld by the Supreme
Court in Blount v. SEC and that:

the act of soliciting municipal securities business more
closely touches on the core purpose of Rule G-37 than do
some of the other municipal securities activities that are
undertaken by associated persons already treated as MFPs.

Please note, however, that the Supreme Court never opined on Rule
G-37 in that it denied certiorari in the above case. More importantly, the MSRB’s
response misses the point. The proposed amendments significantly expand the
prohibition on contributions found in the Rule that was upheld by the lower court in
Blount. In particular, while Rule G-37 limits the prohibition to those who are
already controlled by the broker-dealer (and thus already associated persons), the
amendments expand the prohibition to those who have no reason to be associated
persons, except for the artificial requirement imposed under the amendments. This
expansion is significant given that an associated person is heavily involved in
representing and performing services to promote the financial interests of the broker-
dealer that controls him or her whereas a non-associated person is not. In fact, given
that Independent Solicitors usually represent many clients (and in various capacities,
such as legal or lobbying), soliciting municipal securities business for a broker-
dealer may be only a small fraction of that Solicitor’s activities. Thus, the
amendments impose the same draconian First Amendment speech restrictions on
those who have a large interest in representing and promoting the financial well-
being of the broker-dealer as those who have only an incidental interest. It is worth

4" Rule G-37, Q&A IV.13.
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noting that the MSRB describes Independent Solicitor activity as “touch[ing] on the
core purpose of Rule G-37” for purposes of defending the amendment’s
constitutionality, but as being “limited” when explaining why such activity does not
warrant licensing. Again, the MSRB cannot have it both ways.

By supporting the amendments, the MSRB is essentially taking the
position that it can cast as wide of a net as it wants as long as the underlying reason
can somehow be tied to the purpose of Rule G-37 (demonstrable or not). Relying on
such a theoretical basis, however, flouts longstanding principles of Constitutional
law. As we discussed in our initial draft, the MSRB must demonstrate (1) that “the
ills it claims the rule addresses in fact exist and the rule will matenially reduce them,’
and (2) that the Rule is necessary where there are no “less restrictive alternatives to
the rule [that] would accomplish the government’s goals equally or almost equally
effectively.”"”

b

The MSRB has to demonstrate that these real and important
Constitutional requirements are being satisfied. However, the MSRB refuses to even
address these requirements, deciding rather to dismiss them in a single legally
unfounded sentence. This is because the Constitutional requirements cannot be met
here. There is no evidence that Consultants are engaging in abusive practices or that
making them associated persons is necessary to deal with such phantom abuses. In
fact, the SEC recognized this by explaining:

that the “loopholes” that remain [in Rule G-37] are due
to its “sensitivity” to First Amendment concerns; [the
SEC] believes that closing the supposed loopholes
would broaden the regulation’s scope beyond that
“necessary” to accomplish its interests.'®

Given that even the SEC agrees that an expansion of Rule G-37 is unconstitutional,
the MSRB cannot simply ignore this pressing Constitutional issue.

'* Blount v. SEC, 61 F.3d 938, 944 (D.C. Cir. 1995).
16 1d. at 946-947.
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CHICAGO . HOUSTON LOS ANGELES . NEW YORK

June 4, 2004

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Dear Mr. Lanza:

Cabrera Capital Markets, Inc. supports the Bond Market Association’s comments
detailed in their letter to your organization dated June 4, 2004 regarding proposed
changes to Rule G-38. We believe that consultants provide a valuable tool for the
industry, and particularly for small and medium size firms, to compete in the municipal
public finance arena. As an emerging firm, the use of consultants allows us to grow and
enter markets without hiring additional full time employees. We do support Rule G-38
and its efforts to ensure that the municipal business community is free from “pay to
play,” however eliminating consultants is detrimental to our ability to compete in the
competitive marketplace. We urge your consideration to not adopt the proposed changes.

Sincerely,

Martin Cabrera, Jr.
President

CABRERA CAPITAL MARKETS, INC.

208 South LaSalle Street ¢  Suite 1230 ¢  Chicago, IL 60604 ¢ Tel {312) 236-.8888 ¢ (800) 2912388 ¢ Fax (312) 236-8936

X0
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Morgan Keegan & Company, Inc.
Morgan Keegan Tower

50 Front Street

Memphis, TN. 38103

(901) 529-5416 Fax (901) 5794429
Watts (800) 366-7426
jerry.chapman@morgankeegan.com

Members New York Stock Exchange, Inc.

Jerry L. Chapman
Managing Director
Municipal Product Manager

April 22, 2004

Ernest A. Lanza, Esquire

Senior Associate General Counsel
MSRB

1900 Duke Street, Suite 600
Alexandria, VA. 22314

Re: Comments on Draft Amendment G-38

Dear Mr. Lanza:

First let me state that the comments expressed in this letter are my personal views as a-
municipal bond market participant and investor for 30 years. | am sure Morgan Keegan & Co., Inc.
will also respond and as municipal product manager | will have participation in that response.

| know the MSRB desires many comments from market participants however you could '
make the process more user friendly. Your RFC was 15 pages and ask 29 questions. |1 would love
to respond to each but we are all busy. | think the MSRB could send an interactive e-mail request
for comment allowing participants to click and answer each question with a simple yes or no or
type in a response to each question.

Before | comment on the draft, let me comment on G-37and G-38. G-37 and G-38’s current
and future problem is that they only address “Dealers”. | believe the industry must address “other”
participants, namely financial advisors and bond lawyers. We can continue to regulate part of the
industry or we can ask the SEC/NASD/ and other regulatory bodies to join in an industry wide push
to finally eliminate “pay for play”.

You say “None the less, the MSRB believes that some consultant practices challenge the
integrity of the municipal securities market’. | believe you are correct. | believe we have enough
regulations and need more strict enforcement. G-37 carries its own punishment and the MSRB
should work with industry publications exposing violators. | know I read with interest and regret
when the Bond Buyer ran a series of articles on use of consultants: - PR

| commend thé MSRB for the simplicity of the solhfidn.. Seldom; do we get “clear English’;v |
brevity! | am in favor of only having employees or associated persons solicit municipal bond
business and those persons being subject to current regulations as to political contributions.



Since | have come this far let me answgr%fcﬁﬁgspecific questions starting on page 2: no; no;
no; yes;:| don't see a difference; yes; not sure, but don’t care as rules are for all; no; too broad a
question; no; same as now; yes-beneficial, yes-detrimental; yes; yes; pass; yes; current rules (G-
38) are fine; additional study needed; not sure; yes or you will have firms working for finders fees;
both; yes; yes; unenforceable | think; no; yes; yes; nol. Sorry for the mess.

Sincerely,
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Dennis G. Ciocca
555 California Street, Suite 3330
San Francisco, CA 94104
415/352-6355

December 8, 2004

Eresto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Alexandria, VA 22314-

Re: Comments on Revised Draft Amendments
To Rule G-38

Dear Mr. Lanza:

On May 17, I submitted comments regarding the original proposed amendments to Rule
38-G on the part of Sutter Securities Incorporated. Kindly note that the attached
comments on the Revised Draft Amendments are being individually submitted and are
not being submitted on the part of the firm.

First of all let me say that I believe the Revised Draft Amendments are a great
improvement over the original Draft Amendments. From my reading of the latest
revision, it requires the consultant to become an “Associated Person” of the firm in order
to place the burden of supervising compliance directly upon the firm. If this is indeed the
case it is a perfectly acceptable condition that insures the consultants are not being used
as a subterfuge in order to make political contributions that would otherwise be illegal
under rule G-37, but at the same time recognizes that not all consulting agreements were
entered into for illicit purposes.

However, I would like to obtain some clarification on one point. The consultants referred
to in my letter of May 17 are registered California Lobbyists and in that capacity are
prohibited from making political contributions to State elected officials. Our contract
clearly is limited to their participation in transactions issued by the State of California and
does not provide for their services being rendered to other potential clients (such as cities,
counties and special districts). Thus I am assuming that under the Revised Draft
Amendments our contract would not limit their making individual political contributions
to candidates for offices that are not covered under their consulting contract.

I also appreciate the fact that the MSRB intends to give some consideration to honoring
existing contractual relationships in phasing in the effective date of new regulations.
Until we actually see the new Amendments to Rule G-38, and review them with our
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consultants, it is not possible to be certain that they will be completely satisfactory to
either Sutter Securities or our consultants. However, we are already working on certain
underwriting transactions that will take place some time in the future which clearly call
for compensation to these consultants under our existing contract. It would clearly be
unfair (and possibly cause future litigation) if upon completion of the transaction we then
were not permitted to pay their participation fee because of regulations that were adopted

subsequent to our agreement.

Thank you for the opportunity to have my comments on this matter considered by the
MSRB.

Very Truly Yours,
4
M/@\

Dennis G. Ciocca
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A
citigroup bk . i

Managing Director

Public Finance Department
Municipal Securities Division
Tel 212723 5576

Fax 212 723 8829
frank.chin@citigroup.com

June 7, 2004

Emesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandna, Virginia 22314

RE: Comments to Proposed Rule G-38 Amendments
Dear Mr. Lanza:

Citigroup Global Markets Inc. (“CGMI”) appreciates this opportunity
to comment to the proposed amendments to Rule G-38 issued by the Municipal
Securities Rulemaking Board (“MSRB”) on April 5, 2004. CGMI fully agrees with,
and supports, the comments submitted by The Bond Market Association
(“Association”) regarding the proposed amendments. Those comments support full
disclosure of consultant, as defined under Rule G-38 ("Consultant"), activities while
eliminating practices that may reflect poorly on the municipal market.

However, CGMI would like to make an additional recommendation
that the MSRB prohibit success fees, which are paid to Consultants. Please note that
for the reasons stated below, and to avoid even the appearance of impropriety, CGMI
does not pay success fees to its Consultants in connection with municipal securities
business.

I Description of MSRB’s Proposal

The MSRB is concerned that an apparent increase in compensation
paid to Consultants for successfully obtaining municipal securities business may be
motivating Consultants to use more aggressive tactics in their contacts with issuers.
See MSRB Notice 2004-11. Based on this and other concerns, the MSRB proposes to
prohibit a broker-dealer from using a person to solicit municipal securities business,
unless that person is an associated person of the broker dealer.

Citigroup Global Markets Inc. 390 Greenwich Street 2nd Floor New York, NY 10013 Tel 212 723 5800 Fax 212723 8939
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IL Success Fees Impose Undue Pressure on Consultants

Although there is no evidence of aggressive tactics being used by
Consultants, CGMI agrees with the MSRB’s general concern that a Consultant’s
compensation arrangement could increase the possibility of such tactics being used.
Please note, however, that contrary to the MSRB’s concern, higher compensation
alone does not increase the motivation of Consultants to use aggressive tactics. For
example, if a Consultant is paid on a flat fee basis, the Consultant will receive the fee
regardless of whether he or she is successful in obtaining the business in question.
Thus, even at a very high level of compensation, there is no undue pressure on the
Consultant to use questionable methods to get that business.

In contrast, success fees (i.e., fees that are contingent upon a Consultant
obtaining the business in question) inherently apply such undue pressure on
Consultants and create, at the very least, a perception of impropriety. Success fee
payments are “all-or-nothing” arrangements where a Consultant may be paid a large
amount or nothing at all depending on whether he or she is able to obtain the business.
In some cases, a Consultant may not even be able to recoup the expenses (such as
travel and subsistence expenses) that he or she incurs on behalf of a broker-dealer if
the Consultant fails to obtain the business. Thus, success fee arrangements have the
potential to create an inordinate amount of pressure on Consultants to obtain or retain
municipal securities business. This pressure exists regardless of the level of the fee.

State governments have recognized this inherent danger of paying
success fees to persons who are dealing with governmental entities. In particular, the
lobbying laws of forty-one (41) States prohibit the payment of a fee that is contingent
upon the success of a person’s effort to influence the government.l The majority of
these lobbying laws are limited in scope to those who are trying to influence legislative
or regulatory decisions of the State. However, some of these lobbying laws also
extend to other governmental decisions, including a decision by a governmental issuer
to hire an underwriter.

' An additional three (3) States either restrict how such success fees may be paid or
require special disclosure of those fees.
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1I1. Success Fees Should Be Prohibited

To eliminate the undue pressure on Consultants and the perception
problem described above, we recommend that the MSRB amend Rule G-38 to prohibit
the payment of success fees to Consultants rather than eliminating the use of
non-associated person Consultants altogether. Indeed, under the MSRB’s proposed
amendment, broker-dealers would still be permitted to pay success fees to
Consultants, as long as the broker-dealers treat the Consultants as associated persons.
At the same time, the MSRB’s proposal would eliminate the ability of a broker-dealer
to enter into legitimate flat fee arrangements with non-associated person Consultants
to provide valuable and necessary services (such as technical support and strategic
advice). Thus, the MSRB’s proposed amendment is both under-inclusive and
over-inclusive. CGMI’s recommendation of eliminating success fees, on the other
hand, gets to the root of what may cause Consultants to engage in, or create the
perception that Consultants may be engaging in, aggressive or abusive practices.

Again, we appreciate this opportunity to express our comments. Please
call me at 212/723-5576 with any questions.

Sincerely,

et
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December 15, 2004

Emesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re; Comments on Revised Draft Amendments to Rule G-38
Dear Mr. Lanza:

Estrada Hinojosa & Company, Inc. is an NASD-registered broker-dealer subject to
regulation by the Municipal Securities Rulemaking Board (MSRB) and respectfully
submits these comments for consideration by you.

In the conduct of our municipal finance business, we have chosen to avoid the use of
“consultants,” as defined in MSRB Rule G-38 and as reflected in our Form G-37/38
quarterly filings. Until recently, we believed this choice would not limit our ability to
compete for or to obtain our fair share of business in public finance. However, the
pervasive use of consultants by other firms in our business and the complicated array of
compensation schemes by which such firms pay their consultants has convinced us that
no matter how much G-38 is amended, it has become too cumbersome and difficult to
enforce uniformly, forcing us to recommend a ban on all consultants.

In the alternative, assuming the MSRB proceeds with merely amending G-38 and
permitting the continued use of consultants, Estrada Hinojosa strongly urges an
amendment to the required disclosure matters under Rule G-38 that would provide the
following information to the marketplace:

In the case of financial services companies, banks, credit unions, etc., that act as
consultants under Rule G-38, there should be required disclosure of any issuer or issuer
official who conducts other business with such consultant, be it as a depositor, loan
recipient, credit card recipient or other similar relationship; and, the connection between
such business and the consultant’s success in soliciting municipal finance business from
an issuer should be fully examined by every regulatory entity in the course of enforcing
Rule G-38 and maintaining true regulatory oversight.

ESTRADA HINOIOSA & COMPANY, INC.
1717 Main Street
471 Floor, Lockbox 47 8 Dallas, Texas 75201
{214) 658-167C 8 (800) 676-5352 8 Fax (214] 658-1671

Mg e NASD SIFC

DALLAS HOUSTON MIAMI SAN ANTONIO SAN DIEGO
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Our firm does not arrive at these recommendations lightly. We are in the marketplace on
a daily basis, from coast to coast, and have observed first hand the conduct of other firms
under the current environment. Without forceful change, as recommended, our industry
is headed toward the potential for abuse that will take a heavy toll on all of us. I also
speak from the perspective of serving as a former Chairman of the MSRB and the great
responsibility we bear to police ourselves, lest other entities relieve us of that privilege.

As the MSRB proceeds with its review of Rule G-38 and related matters, [ would
welcome the opportunity to testify or provide additional thoughts on these
recommendations, or to meet with you, your staff or the Board to express my deep

concerns about this issue.

Best wishes for your continued success as you proceed with this important task and thank
you for considering these comments.

Warmest regards,

ot oA

Robert A. Estrada
Chairman & CEO
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JRST SOUTHWEST COMPANY

Hill A. Feinberg
Chairman and May 26, 2004

Chief Executive Officer

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re:  Comments to Proposed Rule G-38 Amendments
Dear Mr. Lanza:

First Southwest Company (“FSC”) respectfully submits this response to the notice issued by
the Municipal Securities Rulemaking Board (MSRB”) as MSRB Notice 2004-11 on April 5, 2004
(the “Notice”). FSC strongly supports the concepts of prohibiting political contributions by
municipal finance professionals and of preventing the circumvention of these restrictions on
contributions through the use of consultants or by any other means. However, we question whether
the proposed amendments will advance these concepts to any significant degree. And while the
effectiveness of the proposed amendments is in doubt, it is clear that they will create a competitive
disadvantage for financial advisory firms that are registered broker/dealers (with the SEC).
Specifically, the adoption of the rule amendments will have the anti-competitive effect of diverting
financial advisory business from registered broker/dealers to Independent Financial Advisory Firms,
Derivatives Divisions or Companies, and Swap Advisory Firms who are essentially unregulated.
These firms are certainly not subject to the MSRB rules dealing with political contributions and the
use of consultants, as we have seen by example in the public media.

FSC has historically engaged the services of consultants on a limited basis for the legitimate
purpose of providing needed expertise in fields such as energy, engineering, power and similar
specialty fields. The consultants we have used have been contractually prohibited from making
political contributions for the purpose of obtaining or retaining municipal finance business on behalf
of FSC. Clearly, FSC has never undertaken to utilize consultants to circumvent the political
contribution restrictions set forth in MSRB Rule G-37. So, in opposing the proposed amendments,
FSC does not have a special interest in protecting the use of consultants.

Our objective view is that the rules as presently written, and if enforced, are more than
adequate to govern and regulate the practices of registered broker/dealers engaged in the municipal
finance business. Rule G-37 already prohibits registered broker/dealers from indirectly making
contributions, through consultants or otherwise. And Rule G-38 already requires disclosures
regarding the use of consultants, making enforcement of the G-37 prohibition relatively easy to
detect and enforce.

INVESTMENT BaNkERrs SINCE 1946
325 North St. Paul Street » Suite 800 * Dallas, Texas 75201 » 214.953.4128 « 1.800.678.3792 = Fax 214.720.9027
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What we feel is really needed is a global solution involving a mechanism that governs and
regulates political contributions for everyone involved in the execution of municipal securities
transactions, including Independent Financial Advisory Firms, Derivatives Divisions or
Companies, and Swap Advisory Firms. Until uniform and comprehensive regulation is achieved,
the opportunities for pay-to-play activities will still exist, with the result that registered
broker/dealers will continue to be competitively disadvantaged. We fear the proposed amendments
will not solve the problems associated with pay-to-play evils because they only regulate one segment
(the registered group) of the industry -- a segment that really does not need further regulation -- while
leaving others providing identical services to freely engage in pay-to-play activities with no
consequences.

We appreciate your attention to our comments and will be happy to discuss these matters
further with the MSRB staff at their convenience. In the meantime, if you have any questions
regarding the foregoing, please feel free to contact the undersigned at any time.

Yours very truly,
»
Hill A. Feinberg

HAF/nk

Cc:  Securities and Exchange Commission
The Honorable William H. Donaldson, Chairman
Robert L.D. Colby, Deputy Director, Division of Market Regulation
Annette L. Nazareth, Director, Division of Market Regulation
Martha M. Haines, Office Chief, Office of Municipal Finance,
Division of Market Regulation

NASD Regulation, Inc.
Malcolm P. Northam, Director, Fixed Income Securities Regulation
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Hill A. Feinberg
Chairman and December 14, 2004

Chief Executive Officer

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re:  Comments to Proposed Rule G-38 Amendments
Dear Mr. Lanza:

First Southwest Company (“FSC”) respectfully submits this response to the notice issued by
the Municipal Securities Rulemaking Board (“MSRB”) as MSRB Notice 2004-32 and 33 on
September 29 and October 12, 2004 (the “Notice”). FSC strongly supports the concepts of
prohibiting political contributions by municipal finance professionals (“MFP”’) and now solicitor
MFP’s of preventing the circumvention of these restrictions on contributions through the use of
consultants or non-registered (with the SEC) professionals.

However, we question whether the proposed amendments will advance these concepts to any
significant degree because the rules will not prohibit the non-registered Financial and SWAP
Advisors to adhere to G-37 and G-38. We applaud the recommendations of a committed effort by
the MSRB to remedy the “pay to play”, but the MSRB is still not at the heart of the problem. The
problem in many cases lies with professionals not registered with the SEC. Review the websites of
the Independent Financial and SWAP Advisors. They profess expertise in bond structure, time of
sale, underwriter selection, investor preference, pricing assistance, SWAP pricing, and refunding
analyses. Is this not the essence of a Broker-Dealer’s business who is registered with the SEC? The
above description came from an Independent (not registered with the SEC) website.

There are, as we see, many ways to get around the rules. We believe the MSRB is trying, but
stop saying you can’t regulate the non-registered professionals. What happened in the LA Basin
SWAP may be the tip of the iceberg? All done by non-registered (with the SEC) professionals.
Selling transactional, financial and investment structure is what we are all do, both registered and
non-registered professionals. Why can one escape registration with the SEC and adherence to the
MSRB rules?

What we feel is really needed is a global solution involving a mechanism that governs and
regulates political contributions for everyone involved in the execution of municipal finance
transactions, including Independent Financial Advisory Firms, Derivative Divisions of
Companies, and Swap Advisory Firms. Until uniform and comprehensive regulation is achieved,
the opportunities for pay-to-play activities will still exist, with the result that registered

INVESTMENT BANKERS SINCE 1946
325 North St. Paul Street * Suite 800 * Dallas, Texas 75201 » 214.953.4128 » 1.800.678.3792 » Fax 214.720.9027
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broker/dealers will continue to be competitively disadvantaged. We fear the proposed amendments
will not solve the problems associated with pay-to-play evils because they only regulate one segment
(the registered group) of the industry while leaving others providing identical services to freely
engage in pay-to-play activities with no consequences.

We appreciate your attention to our comments and will be happy to discuss these matters
further with the MSRB staff at their convenience. To say the least, we are frustrated and believe the
MSRB to be in the same camp. Today, even with the amendments, the field is not level.

If you have any questions regarding the foregoing, please feel free to contact me.

Yours very truly,

UV

Hill A. Feinberg

~

HAF/nk

cc: Securities and Exchange Commission
The Honorable William H. Donaldson, Chairman
Robert L.D. Colby, Deputy Director, Division of Market Regulation
Annette L. Nazareth, Director, Division of Market Regulation
Martha M. Haines, Office Chief, Office of Municipal Finance,
Division of Market Regulation

NASD Regulation, Inc.
Malcolm P. Northam, Director, Fixed Income Securities Regulation
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GARDNYR MICHAEL CAPITAL, INC.

INVESTMENT BANKING INVESTMENT MANAGEMENT FINANCIAL ADVISORS

June 3, 2004

Christopher Taylor
Executive Director
MSRB

1900 Duke Street
Suite 600

Alexandria, VA 22314

Re:  Proposed Rule G-38 Changes
Dear Mr. Taylor:

I wanted to write this letter to make comments in regards to the proposed G-38 rule
changes.

We are a regional firm that has made use of consultants for several years now. It has
been a very effective and valuable tool for regional companies to learn quickly the
socioeconomic and political landscape in target areas as well as giving us the ability to
open a door that allows us to then sell our services to the best of our ability. This is much
more beneficial to a regional sized firm that staffing up with numerous full time bankers
around the country then laying them off as market conditions change which seems to be
the business mold for many larger firms. We have lived by not only the letter of the rule,
but also the spirit of the rule by reporting every dollar earned by a consultant as well as
every dollar donated by a consultant. Our consultants have been frequently briefed on
the rule and understand the importance of full disclosure.

With that being said, it appears from all of the Bond Buyer and other related articles that
there is an implication that the MSRB is more interested in targeting “pay to play”
practices than potentially banning all use of consultants. Our firm would fully support a
ban on political campaign giving by consultants or making consultants fall under the Rule
G37 limitations. It has never made sense to us in the past that the current Rule G38
appears to have a campaign contribution loophole for consultants. This type of campaign
giving limitation or outright ban would be very welcome to us and I presume most firms
large or small.

We are opposed however, to banning all use of consultants. Where will the MSRB draw
the line? For instance, when working on a pension deal, a workers comp deal or a health
insurance prepayment deal, would we no longer be able to hire actuaries as consultants?
Must we go become actuaries and learn a new business? The market has changed where
the generic general obligation and basic water and sewer deals are dwindling parts of the
business. This industry survives because of creativity and new products constantly being

500 Boulevard Park East ¢ Mobile, Alabama 36609
Telephone 251-342-6384 ¢ Fax 251-344-7526
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introduced. Banning all consultants would make it tougher if not impossible for Wall
Street to create many of these new techniques. We may not invent these techniques as a
regional firm, but we certainly know how to apply the new techniques once understood.

Another issue is part-time or semi-retired bankers. We have a few consultants that are in
their 60s and 70s, and two current bankers in their 70s soon to partly retire that don’t
want to get licensed for a part-time position nor do they want to keep up with stringent
continuing education requirements. Licensing and continuing education are fine for us
full time employees, but a non starter for some older bankers.

In closing, we fully support an outright ban or G37 type limitation on political
contributions by consultants, but we oppose the ban on using consultants. If I can answer
any questions or be of assistance during this process, please do not hesitate to call.

Sincerely,

Pfilip’G. Hunt, Jr.
President
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GARDNYR MICHAEL CAPITAL, INC.

INVESTMENT BANKING INVESTMENT MANAGEMENT FINANCIAL ADVISORS

December 10, 2004

Christopher Taylor
Executive Director
MSRB

1900 Duke Street
Suite 600

Alexandria, VA 22314

Re:  Proposed Rule G-38 Changes
Dear Mr. Taylor:

I wanted to write this letter to make comments in regards to the proposed G-38 rule
changes. We are in full agreement with and support the MSRB’s proposed changes to
Rule G38 and the treatment of “Independent Solicitors” as associated persons for
purposes of Rules G17, G20, G27 and G37. The changes are in line with our previous
written suggestions and will certainly close any loopholes that exist in the current Rule
G38 regarding gifts, gratuities and campaign contributions.

Sincerely,

Pfilip G. Hunt, Jr.
President

2281 Lee Road, Suite 104 ¢ Winter Park, Florida 32789
Telephone 407-629-4600 ¢ Fsx 407-629-2101
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Goldman, Sachs & Co. | One New York Plaza | New York, New York 10004
Tel: 212-902-9957 | Fax: 212-428-1134 | e-mail: robyn.huffman@gs.com

Robyn Huffman
Vice President
Associate General Counsel

June 4, 2004

Mr. Emesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re: MSRB Notice 2004-11, Draft Amendment to MSRB Rule G-38 Relating to
Solicitation of Municipal Securities Business (April 5, 2004) (“Notice”)

Dear Mr. Lanza:

Goldman, Sachs & Co. (“Goldman Sachs”) appreciates this opportunity to
comment on the above-referenced proposal by the Municipal Securities Rulemaking Board (the
“MSRB”) to impose more stringent regulatory requirements on the use of individuals or entities
(“consultants”) engaged by brokers, dealers and municipal securities dealers (“dealers”) to obtain
municipal securities business.

Goldman Sachs fully supports the MSRB’s objective of establishing a regulatory
regime for the use of consultants that further enhances the integrity and fairness of the municipal
securities markets, and we believe that certain elements of the MSRB’s proposal will contribute
substantially to achieving this objective. At the same time, however, we believe that it is
important to strike an appropriate balance between addressing these regulatory concerns and
allowing issuers, dealers and investors to continue to benefit from the important and bona fide
services that consultants can provide. In particular, we are concerned that the MSRB’s proposal
that consultants become “associated persons” would impose unwarranted, and perhaps
unanticipated, restrictions on the use of consultants and compliance issues for dealers who would
be required to supervise the activities of this newly-created category of associated persons.

In our view, a somewhat modified version of the MSRB’s proposal would provide
adequate restrictions on the use of consultants without unduly limiting their legitimate role in the
municipal securities markets. In particular, Goldman Sachs recommends the following, each of
which is discussed in greater detail below:

oldman
Sachs
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e MSRB Rules G-37 and G-38 should be revised to restrict the use of consultants to
solicit municipal securities business if such consultants have made political
contributions that are currently reportable under Rule G-38.

¢ Consultants should be prohibited from receiving any “performance” or
“success-based” compensation.

¢ Dealers should continue to be required to provide the disclosures currently
mandated under Rule G-38 (both as to compensation and political contributions),
but should »ot be required to treat each consultant as an associated person.

¢ In all events the MSRB should explicitly retain the safe harbor provision that
exempts certain professionals who provide legal, accounting or engineering
advice or services from the requirements of MSRB Rules G-37 and G-38.

Before addressing these points in greater detail, we strongly urge the MSRB, as it
continues to review the use of municipal consultants, to also consider whether other activities or
practices in the municipal securities markets are fully consistent with the high standards that
MSRB Rules G-37 and G-38 seek to promote.

In our view, the current disclosure and regulatory framework established under
these and other MSRB rules is generally very effective. But at a time when securities regulators
and industry participants are actively reviewing business ethics and conflicts of interest across a
range of securities products, it would seem appropriate for both the MSRB and dealers to take a
closer look at any activities that could affect the integrity and fairness of the municipal securities
markets. For example, the MSRB should review: the use of non-dealer affiliates (e.g., bank
holding companies) that can become conduits for political contributions; the role of certain other
parties whose contributions are not regulated (such as financial advisers, GIC providers and other
bond market participants); and other contributions that may influence issuer officials (such as
contributions to political parties, contributions to support ballot initiatives or spousal giving). In
considering these activities in light of the current regulatory framework, the MSRB also should
ensure that all dealers are subject to equally rigorous standards of conduct, regardless of whether
they are banks or members of the National Association of Securities Dealers, Inc. (the “NASD”).

L Consultants Should Be Subject to Restrictions on Political Contributions

We support amending MSRB Rules G-37 and/or G-38 to impose restrictions on
political contributions by a dealer’s consultants that are similar to the restrictions imposed on the
dealer’s “municipal finance professionals.” These restrictions could be implemented through the
written agreement between the dealer and the consultant currently mandated under Rule G-38
and should prohibit the consultant from making any political contributions that are currently
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reportable under Rule G-38." In addition, the consultant should be required to furnish the dealer,
on a quarterly basis, a certification confirming that no prohibited contributions were made during
the relevant period. If a prohibited contribution is made during the quarter, it would be disclosed
by the dealer on its quarterly Form G-37/G-38 filing, in the same manner as contributions by the

dealer or its municipal finance professionals.”

If the MSRB adopts this approach, further consideration should be given to the
consequences of a prohibited contribution by the consultant. In particular, we believe that to the
extent practicable the applicable penalties should fall on the consultant who breached his or her
contractual obligations to the dealer, as a means of properly incentivizing the consultant to
comply with the restrictions of Rules G-37 and G-38 in the future. These penalties could include
immediate termination of the contract, disgorgement of compensation previously paid under the
contract and/or a ban on any dealer retaining that consultant for municipal securities matters for
some period of time. In any event, in our view a two-year ban on a dealer engaging in municipal
securities business with issuers to whom the dealer’s consultant has made a prohibited
contribution seems unduly excessive — particularly where the dealer acted in good faith, required
the consultant to agree in writing not to make political contributions to the issuer and monitored
compliance with this prohibition on a quarterly basis.

Restricting the ability of dealers to use consultants who make political
contributions to an issuer official would help eliminate any incentives to use consultants to evade
the requirements of Rule G-37. In addition, such restrictions would foster greater competition,
transparency and efficiency in the municipal securities markets. Specifically, this approach
would help ensure that municipal securities business is awarded by issuers on the basis of
competitive market factors and not on the basis of the political or financial influence of
consultants. Accordingly, this amendment would promote the core policy objectives of Rule
G-37° and contribute to the more efficient allocation of municipal securities business that the
MSRB sought to achieve through Rule G-38.*

! In the case of consultants that are entities, the contributions by the entity and any of its principals should
trigger the applicable penalty.

2 The restrictions on the consultant’s political contributions should apply only to contributions made to
officials of the issuer for which the consultant is soliciting municipal securities business on behalf of the
dealer and not to contributions made by the consultant to officials of other issuers, even if the dealer
otherwise conducts municipal securities business with such other issuers.

MSRB Rule G-37 was enacted to “ensure that the high standards and integrity of the municipal securities
industry are maintained, to prevent fraudulent and manipulative acts and practices, to promote just and
equitable principles of trade [and] to perfect a free and open market and to protect investors and the public
interest.” MSRB Rule G-37(a).

4 In proposing Rule G-38, the MSRB noted that it would promote just and equitable principles of trade and
would improve competition “by ensuring that dealers compete for, and are awarded, [municipal securities]
business on the basis of merit, not on political or financial influence.” SEC Release No. 34-36522 (Nov.
28, 1995), 60 Fed. Reg. 62275, 62278 (Dec. 5, 1995).
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II. Consultants Should Not be Paid “Success” or “Performance” Fees

Goldman Sachs also believes that consulting arrangements in which the
consultant’s compensation is directly tied to the consultant’s success in soliciting municipal
securities business or the size of a particular municipal securities transaction may create the
appearance of impropriety in certain cases. Although we believe that success-based fees may be
appropriate in many instances, this type of fee arrangement does introduce greater incentives to
pursue municipal securities business more aggressively and may, especially where these fees are
very large, undermine public confidence in the integrity of the municipal securities markets. The
Securities and Exchange Commission (the “SEC”) has noted the potential need for heightened
regulation or oversight of persons who have a “salesman’s stake” in the success of a securities
transaction.’ Similarly, with certain limited exceptions, the NASD has generally prohibited the
payment of “ﬁnder s fees” to persons who are not registered representatives of an NASD
member firm.°

We believe that going forward, the MSRB’s approach to success-based
compensation for consultants should be consistent with the SEC and NASD guidance noted
above. In particular, we would urge the MSRB to prohibit consultant payment arrangements
where the level of compensation is dependent on the ability of the consultant to obtain municipal
securities business or on the dollar amount of municipal securities actually issued. Dealers and
consultants could still use a variety of other methods of compensation, including flat fees, fixed
monthly retainers or payment on an hourly basis. A prophylactic ban on success-based
compensation would also further enhance the integrity and transparency of the municipal
securities markets by eliminating any perception that consultants may be motivated by their
compensation arrangements to engage in illegal or inappropriate activities.’

1. Consultants Should Not be Required to Become Associated Persons

Although as noted above Goldman Sachs is fully supportive of the MSRB’s
efforts to regulate the use of consultants by dealers more closely, we are concerned that going so
far as to require consultants to become associated persons 8 of dealers is unnecessary and will

5 See, e.g., SEC Release No. 34-44291 (May 11, 2001), 66 Fed. Reg. 27760, 27765 (May 18, 2001); SEC’s
Guide for the Registration and Regulation of Broker Dealers, available at http://www sec.gov/divisions/
marketreg/bdguide.htm; Dominion Resources, Inc. SEC No-Action Letter (Mar. 7, 2000); MuniAuction,
Inc. SEC No-Action Letter (Mar. 13, 2000).

6 See NASD Rule 1060(b) and NASD Notice to Members 95-37 (exemption for the payment of
transaction-related compensation to non-U.S. finders).

7 Of course, it would not be necessary to prohibit success-based compensation paid by a dealer to another
dealer that is subject to MSRB sales practice rules.

8 An associated person of a dealer is defined under Section 3(a)(18) of the Securities Exchange Act of 1934
(the “Exchange Act”) as (i) any employee of the dealer; (ii) any partner, officer, director or branch manager
of the dealer (or any person occupying a similar status or performing similar functions); or (iii) any person
directly or indirectly controlling, controlled by, or under common control with the dealer.
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impose undue burdens on dealers. The practical effect of this proposal, in our view, will be to
substantially reduce the use of consultants and thereby limit the ability of issuers and dealers to
benefit from the important, legitimate services that consultants can provide.

A. Potential Benefits that Consultants Provide.

Consultants can offer a number of important benefits to dealers and issuers. For
example, consultants can provide dealers with a local presence in geographic areas where they
do not otherwise maintain an office (e.g., because devoting resources to such jurisdictions may
not be financially feasible). Indeed, in some jurisdictions issuers may themselves require a local
presence, whether a local office of the dealer or a business arrangement with a local financial
institution. In addition, consultants can provide specialized expertise that the dealer does not
otherwise have and that may be relevant for a particular municipal securities offering. By
enhancing the ability of dealers to compete for municipal securities business, consultants can
also help municipal issuers to achieve greater interest in and competition for their business,
thereby increasing the issuers’ ability to obtain the best possible pricing for their offerings.’

B. Interpretation and Implementation Issues Raised by the MSRB’s Proposal.

In describing the implications of requiring consultants to become associated
persons, the MSRB stated in the Notice that:

although these “controlled” associated persons would not be subject to the fair
practice rules in connection with their day-to-day activities that are not related to
the municipal securities activities of the dealer, MSRB rules would apply to their
municipal securities activities undertaken for the benefit of the dealer. Therefore,
consistent with this view, if this rulemaking proposal is adopted, the MSRB
expects that any solicitors who become associated with a dealer would conform
their municipal securities activities to all applicable MSRB rules. "

In our view, this proposal would, as a practical matter, introduce a range of
difficult interpretation and implementation issues. For example:

L Issues Associated with the Regulation of Some, But Not All, Consultant Activities.
A regime that subjects consultants to MSRB rules in connection with some, but not all, of
their activities raises a number of difficult implementation issues. Will it always be clear
whether the consultant’s activities are “undertaken for the benefit of the dealer”?!' More

’ The MSRB has acknowledged the benefits of using consultants to enhance dealers’ lobbying expertise in a
particular locality and to reduce the number of permanent employees. See MSRB Notice to Members,
Comments Requested on Consultants (Mar. 22, 1995).

Notice at 3.

1 For example, the MSRB notes that a consultant would be subject to MSRB Rule G-20, restricting gifts and
gratuities. How will it be determined whether a particular gift was made in connection with the
(continued ...)
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generally, if a consultant’s interactions with issuer officials are not related to a specific
municipal securities offering, but ultimately allow the consultant to more effectively
advise the dealer in connection with a future offering, are those interactions subject to
MSRB rules? These and related questions become even more perplexing in the context
of a consultant that is a corporation or partnership, rather than a natural person.

2. Issues Regarding the Dealer’s Supervisory Responsibilities. In addition, the
scope of the dealer’s obligation to supervise consultants is unclear. Exchange Act
Section 15(b)(4)(E) and MSRB Rule G-27 require dealers to supervise the conduct of
their associated persons, and Exchange Act Section 20 may make a dealer jointly and
severally liable for an associated person’s violation of the Exchange Act or any rules
thereunder.'? If a consultant has “day-to-day activities” unrelated to its solicitation of
municipal securities business, how will the dealer be able to monitor, on a real-time basis,
when the consultant is acting for the dealer (and thereby subject to supervisory oversight)
and when it is not? How can a dealer adequately discharge its supervisory obligations,
and avoid “control person” liability, in respect of activities of a consultant that is not
working out of the same offices as, and may not have day-to-day contact with, the dealer
and its principals?"?

3. Issues Regarding What Rules Will Apply, and How. There is also uncertainty
regarding the scope of the regulatory requirements that would apply to a consultant that is
an associated person. The Notice suggests that the consultant would be subject to “all
applicable MSRB rules” but does not provide a complete list of those rules. It is unclear
how some MSRB rules — e.g., those governing anti-money laundering compliance or
advertisements — would apply to part but not all of the consultant’s business activities. It
is also unclear how the MSRB rules would apply in the context of a consultant that is a
corporation or partnership rather than a natural person. Moreover, making a consultant
an associated person in the manner contemplated by the MSRB may raise questions as to
whether other regulatory restrictions thereby become applicable to the activities of the
consultant. For example, would a consultant that is an associated person be subject to
restrictions on trading securities appearing on the dealer’s restricted trading list?

(continued ...)

13

consultant’s activities on behalf of a dealer, as opposed to being made in connection with the consultant’s
other business activities?

The Notice does not address the potential “control person” liability that a dealer may have for actions of
consultants who are associated persons. Although as noted above the MSRB states that “controlled”
associated persons would not be subject to MSRB rules in connection with activities not conducted on
behalf of the dealer, we believe further consideration needs to be given to whether the dealer would
nevertheless have risk of “control person” liability for such activities.

The scope of the dealer’s supervisory obligations and control person liability is even more unclear in the
context of associated persons that are not natural persons. In addition, if the consultant works for more
than one dealer, will it be clear which dealer has responsibility for the consultant’s actions at any given
time?
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C. Practical Implications of Making Consultants Associated Persons.

Although we understand the MSRB may seek to clarify certain of these issues if it
adopts the proposed amendments, we fear that as a practical matter the amendments will require
dealers to treat consultants like employees in most material respects and to incorporate them
fully within the firm’s supervisory, compliance and training procedures. In order to properly
discharge their supervisory duties and minimize their risk of “control person” liability, dealers
may feel obligated to subject consultants to the same day-to-day supervision and restrictions on
their activities as apply to regular employees.

The consequence of this, of course, would be that consultants could not continue
to perform the types of services that they offer today. For example, although a primary reason to
use a consultant currently may be that the dealer does not have or cannot afford an office in the
same geographic area as the consultant, the dealer may be required either to establish such an
office in order to properly supervise the consultant, or not retain the consultant at all. Similarly,
although dealers currently may seek to use certain consultants on an ad hoc basis to provide
specialized expertise or know-how, under the proposed amendments it will be much more
difficult to retain consultants on this basis when doing so may require them to become qualified
under MSRB Rule G-3 and incorporated into the firms’ compliance and supervisory systems.'

These limitations on the use of consultants therefore will have adverse
consequences for dealers as well as issuers. In our view, legitimate concerns regarding the
political contributions and compensation of consultants should not be addressed in a manner that
effectively eliminates the benefits consultants offer. Instead, as described above, we recommend
these concerns be addressed more directly by placing Rule G-37 type restrictions on consultants
and by limiting their ability to receive success-based compensation.

1Vv. Status of Certain Technical Professionals

We strongly urge that the current exemption under MSRB Rule G-38 for legal,
accounting and engineering profess1onals be explicitly retained.” In particular, these persons
should not be subject to the provisions of MSRB Rule G-37 and should not be required to
become associated persons of a dealer. As the MSRB has previously acknowledged, these
professionals offer dealers unique technical expertise and are retained to provide legitimate

1 MSRB rules require that municipal securities representatives meet stringent qualification requirements,
including information, examination and continuing education requirements, among others. The Notice
suggests that some “solicitors” may not be required to qualify as municipal securities representatives.
Notice at 3. If the MSRB adopts its proposed amendments, it would be helpful for the MSRB to clarify
when a person who satisfies the “solicitation” test is not thereby conducting activities of a municipal
securities representative.

B Current MSRB Rule G-38(a) specifically excludes from the definition of “consultant” “any person whose
sole basis of compensation from the [dealer] is the actual provision of legal, accounting or engineering
advice, services or assistance in connection with the municipal securities business that the [dealer] is
seeking to obtain or retain.”
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services that dealers cannot provide in-house.'® In light of the technical and limited nature of the
services such persons provide, requiring dealers to supervise and otherwise treat these
professionals as associated persons would impose significant hardship and expense for dealers
that do not appear to be justified by any compelling regulatory purpose.

* * *

Goldman Sachs appreciates the opportunity to comment on the Notice. Should
you have any questions regarding any of the matters discussed in this letter, please do not
hesitate to contact the undersigned at (212) 902-9957.

Sincerely,

M Meo—
Robyn A" Huffman

Vice President and
Associate General Counsel
Goldman, Sachs & Co.

16 See, e.g., SEC Release No. 34-36522 (Nov. 28, 1995), 60 Fed. Reg. 62275, 62277-78 (Dec. 5, 1995).
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December 15, 2004

Mr. Emnesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re: MSRB Notice 2004-32, Revised Draft Amendment to MSRB Rule G-38
Relating to Solicitation of Municipal Securities Business (September 29, 2004)

Dear Mr. Lanza:

Goldman, Sachs & Co. (“Goldman Sachs™) welcomes this opportunity to
comment on the revised proposal by the Municipal Securities Rulemaking Board (the “MSRB”)
to heighten the regulatory requirements applicable to individuals or entities (“solicitors™)
engaged by brokers, dealers and municipal securities dealers (“dealers™) to obtain municipal
securities business.'

Under proposed MSRB Rule G-38, dealers would be prohibited from making
payments for the solicitation of municipal securities business other than to their “associated
persons.” A solicitor that is not already an associated person (i.€., an “independent solicitor”)
must enter into an agreement with the dealer that requires solicitation activities undertaken for
the dealer to be subject to the supervision of the dealer. If an independent solicitor is an
institution, Rule G-38 would also apply to the solicitation activities conducted by the employees
of the independent solicitor (collectively, “solicitor personnel™).

We appreciate and support the MSRB’s efforts to create a regulatory framework
for solicitors that would promote fair practices and professionalism in the municipal securities
markets, while recognizing the expertise and services solicitors can provide. Nevertheless, we
remain concerned that the MSRB’s proposal, in its current form, leaves unresolved a number of

! MSRB Notice 2004-32, Revised Draft Amendment to MSRB Rule G-38 Relating to Solicitation of
Municipal Securities Business (September 29, 2004), as corrected by MSRB Notice 2004-33 (October 12,
2004), available at http://www.msrb.org/msrbl/whatsnew/RevRuleG-38Solicitation.htm (collectively, the
“Notice™).
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important and difficult questions. Accordingly, we encourage the MSRB to consider the
alternative approach for regulating solicitors described below.

A. Making Independent Solicitors “Associated Persons” is Unworkable.

We fully support the view expressed in the comment letter submitted by The
Bond Market Association (the “BMA”) that requiring independent solicitors and their personnel
to become “associated persons” of the dealer is an approach fraught with ambiguity and
uncertainty, would have a number of unintended and adverse regulatory and business
consequences and would be very difficult, if not impossible, to implement.” Our chief concerns
are as follows:

First, we agree with the BMA that by making an independent solicitor an
“associated person,” Rule G-38 may trigger requirements or liabilities for the dealer significantly
beyond those set forth under the MSRB’s rules and for activities unrelated to municipal
securities. For example, under MSRB Rule G-27 (which the Notice explicitly states would apply
to solicitors), dealers would have responsibility for compliance by associated persons with all
applicable Exchange Act rules. Various other Exchange Act provisions and SRO rules also
impose extensive obligations on dealers with respect to their associated persons.’

The MSRB appears to presume that independent solicitors would be “associated
persons” only for the limited purposes of their municipal securities solicitation activities. There
is significant uncertainty, however, as to whether the MSRB, once it has caused solicitors to
become “associated persons” within the meaning of the Exchange Act and relevant SRO rules,
has the authority to limit the scope of this “associated person” status for purposes of
non-municipal securities activities, or whether such limitation could or would be respected by
courts or the other relevant regulatory agencies. In our view, this uncertainty presents a
significant regulatory risk for dealers that is unnecessary given the availability of a reasonable
alternative approach described in Part B below.

Second, even assuming that an independent solicitor’s “associated person” status
can be limited to its municipal securities activities, it is not clear which of the many MSRB rules
that apply to “associated persons” should in practice apply to independent solicitors. The MSRB
makes clear that it seeks to “apply the basic standards of fair practice and professionalism
embodied in MSRB rules to the process by which municipal business is solicited,” but it also
states generally that solicitors must “conform their municipal securities activities to all

2 See Letter to Ernesto A. Lanza, Esq. from Lynnette Kelly Hotchkiss, Senior Vice President and Associate
General Counsel of the BMA (Dec. 15, 2004).

For example, dealers may have supervisory liability for the activities of a solicitor (under Section
15(b)(4)(E) of the Exchange Act) and may be subject to sanctions for failure to institute supervisory
procedures designed to prevent the improper use of material non-public information by solicitors and their
personnel (under Section 15(f) of the Exchange Act).

4 Notice at 2.
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applicable MSRB rules.” We believe there is a fundamental ambiguity as to which rules can or
should apply to independent solicitors, which in turn will make it very difficult for dealers to
know how to comply with revised MSRB Rule G-38.

Third, there is significant uncertainty as to how a dealer would in fact discharge
its supervisory obligations with respect to independent solicitors that are associated persons.
Many of the relevant MSRB rules applicable to associated persons appear to contemplate natural
persons rather than entities. Although in most instances a dealer’s supervisory obligations with
respect to individuals are relatively clear, the scope of those obligations with respect to
associated persons who are entities is not at all well defined. In addition, regardless of whether
the independent solicitor is a natural person or an entity, there is uncertainty as to the scope of a
dealer’s supervisory obligations when the solicitor is in fact acting on behalf of multiple dealers
at the same time.® The MSRB offers no practical guidance on very important issues such as how
a dealer can track, on a real-time basis, whether it or some other dealer has responsibility for
solicitation activities that may benefit more than one dealer.’

B. The MSRB Should Instead Mandate Contractual Limitations on Solicitor Conduct.

We support the BMA’s proposal that the MSRB modify its rulemaking to
eliminate the “associated person” requirements and instead require that a dealer’s contract with
an independent solicitor set forth certain standards clearly identified by the MSRB that must be
followed by the solicitor. This approach would ensure that solicitor conduct is appropriately
restrained without unnecessarily introducing all regulatory requirements applicable to
“associated persons” into the dealer-solicitor relationship.

The particular standards or requirements that would govern solicitor activity
should be made explicit by the MSRB to provide greater regulatory certainty for dealers and
solicitors. In identifying these standards, the MSRB should take into account the practical
limitations on a dealer’s ability to oversee an independent solicitor in the same manner as it
would supervise an employee. In addition, the standards made applicable to solicitors should be
narrowly focused on activities undertaken exclusively for the dealer. For example, solicitors
should not be required to comply with MSRB Rule G-41 (anti-money laundering compliance
programs) because it would be impractical for a dealer to monitor such compliance without
reviewing activities of the solicitor that are unrelated to the dealer’s business.

A number of mechanisms could be established to help enforce solicitor
compliance with the applicable standards, including: requiring dealers to terminate arrangements
with solicitors who are not following those standards; requiring solicitors to certify compliance

5 Notice at 9 (emphasis added).
6 Notice at 3-4.
’ This uncertainty is compounded by the fact that proposed Rule G-38 would apply to any activities taken by

an independent solicitor “in furtherance of the interests of” the dealer — even if such activities are not
undertaken solely for that dealer.
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to dealers on a regular basis; requiring reporting by dealers of any non-compliance to the MSRB;
and prohibiting the use of independent solicitors who have been so reported within the last few
years. We believe that these types of penalties would provide very effective incentives for
solicitors to comply with the MSRB’s sales standards on a consistent basis.

C. Solicitors That Are Otherwise Regulated Should be Exempted from Regulation as
Solicitors.

Regardless of whether the MSRB adopts the approach discussed in Part B above,
independent solicitors whose activities are already subject to extensive regulatory oversight
should be exempt from the requirements of proposed Rule G-38. Specifically, solicitation
payments to persons and entities (such as registered broker-dealers or banks) subject to a
regulatory framework designed to ensure that they observe high standards of fair practice and
professionalism in their day-to-day securities-related activities should be exempted from the
requirements of MSRB Rule G-38. Superimposing additional regulatory requirements on such
persons and entities would have little, if any, benefit while forcing dealers to spend significant
~ financial and other resources to comply with the newly-proposed MSRB requirements.

D. The Exemption for Technical Professionals Should be Retained.

The MSRB proposes to eliminate the current exclusion in the definition of
“consultant” for certain technical professionals.® We believe this exclusion provides much
needed clarity in light of the MSRB’s expansive definition of the term “solicitation,” which
would include any direct or indirect communication with an issuer for the purpose of obtaining
or retaining municipal securities business.” Given the broad range of activities technical
professionals usually perform on behalf of issuers while retained by dealers, situations may arise
in which there will be uncertainty as to whether even their purely technical services constitute
solicitation.!® Regardless of the approach taken by the MSRB, therefore, we encourage the
MSRB to retain an appropriate exclusion from the scope of its Rules for the provision of legal,
accounting or engineering advice and assistance.

8 See Rule G-38(a)(i)(B). The MSRB states that “[s]o long as such persons are not being paid directly or
indirectly for their solicitation activities (i.e., they are paid solely for their provision of legal, accounting or
engineering services with respect to the issue), they would not become subject to revised draft Rule G-38.”
Notice at 13.

? Indeed, the MSRB has already interpreted the term “solicitation” so broadly as to include merely attending
a presentation regarding the dealer’s municipal finance capabilities. See Notice at 11; Rule G-37 Questions
and Answers IV.10-13.

10 For example, are lawyers representing dealers acting as independent solicitors if (as designated
underwriters counsel) from time to time they have independent communications with the issuer (such as
communications regarding which dealer to engage)?
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E. Solicitors’ Political Contributions Should be Restricted without Making Solicitors
Municipal Finance Professionals.

We support the BMA’s recommendation that solicitors should not be treated as
municipal finance professionals but should be prohibited from making political contributions that
are currently reportable under MSRB Rule G-38. Specifically, the agreement between a dealer
and its solicitor could prohibit the solicitor from making a contribution to an official of an issuer
during the 6-month period preceding or following the solicitor’s solicitation of municipal
securities business from such issuer (subject to an appropriate de minimus exemption for
contributions by individuals to candidates for whom they are entitled to vote). Additionally,
dealers could be prohibited from hiring a solicitor to solicit a particular issuer if the solicitor has
made a contribution to an official of such issuer during the previous 6 months.

* * *

Goldman Sachs appreciates the opportunity to comment on the Notice. Should
you have any questions regarding any of the matters discussed in this letter, please do not
hesitate to contact the undersigned at (212) 902-9957.

Sincerely,

Robyn A. Huf an ﬂf

Managing Director and
Associate General Counsel
Goldman, Sachs & Co.
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1J.B. HILLIARD, W.L. LYONS, INC.
Member New York Stock Exch.‘mge,im.
502-588-8400
Hilliard Lyons Center
P.O. Box 32760
ssville, KY 40232-2760
Established 1854
Date: April 14, 2004
To: Kit Taylor
MSRB Chairman
From: Sam Conner
Senior Vice President and Manager of Public Finance
Subject: The MSRB proposal to eliminate the use of consultants in the solicitation of

municipal bond business.

Solution: make consultants subject to MSRB Rule G-37

My firm, Hilliard Lyons, is located in Louisville, Kentucky with offices in 12 Southern
and Mid-Western states. We have approximately 500 financial consultants. Our municipal
operations are concentrated in Kentucky and Indiana and, to a lesser extent Ohio. We have one
consultant and have an offer out to another. We view consultants as a way to hold onto and grow
market share efficiently while operating in a very competitive market. We believe that the
climination of consultants because of “pay to play” concems is a bit draconian. Further, we
believe that there is a simple and effective way to address these concerns.

It appears that the MSRB is concerned that firms are using consultants to abrogate the
pay to play problem that MSRB Rule G-37 addresses. No doubt, some firms are guilty. But to
climinate a valuable tool of small and regional firms because of sins of a few is a bit much. A
simpler and better solution would be to extend the reach of G-37 to cover consultants.

Our firm brings all employees and our consultant under G-37. All Hilliard Lyons
employees and consultants are required to make a formal, written request before any political
contribution is made. Contributions are limited to $250 in the primary and $250 in the general
elections. Municipal Finance Professionals (MFPs) are surveyed monthly on political
contributions in addition to the formal approval process requirement.

Please do not eliminate an important tool for small and regional firms operating on thin

margins by outlawing consultants. Your concerns can easily be addressed by simply requiring
consultants to operate under G-37.

PF/Word/SC/KTaylor Memo
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]J.B. HILLIARD, W.L. LYONS, INC,
Member New York Stock Exchange, Inc.

Hilliard Lyons Center
P.0. Box 32760
Louisville, KY 40232-2760
Established 1854

502-588-8400

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re: Comments to Second Draft of Proposed Rule G-38
Amendments

Dear Mr. Lana:

As a member of the Municipal Division Executive Committee of the Bond Market
Association, I have participated in writing the Association’s response to the above
referenced notice from the Board.

I would like to add my personal support to the Association’s position articulated
in its letter to you as well as the support of my firm, JJB Hilliard, WL Lyons, Inc. We
encourage the Board to give favorable consideration to the Association’s
recommendations.

Sincerely, -

/%c‘{"/&iL” i 2l
Ronald’J. Diieckman

Senior Vice President & Director
Municipal Bond Department
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' JOE JOLLY & CO., INC. 1t MiCiFas BEC T
P.O.Box8 ¢ Birmingham, AL 35201-0008
(205) 252-2105 ¢ (800) 826-1378 ¢ Fax: (205) 251-3446

April 26, 2004

Mr. William J. Jester, Jr.

MSRRB Chairman

¢/o UBS Financial Services Inc.

1285 Avenue of the Americas - 15" FL
New York, NY 10019

Dear Bill:

I have followed with much interest the proposed changes in MSRB Rule
G-38.

The purpose of my writing you is to let you know that this firm strongly
supports the proposed changes in this rule or, at least, modifications that will stop
the cancer currently growing in the business from abuses of Rule G-38. If you
have not seen the article respecting an Alabama firms’ use of consultants, | am
enclosing same. It is apparent that something needs to be done about this

situation.

Sincerely,

JJJrisw

2350 SouthTrust Tower ¢ 420 No 20™ St e Birmingham, AL 35203-5200
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In Alabama, a small firm plays
game like the big boys

lobbyin

The Associated Press

Gardnyr Michael Capital may
lack the famous name of a J.P
Morgan Chase or a Merrill
Lynch, but it has held its own
winning bond underwriting busi-
ness on relatively small bond
deals in places like Pickens Coun-
ty and Cocoa, Fla.

The small, Mobile-based firm
has also paid big money to well-
connected local lobbyists, some
of whom make large contribu-
tions to local politicians that
would be off-limits to underwrit-
ing firms like Gardnyr Michael
under industry rules.

Those contributions are per-
fectly legal, and there is nothing
to suggest the firm has ever been
hired on any grounds other than
merit or that its work was defi-
cient.

But as the Municipal Securi-
ties Rulemaking Board considers
a rule that would ban such con-
sultants, Gardnyr Michael’s pub-
lic filings show that well-known
underwriters aren’t the only ones
using lobbyists aggressively.
Smaller firms, which may need
more help getting a foot in the

door with local officials, are also
making aggressive use of lobby-
ists.

The company's MSRB filings
contain several misidentifications
and inconsistencies, and one con-
sultant disputes what Gardnyr
Michael said it paid him. But the
company reported spending
more than $1.3 million over the
last two years to consultants in-
cluding former Rep. Sonny Calla-
han, former state finance director
Jimmy Baker and Willie Davis, a
former chief of staff to the mayor
of Birmingham and husband of
the city’s former school board
president.

The firm’s consultants, mean-
while, made numerous donations
to city councilors, county com-
missioners and even property ap-
praisers in localities in Alabama
and Florida where the company
does business.

" In Bessemer, Ala., where
Gardnyr Michael was paid
$403,000 to underwrite a $13.4
million bond issue for public im-
provements last year, consultants
contributed at least $5,000 to for-
mer Mayor Quitman Mitchell,
who ran for the office again in

2002, as well as $1,000 to current
city councilor LaBrenda Marshall
and $500 to two losing council
candidates. The filings do not al-
ways show clearly which con-
sultants made which contribu-
tions.

Gardnyr Michael’s president,
Pfilip Hunt, did not respond to
several messages seeking com-
ment. Bessemer’s mayor, the at-
torney who represented the
Bessemer Cooperative District in
the bond issue and the city clerk
also did not return phone calls. -

Baker had no reported contri-
butions, and he disputes the fig-
ure of $250,000 Gardnyr Michael
reported paying him last year. He
said the figure was under
$100,000, though it did relate to
work for Bessemer.

Baker said he did nothing
more than make introductions
and set up appointments, and that
an MSRB ban on such work
would have little effect on him.
Davis, meanwhile, emphasized
he does not discuss technical fi-
nancial issues with public offi-
cials.

“I basically represent the com-
pany from a public relations

standpoint and explain the com-
pany, not the company’s practices
doing bond issues,” he said.

Gardnyr Michael reported pay-
ing Davis at least $25,000 last
year, and said he received
$447,000 in the fourth quarter of
2002 for business related to
Bessemer. After Baker ques-
tioned the figure Gardnyr
Michael reported paying him, the
AP made several further at-
tempts to reach Davis for com-
ment but he did not return mes-
sages.

Ben Watkins, director of Flori-
da’s division of bond finance and
vice chairman of the MSRB, said
lobbying by small firms is not
necessarily a bigger threat to the
integrity of the bond industry
than lobbying by big ones.

But while emphasizing he was
not necessarily speaking for the
board, Watkins said that when
even small firms are spending
big money, it may demonstrate
just how ingrained lobbying has
become.

Gardnyr Michael, he said,
“may be a good example of this
notion that, in order to compete,
you have to throw money at it.”
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Peter J. Hill
Managing Director
Public Finance Department

April 26, 2004

Christopher A. Taylor

Executive Director

Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, VA 22314

Re:  Municipal Securities Rulemaking Board Notice 2004-
11 (“Request for Comments on Draft Amendment to
Rule G-38 Relating to Solicitation of Municipal
Securities Business”)

Dear Mr. Taylor:
JPMorgan, (“JPMorgan” or the “firm”) a subsidiary of JPMorgan Chase & Co., is a broker-

dealer, registered and regulated as such under the Securities Exchange Act of 1934
(“Exchange Act”). JPMorgan appreciates this opportunity to comment on the proposal by the
Municipal Securities Rulemaking Board (“Board”) to rescind existing Rule G-38 regarding
the use of consultants, and replace it with a new Rule G-38 regarding solicitation of

municipal securities business.’

JPMorgan fully supports the Board’s proposal to eliminate the use of consultants who are not
associated persons of a broker, dealer or municipal securities dealer to obtain municipal
securities business by repeal of current Rule G-38 and adoption of new Rule G-38(a). The
firm applauds the Board’s efforts to enhance the integrity of the municipal securities market
by repealing Rule G-38 and concurs with the Board that eliminating the use of consultants
who are not associated persons will advance the application to the municipal securities
markets of the standards of fair practice and professionalism embodied in the Board’s rules
and in the rules and regulations that govern all activities of brokers, dealers and municipal

securities dealers and their associated persons. Together these proposals will ensure that the

' MSRB Notice 2004-11 (April 5, 2004).

. 270 Park Avenue, 48th Floor, New York, NY 10017

Telephone: 212-270-0037 « Facsimile: 212-270-9665
peter.j.hill@jpmorgan.com
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Managing Director
Public Finance Department

public policy underlying Rule G-37 is served with respect to all persons who solicit

municipal securities business and that such persons are qualified to engage in such activities
and do so in a regulated environment.

JPMorgan considers these proposals together to be a sensible regulatory response to the
increasing and evolving use of third parties to solicit municipal securities business from

governmental issuers, and a straightforward and efficient way to address the concerns

regarding fair practice and political giving that have arisen as a result of the expanding use of

_consultants who are not associated persons.

If you would like to discuss this further please do not hesitate to contact me at 212-270-0011.

Sincerely,

cc: Diane Klinke, General Counsel, MSRB
William J. Jester, Jr., Chairman, MSRB

+ 270 Park Avenue, 48th Floor, New York, NY 10017

Telephone: 212-270-0037 - Facsimile: 212-270-9665
peter.j. hill@jpmorgan.com
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Kirkpatrick Pettis

A Mutual of Omaha Company -

Kirkpatrick, Pettis, Smith, Polian Inc.
1600 Broadway

Suite 1100

Denver, CO 80202-4922
303-764-6000

800-942-7557

SAMUEL C. DOYLE
EXECUTIVE VICE PRESIDENT

June 4, 2004

Mr. William J. Jester, Jr. via fax: 703-797-6700
Chairman

Municipal Securities Rulemaking Board

1900 Duke Street, Suite 600

Alexandria, VA 22314

Dear Bill:

Kirkpatrick Pettis endorses the MSRB’s recent proposal to ban the use of consultants to obtain business
for broker-dealers. This reform is overdue, as industry participants understand that self-reform is not
achievable. Our firm, like others, has used consultants.

It was once said “money is the mother’s milk of politics.” This adage, while true, is the two-edged sword
of our democracy. Congress and the courts struggle to limit campaign contributions while keeping within
First Amendment boundaries. Our industry is different in that we must achieve standards to protect the
integrity of the securities market and to weed out practices that tend to distort pricing and fees. The U.S.

Supreme Court has clearly permitted regulators to hamper First Amendment privileges for municipal
market participants. That being said, we would all be naive to assert that pay-to-play practices, including

using consultants, are reserved for broker-dealers. The net should be cast around bond lawyers, financial
advisors, trustees, and related parties.

It is very difficult to say “no” to state and local politicians who dispense business to industry participants.
The three dominant, abusive practices have included:

1) Direct and indirect campaign donations

2) Hiring “access consultants” who have or have accumulated chips with their political contacts,
and

3) Agreeing to pay for polling, campaign consultants, and finance bond issue campaigns.

The first practice has been curtailed and reform in this area appears to be effective. The remaining

practices are rampant and if left unrestricted, will continue to undermine the integrity of the municipal
securities market.

www.kpsp.com MEMBER NASD & SIPC
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Taking serous steps to eliminate abusive pay-to-play practices can produce the benefits of a marketplace
viewed by the public as served by professionals, one with a level playing field, and one where bankers,
lawyers, financial advisors and trustees are hired on merit, ideas, commitments of capital, and
longstanding service to their governmental cligfits. That would be a desirable marketplace. Please
proceed to implement the ban. '

Sincerely,

SN D

Samuel C. Doyle
Executive Vice President

SCD/ve
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A Mutual of Omaha Company

Kirkpatrick, Pettis, Smith, Polian Inc.
1600 Broadway

Suite 1100

Denver, CO 80202-4922
303-764-6000

800-942-7557

SAMUEL C. DOYLE
EXECUTIVE VICE PRESIDENT

December 17, 2004

Mr. Christopher Taylor

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: Proposed Rule G-37/G-38 Amendments
Dear Kit:
Kirkpatrick Pettis respectfully submits its response to MSRB Notices 2004-32 and 33.

We support the prohibition of political contributions through consultants or other professionals not
registered with the SEC by municipal finance professionals and solicitor municipal finance professionals.
However, we feel you’re missing the point. Until there is complete equity among all our industry peers,
there will continue to be issues keeping MSRB Rules G-37 and G-38 in the forefront. The solution has to
be that all participants in the municipal bond industry are under the same regulation. This proposed
solution misses the so-called SWAP advisory firms, financial advisors and other similar entities that have
no regulatory oversight.

We appreciate this opportunity to express our concerns and would be happy to discuss this topic in greater
detail at your convenience. Please feel free tg' call me at 303-764-6036.

Sincerely,

I EaNp

Samuel C. Doyle
Executive Vice President

SCD/ve
c: Ernesto Lanza, Esq., Municipal Securities Rulemaking Board

William H. Donaldson, Chairman, Securities and Exchange Commission
Malcolm P. Northam, Director, Fixed Income Securities Regulation

www.kpsp.com MEMBER NASD & SIPC
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MERCHAIL\III CAPITAL

MEMORANDUM

Via telecopier (703) 797-6700

TO MSRB

FROM : Mike Dunn
Merchant Capital

DATE : June 4, 2004

RE G-38 Comments

—_—__—__—__—__————————————-—-'__—___———_—————————_————————'

We would strongly suggest as you consider changes to Rule G-38 regarding the use of
municipal consultants, serious consideration should also be given to curtailing the
practice of a bank PAC giving political contributions to municipal officials, while the
bank, or its subsidiary securities firm, is pursuing municipal business with that same
governmental entity.

This is a very common practice and a huge loophole to Rule G-37 which banks fully
exploit, not only in their pursuit of traditional municipal bond business, but also in the
growing area of derivatives. For MSRB to fail to recognize this, and to allow such a
loophole to continue to exist, substantially diminishes MSRB’s claim of attempting to
protect the “integrity of the municipal securities market”.

Merchant Capital is supportive of MSRB’s efforts to preserve the integrity of the
municipal market. We are, however, very disappointed in MSRB’s failure to address the
fact that banks routinely make a mockery of Rule G-37. 1f MSRB is seriously committed
to eliminating “pay to play”, the bank PAC loophole should be closed.

MPD:mwp

SPECIALIZING IN
MERCHANT AND INVESTMENT BANKING SERVICES
250 Commerce St. 36104, PO. Box 589, Montgomery, AL 36101
(334) 834-5100 phone / (334) 269-0902 fax
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June 4, 2004

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Dear Mr. Lanza:

Merrill Lynch appreciates this opportunity to respond directly to the Municipal Securities
Rulemaking Board's Notice 2004-11, the Request for Comments on the Draft Amendment to
Rule G-38 Relating to Solicitation of Municipal Securities Business. Merrill Lynch participated
in the preparation of the comment letter submitted by the Bond Market Association (BMA), and
endorses the stated positions. In particular, we would like to emphasize that the recent increase in
the use of consultants by underwriting firms does not, in itself, support the notion that consultants
are being used by investment banks to circumvent the rules, either in letter or spirit; but rather, is
a necessary result of changes in the industry and business climate.

We also share the view stated in the BMA comment letter that the current rule, with all of its
disclosure requirements, has proven effective in bringing transparency to the use of consultants in
this market, and has reduced the possibility of contributions being made inappropriately by
consultants on behalf of investment banks. We respectfully suggest that the proposals made in
the BMA comment letter offer practical alternative methods to address the concerns raised by the
MSRB. Below are some additional comments for your consideration.

Treatment of Consultants as “Associated Persons”

The alternatives proposed in the BMA comment letter eliminate the significant unintended
consequences that would result from requiring investment banks to treat consultants as
“associated persons.” We believe that consultants play an important role in the capital-raising
process for government entities and the municipal markets generally, and are concerned that this
approach would represent a dramatic adverse change. Due to the additional burdens it imposes,
the proposal requiring consultants to become associated persons would effectively eliminate the
utilization of consultants by municipal broker-dealers, and in doing so, would significantly
undermine the vitality of municipal markets.

As the MSRB is aware, the municipal marketplace is uniquely fragmented, covering myriad
issuers in diverse locations. As a result, many investment banks, including national firms like
ours, rely on the use of consultants in places where the firm does not have a substantial physical
investment banking presence to assist in developing an understanding of the local needs, and
participate in the solicitation of underwriting business. By contrast, the public corporate debt
markets are characterized by large, national issuers, so investment banks are able to operate out of
a relatively small number of financial centers, yet retain intimate knowledge of particular issuers.

Municipal Markets 4 World Financial Center
North Tower - 9th Floor
New York, NY 10080
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Clearly, if a conventional employer-employee relationship between an investment bank and its
representatives were commercially feasible in the municipal marketplace, it would be the
prevailing model, as is the case in the corporate debt markets. Rather, the significant cost and
inefficiency involved in employing the resources necessary to support the dispersed issuer,
smaller-scale municipal marketplace makes it extremely impractical, especially among
independent investment banks — that is, those not affiliated with large commercial banks that have
more substantial local and regional coverage.

The flexibility gained by being able to utilize a consultant in areas where the investment bank
wishes to conduct business, but has no local presence, is critical to achieving the broadest
possible participation by independent investment banks. With staffing constraints brought about
by changes in the economy and the industry, many firms have developed consultant relationships
to provide the necessary localized expertise and presence.

The proposed rule would disrupt this practice and categorize independent consultants as
"associated persons” of the institutions that retain them. The consequences of this change would
force many firms to refrain from broad participation as underwriters in the municipal markets,
and most would likely choose to concentrate their coverage in areas where they have physical
facilities and can achieve scale. As noted in the BMA comment letter, the reduction in
competition with respect to certain municipal issuers would undoubtedly lead to increased costs
for issuer clients, and lower-quality distributions for bondholders. .

In addition, the language of the MSRB’s proposal leaves unclear whether outside professionals
that are not acting to “obtain or retain municipal finance business” on behalf of underwriters
would also require treatment as "associated persons." If investment banks are required to treat
them as such, it would, as the BMA comment letter suggests, unduly restrict these professionals,
even when they are performing their traditional roles.

The MSRB proposal also ignores other participants in the municipal finance marketplace whose
relationships with issuer officials perhaps merit equal scrutiny, such as entities that invest and
manage public funds, or those that provide legal or financial advisory services to municipal
entities. It would appear that an effort to reduce the incidence of “pay to play” in the municipal
finance marketplace would almost certainly require pursuit of regulatory or self-regulatory
regimes that would apply these prohibitions equally across the board.

Payment of Deal-Specific ""Success Fées"

In its request for comment, the MSRB raised concerns about the increase in fees paid to
consultants for “successfully obtaining municipal securities business,” specifically that such
payments might provide an incentive for consultants to utilize more aggressive tactics in their
contacts with issuers, suggesting that this might include improper contributions to officials of
issuers. We recognize this concern and suggest that the rule prohibit payment of deal-specific
"success fees" to consultants. This will result in the compensation paid to consultants being
directly correlated to the actual services performed by the consultant and commensurate with the
utilization of their expertise and relationships, rather than an arbitrary percentage that could act as

an incentive for inappropriate behavior.
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Consultants who Violate the Rules

We believe it would be inherently unfair — as is now proposed by the MSRB — to impose a ban on
a financial institution as a result of the consultant’s prohibited conduct, provided that the
institution has acted in good faith. If Rule G-38 is amended to ban contributions to officials of
issuers by consultants as proposed in the BMA comment letter, we recommend that the MSRB
further require investment banks to obtain a representation from the consultant at the time of
engagement that for the prior two year period the consultant has not violated the contribution
prohibitions under any previous contracts. It is not reasonable to penalize a broker-dealer whose
consultant has violated its contractual obligations prohibiting such contributions.

Conclusion

The MSRB proposal bases its concerns on three grounds: (1) the number of consultants used, (2)
the amounts being paid to such consultants, and (3) the amount of their reported contributions.
In this spirit, we have offered our recommendations to enhance controls that will address the
MSRB's concerns.

Overall, we believe that instead of taking the extreme step of restructuring consultancy
relationships — which could have significant consequences for the vitality of the municipal
markets — the MSRB should directly confront this issue by proscribing the use of consultants that
make contributions to officials of issuers in geographic areas in which they work as consultants.
In addition, banning success fees would eliminate an obvious potential source for funding such

indirect contributions.

In conclusion, Merrill Lynch supports the MSRB's efforts to enhance the integrity of the
municipal marketplace. However, we advocate a regulatory approach that would address the
MSRB’s concerns without precipitating significant adverse consequences. We believe that our
recommendations and those of the BMA would represent such an approach. We of course, stand
ready to discuss this matter further with you.

Very truly yours,
/)

7 odawlor

Managing Director
Municipal Markets

.,
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January 20, 2005

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

RE: Comments to Second Draft of Proposed
Rule G-38 Amendments

Dear Mr. Lanza:

Merrill Lynch Pierce, Fenner & Smith, Inc. (“Merrill Lynch”) welcomes the opportunity
to respond to the notice (“Notice”) issued by the Municipal Securities Rulemaking Board
(“MSRB”) on September 29, 2004 in which the MSRB issued its second draft of the
proposed amendments to MSRB Rule G-38 (“proposed amendments”).

Rather than repeating all the points contained in our comments to the first draft of the
MSRB’s proposed amendments, we would respectfully ask the MSRB to review our
earlier comment, as we continue to believe the points contained therein are valid and
constructive responses to the MSRB’s concerns with respect to Rule G-38.

While Merrill Lynch was a member of the Bond Market Association’s G-38 task force
which commented separately, we wanted to make some additional comments.

While applauding and supporting the MSRB’s efforts to strengthen the regulatory
environment in which we have a shared interest of adhering to the highest standards,
Merrill Lynch is concerned that the proposed amendments could have the unintended
consequences of eliminating (or greatly curtailing) the legitimate and effective use of
Solicitors. To that end, we respectfully request the MSRB consider the following points:

(1) By forbidding in the Solicitor agreement both success fees and contributions
to issuer officials in areas where the Solicitor is representing a firm, the source
of these perceived or potential abuses would largely dissipate. Merrill Lynch,
TBMA, and many municipal broker-dealers already endorse such an

approach;

John Lawlor 4 World Financial Center FL 09 212 449 2189
Managing Director New York NY 10080 FAX 212 738 1061
- jlawlor@exchange.ml.com
Municipal Markets
Global Markets &
Investment Banking
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(2) The “G-3” question addressed by TBMA in its comment is very helpful. By
limiting the Solicitors’s role to soliciting municipal securities business and
providing advice and consultation as to business opportunities would, in our
view, obviate the need to designate Solicitors as “associated persons,” since
their role would be substantially limited. Solicitor agreements could specify
this circumscribed role. Agreements could similarly require compliance with,
for example G-17 and G-20; and

(3) Violation by any Solicitor of any of these contractual requirements with any
municipal securities broker-dealer would disqualify such solicitor.

Thank you for the opportunity to comment, and please be assured of Merrill Lynch’s
desire to be a constructive participant in the MSRB’s efforts to make sure Rule G-38
effectively addresses the role of Solicitors in the obtaining and retaining of municipal

finance business.
Sincerely yours,
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G. Douglas Edwards Morgan Keegan & Company, Inc.

Chief Executive Officer Morgan Keegan Tower
Fifty N. Front Street
Memphis, Tennessee 38103
901/579-4205 800/564-7291

Members New York Stock
Exchange, Inc.

June 3, 2004

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rule Making Board
1900 Duke Street, Suite 600

Alexandria, VA 22324

RE: Comments to Draft Amendment to Rule G-38

Dear Mr. Lanza:

The following are our firm’s comments regarding the MSRB draft
amendment to Rule G-38 relating to solicitation of municipal
securities business as outlined in the MSRB Notice 2004-11 (April 5,
2004).

In its April 5, 2004 Notice, the MSRB states that it believes the
dealer community has significantly increased its use of unregulated,
paid consultants and that these consultants often times give political
contributions, which directly or indirectly, result in certain dealers
being engaged to provide underwriting services. Our firm agrees with
this comment. It is our view that the effectiveness of past efforts to
reform solicitation practices and the integrity of the municipal finance
industry is being compromised by the use of unregulated consultants
that are not currently subject to restrictions on political contributions

as spelled out in MSRB Rule G-37.

Morgan Keegan fully supports the intent of the draft amendment to
Rule G-38 as proposed. Our firm endorses the idea that consultants
who are paid to solicit municipal securities business on behalf of a
dealer should be considered “associated persons”. As such,
consultants should be required to comply with all of the provisions of
Rule G-37 and should be designated municipal finance professionals.

Past efforts by the MSRB to curb abuses associated with the
awarding of municipal securities business to broker-dealers has helped
restore the credibility of our industry and reassured the public that the
motivation of public officials to award municipal finance business are
not being tainted by political contributions.

upn
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Ernesto A. Lanza, Esq.
June 3, 2004
Page 2

Clarifying how dealers interact with paid consultants is an important
step. The MSRB draft amendment, if enacted, would go a long way
toward holding the dealer community accountable for actions taken by
consultants on their behalf. The MSRB should also be aware of
another significant threat to the integrity of the municipal securities
market. This threat is posed by other non-regulated entities, including
independent financial advisory firms and swap advisory firms that
utilize political contributions in their solicitation of municipal
business. Our firm finds it difficult to compete with these non-
regulated firms who have the ability to influence activity related to the
underwriting of municipal securities by generously giving political
contributions. We strongly urge the MSRB and others to focus on the
practices of unregulated municipal finance service providers. Without
this focus and the implementation of a plan to regulate these firms, the
integrity of the municipal securities market will remain in jeopardy.

Our firm encourages the MSRB to move forward with the adoption
of the new Rule G-38 as drafted. We also encourage the Board to
focus its attention and the efforts of others on ways to regulate
independent financial advisory firms, swap advisory firms and other
non-regulated firms that provide investment banking related services
to municipal issuers.

We appreciate this opportunity to present our firm’s comments
regarding the MSRB draft amendment to Rule G-38. Please do not
hesitate to contact me if you have any questions or would like
clarification regarding our firm’s position.

Very jryly yours,

. Pouglas Edwards
President & CEO

GDE:kw

cc: See following page

agap



227 of 289

Ernesto A. Lanza, Esq.
June 3, 2004
Page 3

CC:

Securities and Exchange Commission

The Honorable William H. Donaldson, Chairman

Giovanni P. Prezioso, General Counsel, Office of the General
Counsel

Annette L. Nazareth, Director, Division of Market Regulation

Martha Mahan Haines, Director, Office of Municipal Securities

NASD Regulation, Inc.

Malcolm P. Northam, Director, Fixed Income Securities
Regulation

Marc Menchel, General Counsel

Mupnicipal Securities Rulemaking Board
Christopher A. Taylor, Executive Director
Diane G. Klinke, General Counsel

A
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MorganStanley

June 4, 2004

Emesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, Virginia 22314

Re: Comments on Draft Amendments to Rule G-38
Dear Mr. Lanza:

Morgan Stanley & Co. Incorporated appreciates the opportunity to
comment on the proposed amendments to Rule G-38 published by the Municipal

Securities Rulemaking Board on April 5, 2004.

Executive Summary

Morgan Stanley believes that the disclosure requirements of Rule G-38
currently in place successfully accomplish the Board’s original stated objective of
deterring and detecting attempts by broker-dealers to use consultants to avoid the
restrictions on political contributions set forth in Rule G-37.

The proposed amendments to Rule G-38 could severely and unnecessarily
restrict the legitimate use of consultants, which could have negative effects on both
municipal issuers and broker-dealers. We therefore believe that you should not adopt the
amendments to Rule G-38 as currently proposed but would suggest an alternative
proposal that more directly and proportionally addresses the Board’s concerns.

As an alternative to the current proposal, Morgan Stanley suggests further
regulation that would prohibit broker-dealers from engaging consultants that have made
political contributions in the six months prior to such engagement to officials of issuers in
Jjurisdictions where the consultant solicits municipal finance business on behalf of such
broker-dealer. We also suggest requiring consultant agreements to prohibit consultants
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from making political contributions to such issuer officials during the term of the
consultant agreement. In addition, a broker-dealer would be required to immediately
terminate its relationship with any consultant that makes a political contribution in
violation of the consultant agreement and cease making any further fee payments under
the agreement. We would not, however, support a ban on such broker-dealer engaging in
municipal securities business with the issuer because of such contribution.

To the extent the proposed amendments are considered for adoption, the
Board should clarify the definition of “associated person”. The current guidance from the
Board and the Securities and Exchange Commission is unclear as to the consequences of
identifying a consultant as an “associated person” with regard to supervision and
licensing matters.

Finally, Morgan Stanley would like to highlight our concern that Rule G-
37 permits contributions to issuer officials by broker-dealer affiliated banks, bank PACs
and bank holding company PACs that circumvent Rule G-37 without the ramifications of
the two-year ban of Rule G-37 or the transparency required under Rule G-38.

1. Consultants Serve a Valuable Role and Rule G-38 Disclosure Provides
Appropriate Protection

To the extent the Board has significant concerns that broker-dealers are
indirectly violating Rule G-38 through the use of consultants, we do not believe that
prohibiting the use of outside consultants is the appropriate remedy. We feel that
consultants serve a legitimate and important role in the municipal securities industry.
Regional consultants permit broker-dealers to compete for municipal securities business
in jurisdictions in which they do not otherwise have a presence. Regional consultants are
likely to have better and more intimate knowledge of the issuers and their needs and
requirements. Increased competition among better-informed broker-dealers leads to more
efficient and high quality service at a lower cost to the issuers.

Rule G-38 currently requires extensive quarterly disclosure, including the
identity of any consultants used by a broker-dealer, the compensation paid to such
consultants and political contributions made by such consultants to officials of issuers
with whom the consultants have communicated on behalf of the broker-dealer. Rule G-
38 also requires broker-dealers to disclose to issuers their relationships with any
consultants that have been engaged to obtain or retain municipal securities business from
such issuer on behalf of such broker-dealer. Morgan Stanley believes that through these
disclosure requirements Rule G-38, in its current form, successfully accomplishes the
Board’s original stated goal of deterring and detecting attempts by broker-dealers to
avoid the limits on political contributions under Rule G-37. By making all of this
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information readily available, the Rule subjects broker-dealers and consultants to
appropriately broad issuer and public scrutiny of their relationships and practices.

II. Restrict Consultant Contributions, Not Use of Consultants

Morgan Stanley would support an initiative to prohibit broker-dealers
from engaging consultants that have made political contributions in the six months prior
to such engagement to officials of issuers in jurisdictions where the consultant solicits
municipal finance business on behalf of such broker-dealer. We would also suggest
requiring consultant agreements to prohibit consultants from making political
contributions to such issuer officials during the term of the consultant agreement. We
propose that the remedy for a violation of such a prohibition be that a broker-dealer be
required to terminate its agreement with such consultant immediately upon becoming
aware of such contribution and cease making any further fee payments under the
agreement. The prohibition should still allow for de minimis contributions and other
exceptions to the current contribution reporting obligations under Rule G-38. Since
broker-dealers would not be permitted to hire consultants to seek business from an issuer
if such consultant had made contributions to an official of such issuer in the past six
months, any consultant terminated for making contributions would be prohibited from
representing any other broker-dealer with respect to such issuer during the same restricted
period.

We feel that our proposal to restrict consultant contributions would
increase the protections provided by Rules G-37 and G-38 in their current forms, without
creating the difficulties of retaining consultants as “associated persons,” and without the
severity of the two-year ban on business that could result from consultant contributions
under the Board’s proposed amendment.

III. If Proposed Amendments are Adopted, Certain Clarifications are
Necessary

Under the proposed amendments to Rule G-38, a broker-dealer may not
retain a consultant for solicitation of municipal securities business unless the consultant is
an ‘“associated person” of such dealer. As many consultants currently used in the
industry provide valuable services to broker-dealers, especially in regions where the
broker-dealers do not otherwise have an office, contacts or other presence, broker-dealers
would likely seek to engage consultants as “associated persons” if the amendments were
adopted. Under the definition of “associated person,” a broker-dealer would be required
to control directly or indirectly the consultant. Current law provides little guidance on
what type of relationship with a non-employee associated person would constitute
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control. Additional guidance in this area would be necessary to implement the proposed
amendment. Further clarification would also be helpful to address whether broker-
dealers would be able to retain consulting firms, rather than just individuals, under the
new “associated person” standard.

Additionally, we would welcome additional -clarification on the
applicability of other Board rules to consultants who have become “associated persons”.
Particular areas of interest would be the level of supervision that would be required over
consultants pursuant to Rule G-27 and the potential licensing requirements under Rule G-
3. We believe that the costs to broker-dealers associated with developing written policies
regarding supervision and record-keeping of correspondences of consultants in
connection with their municipal securities activities could easily outweigh the benefits
the Board is seeking under draft new Rule G-38. We refer the Board to our ideas set out
above in this letter for alternative measures to restrict consultant contributions.

IVv. Disclosure of Contributions by Broker-Dealer Affiliated Banks and
Bank PACs

We would like to reiterate a significant problem that we feel exists under
Rule G-37. Rule G-37 does not apply to contributions to an issuer official by broker-
dealer affiliated banks, bank political action committees (“PAC”s) or bank holding
company PACs. Thus, if a broker-dealer is affiliated with a bank or is owned by a bank
holding company, the bank PAC or bank holding company PAC has the ability to make
contributions to issuer officials that could benefit their broker-dealer affiliate. While
Rule G-37 prohibits broker-dealers from directly or indirectly making contributions to
issuer officials to obtain or retain municipal finance business, bank affiliated broker-
dealers have the ability to circumvent Rule G-37 through contributions made by their
bank affiliate or its PAC. Such contributions can be made not only without the risk of a
two-year ban on municipal finance business, but also without the ramifications of

transparency.

Although we believe that this issue has existed since the implementation
of the Rule, it was exacerbated by the promulgation of the Gramm-Leach-Bliley Act in
November 1999. Under this Act, many of the restrictions on commercial bank
affiliations with securities firms contained in the Glass-Steagall Act and the Bank
Holding Company Act were lifted, resulting in a number of significant mergers and
acquisitions involving broker-dealers and commercial banks.

We believe this unintended loophole in Rule G-37 undermines the
effectiveness of the Rule and places traditional broker-dealer firms at a competitive
disadvantage to broker-dealers with bank affiliates. Given the NASD’s and the Board’s
current focus on indirect violations of G-37, this is a timely subject for your review.
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Therefore, we recommend that, at a minimum, the Board amend Rule G-37 to require
disclosure on Form G-37 of contributions to issuer officials by broker-dealer affiliated
banks, bank PACs and bank holding company PACs. While this disclosure would not
necessarily level the playing field, since such a contribution by a bank, bank PAC or bank
holding company PAC would not result in a ban on municipal securities business, as
would a similar contribution by a broker-dealer-controlled PAC, it would bring much

needed transparency to this area.

Morgan Stanley appreciates the opportunity to present our views regarding
the Board’s proposed amendments to Rule G-38. We hope our comments are helpful. If
you or any other member of the Board’s staff wish to discuss our comments, please do
not hesitate to contact me at (212) 762-8287.
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1221 Avenue of the Americas
New York, NY 10020

Morgaﬁ Stanley

December 15, 2004

Emesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, Virginia 22314

Re: Comments on Revised Draft Amendments to Rule G-38

Dear Mr. Lanza:

Morgan Stanley & Co. Incorporated (“Morgan Stanley”) is grateful for
this opportunity to respond to the Municipal Securities Rulemaking Board’s (the
“MSRB’s”) Request for Comments on Revised Draft Amendments to Rule G-38.
Morgan Stanley shares the MSRB’s commitment to upholding the integrity of the
municipal securities industry and agrees that all persons conducting business in this
market should adhere to high standards of fair practice and professionalism.

Morgan Stanley believes, however, that requiring that broker-dealers treat
consultants as “associated persons” would create a burden on firms greater than any
benefit it would provide to the market for municipal securities. Designating consultants
as associated persons would effectively require broker-dealers to treat them as employees,
which we believe to be an unreasonable result considering the role that consultants play
in our business. ’

Morgan Stanley is mindful that the MSRB is particularly concerned that
consultants are not subject to the same rules of fair practice and professionalism as are
existing broker-dealer associated persons. We would like to propose an alternative to the
MSRB’s draft new Rule G-38 in light of this concern. Morgan Stanley would like to
reiterate the suggestion that the MSRB place restrictions on consultant contributions to
issuer officials set forth in our initial comment letter dated June 4, 2004, and propose that
broker-dealers be required to impose extensive contractual obligations on the conduct of
consultants soliciting municipal securities business on their behalf.

Morgan Stanley would also like to refer the MSRB to the comment letter
submitted by the Bond Market Association. We participated in discussions regarding,
and approve of the contents of, the Bond Market Association’s comment letter.
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Associated Person Standard

The MSRB has not provided any guidance in its Revised Draft
Amendments to Rule G-38 on how a broker-dealer can adequately supervise an
associated person that is a third party individual or firm. While it is true that many
broker-dealers currently supervise associated persons in branch offices in many different
jurisdictions and localities, these individuals are generally full time employees whose
responsibilities and loyalties lie principally, if not solely, with the broker-dealer. Without
precise guidelines, Morgan Stanley and other broker-dealers will assume that supervision
of consultants will require that they treat consultants as employees, with all of the
supervisory and procedural rules that such a relationship implies, including mandated
training on all of the firm’s policies and procedures and continuing education
requirements, in addition to the broad requirements of the Securities Act of 1934. Many
of our policies and procedures are principally oriented towards employees engaged in the
buying and selling of securities and in providing investment banking advisory services,
not independent consultants involved solely in the solicitation of municipal finance
business. We do not think it is appropriate or feasible to apply all of these policies and
procedures to consultants. Morgan Stanley believes, therefore, that the MSRB’s proposal
to require broker-dealers to treat consultants as associated persons is a disproportionate
response to the potential problems identified by the MSRB.'

Morgan Stanley’s Current Practice and Alternative Proposal to the MSRB’s Draft
Amendments

In lieu of imposing the associated person standard on consultants, Morgan
Stanley suggests that a more rigorous set of contractual obligations be imposed on
consultants and that the consultants face more severe penalties for the failure to comply
with such provisions. Morgan Stanley performs extensive background checks on each
consultant including, among other things, a review of political contributions and potential
conflicts of interest. We require consultants to enter into an agreement that includes

! Additionally, under the MSRB’s revised proposal, we would be required to enter into consultant
agreements with employees of our retail brokerage affiliate. In In the Matter of Fifth Third Securities. Inc.
Exchange Act Rel. Nos. 46087 and 46088 (June 18, 2002), the Securities and Exchange Commission held
that employees of affiliates of broker-dealers should be treated as associated persons of such broker-dealer.
Such employees soliciting municipal securities business on behalf of the broker-dealer thus become
“municipal finance professionals,” subject to Rule G-37. We do not believe that employees also should be
required to enter into consultant agreements and broker-dealers to disclose their relevant G-38 information.




235 of 289

MorganStanley

extensive provisions on compliance with all laws and avoiding activity that could create
even the appearance of impropriety for Morgan Stanley or the consultant. Our consultant
agreement incorporates the following provisions, in addition to those required by current
Rule G-38%

o Consultant agrees not to contact issuer officials on behalf of Morgan Stanley in
any jurisdiction outside the scope of the engagement without our prior written
consent.

¢ All entertainment expenses incurred by the consultant on behalf of Morgan
Stanley are subject to our prior consent.

e Consultant must not engage in business transactions with, or seek improperly to
influence, any public officials.

e Consultant must disclose to Morgan Stanley any potential conflicts of interest.
Political Contributions®

o Consultant agrees to disclose political contributions made within the last
year.

o Consultant agrees during the term of the agreement not to make political
contributions to an issuer official within the scope of the engagement or to
a state or local political party that operates within the geographic area that
is the subject of the agreement.

o Consultant agrees not to make any political contributions on behalf of or
in coordination with Morgan Stanley.

o Consultant agrees to comply with all applicable federal, state and local laws
governing the making of political contributions and the provision of gifts or
entertainment to public officials, and to furnish written documentation upon
request to demonstrate compliance with such laws.

¢ Consultant will take steps necessary to register as a lobbyist on behalf of Morgan
Stanley if it engages in “lobbying activities” under applicable law.

o Consultant agrees not to share fees with any third parties.

2 For any consultant that is a firm rather than an individual, references to the consultant in these provisions
shall include the firm and such firm’s officers, directors and employees who will contact issuer officials on
behalf of Morgan Stanley.

* Any reference to the consultant in this political contribution section shall refer to the consultant, any PAC
controlled by the consultant and, if the consultant is a firm, any partner, director, officer or employee of the
firm who will contact issuer officials on behalf of Morgan Stanley, and any PAC controlled by any of the
foregoing.



236 of 289

MorganStanley

Morgan Stanley would support a decision by the MSRB to codify all or
some of the provisions outlined above in a revised Rule G-38. We also believe that the
addition of certain other contractual provisions would help bind consultants to general
obligations of fair practice and professionalism. Some suggestions would be the
following:

e Consultant will agree to deal fairly with all persons contacted in connection with
the engagement and not to engage in any deceptive, dishonest or unfair practices.

¢ Include within our compliance-with-laws provision outlined above express
references to applicable state and local ethics and conflict of interest laws and to
the standards of Rule G-20.

e Prohibit reimbursement of consultants for gifts, entertainment or anything else of
value provided to any person not in compliance with law or given without prior
written consent.

e Expressly prohibit a consultant’s buying or selling any securities while in
possession of material, non-public information.

e Immediate termination of agreement for violation of restrictions on political
contributions; no further fees paid after termination.

Prohibit payment of success-based fees to consultants.

As suggested by the MSRB in its revised draft amendments, a requirement that
consultant firms provide the broker-dealer with a list of any partner, director,
officer or employee of the consultant who directly or indirectly communicates
with an issuer to obtain municipals securities business on behalf of the broker-
dealer.

In addition to the foregoing, Morgan Stanley would like to reiterate its
proposal from its June 4 letter to prohibit broker-dealers from engaging consultants that
have made political contributions in the six months prior to such engagement to issuer
officials in jurisdictions where the consultant solicits municipal finance business on
behalf of such broker-dealer. As noted above, the remedy for a violation of the
contractual prohibition on contributions during the course of the engagement would be
termination of the agreement immediately upon becoming aware of such contribution and
cessation of any further fee payments.

We would also suggest imposing an obligation on broker-dealers to report
and disclose any such violations and terminations of their consultant agreements arising
out of violations of political contribution or fair practice and professionalism provisions
of the agreement on form G-37/G-38. The MSRB could establish a list of consultants
that had been terminated under these circumstances and prohibit other broker-dealers
from engaging such consultants for a period of two years from the time of such
termination. Morgan Stanley does not believe that consultant arrangements should
continue to be subject to current disclosure requirements if the MSRB adopts the
associated person standard.
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Morgan Stanley believes that requiring that the contractual provisions set
forth above be incorporated into all consultant agreements will send a strong signal to
consultants, issuers and investors that consultants will be held to the same high standards
of fair practice and professionalism that other market participants are subject to, and that
the use of inappropriate or questionable tactics will not be tolerated.

Morgan Stanley respectfully submits that, working together, the MSRB
and the broker-dealer industry can successfully address all of the MSRB’s concerns
regarding the use of consultants in the municipal securities industry by creating
comprehensive agreements mandating appropriate behavior by consultants, with strict
consequences for failure to comply.4 Morgan Stanley appreciates the opportunity to
present our views regarding the MSRB’s proposed revised amendments to Rule G-38.
We hope our comments are helpful. If you or any other members of the MSRB’s staff
wish to discuss our comments, please do not hesitate to contact me at (212) 762-8287.

* Morgan Stanley would like to highlight yet again the problem that Rule G-37 does not apply to
contributions to issuer officials by broker-dealer affiliated banks, bank PACs or bank holding company
PACs. This permits banks with broker-dealer affiliates to make contributions to issuer officials that would
not be permitted by broker-dealers not affiliated with banks. For more information, please refer to our
discussion of this issue in our June 4 letter on the proposed amendments to Rule G-38.
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June 4, 2004

VIA FACSIMILE &
OVERNIGHT MAIL

Emesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: The Bond Market Association’s Comments to
Proposed Rule G-38 Amendments

Dear Mr. Lanza:

M. R. Beal & Company is writing this letter in strong support of the
Bond Market Association’s (“BMA”) comments to the Municipal Securities
Rulemaking Board’s (“MSRB”) proposed Rule G-38 amendments.

As stated in the MSRB’s notice dated April 5, 2004, Rule G-38 was adopted to
address actual and perceived abuses associated with the awarding of municipal
securities business to brokers, dealers and municipal securities dealers. We
believe that Rule G-38, in present form, has been largely effective but agree that
there may be a need to further strengthen the Rule.

However, the proposed amendments to Rule G-38 raise serious constitutional and
anti-competitive issues as expressed by the BMA. The BMA’s comments,
offering alternative restrictions regarding consultant contributions, would
increase the efficacy of the Rule and address the concerns raised by the MSRB
without imposing the negative effects that would result from the adoption of the
amendments as presently proposed.

Thank you for this opportunity to express our views on this important matter.

BernardBeal
Chief Executive Officer

Cc: Lynette K. Hotchkiss, Senior Vice President
The Bond Market Association
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Mr. Emesto A. Lanza

Senior Associate General Counsel
Municipal Securities RuleMaking Board
1900 Duke Street Suite 600

Alexandria, VA 22314

Re: MSRB NOTICE 2004-11 (April 5, 2004)
REQUEST FOR COMMENTS ON DRAFT AMENDMENT TO RULE G-38
RELATING TO SOLICITATION OF MUNICIPAL SECURITIES BUSINESS

Rule G-38, on consultants, was adopted by the Municipal Securities Rulemaking Board
(the “MSRB”) to address actual and perceived abuses associated with the awarding of
municipal securities business to brokers, dealers and municipal securities dealers
(“dealers”).[1] The rule was intended to deter and detect attempts by dealers to avoid
the limitations placed on certain dealer activities by Rule G-37, on political contributions
and prohibitions on municipal securities business, and Rule G-20, on gifts and
gratuities.[2] The rule also sought to provide information to issuers about the
relationship between dealers and persons they have engaged to seek municipal securities
business on their behalf. The MSRB felt that these disclosures would help to limit
undisclosed relationships that could pose potential conflicts-of-interest or result in
potentially improper conduct by consultants attempting to obtain business for dealers.

G-38 Consultants have become a resource for municipal securities broker/dealers as a
method to augment and effectively manage available human resources and cost
associated with those resources.

The utilization of G-38 consultants has enabled small to medium sized broker/dealers to
maximize their resources and become competitive with larger broker/dealers who have
the financial ability to have large investment banking staffs.

The effectiveness of having G-38 consultants is not what is in dispute but the perceived
abuses associated with G-38 consultants as a means of circumventing G-37.

The solution is not eliminating G-38 Consultants or in requiring them to become
associated persons, the solution is to hold them accountable under G-37.

The “Sensible Response™ is not to eliminate but to hold any person associated with the
municipal Securities business to the same rules, i.e. MRSB Rule-37.

1180 West Peachtree Street  Suite 1150 Atlanta, Georgia 30309
Tel: 678-298-2006  Tel: 800-442-7203 Fax: 678-298-2011



240 of 289

Role of Consultants in the Municipal Securities Market:
Consultants are a vital resource for a small to medium sized organization that has

limited financial resources. By utilizing consultants it enables an organization to apply a
multiplier to introductory services that result in a municipal finance professional to be
brought in for the presentation and representation of the firms capability.

Small to medium sized municipal finance broker/dealer has a limited number of staff to
effectively pursue municipal finance business on its own thus making the use of
consultants an effective equalizer with larger investment banking organizations.

e Consultants are not functioning outside of regulatory requirement but are in effect
functioning as a finder resulting in bringing in the municipal finance professional.

e The benefits derived from the use of consultants are such that if the MSRB feels
that abuse is taking effect then hold consultants accountable under G-38

2o/

R. Steven Crowley
President



241 of 289

The PNC Financial Services Group, Inc. 412 7684251 Tel James S. Keller
249 Fifth Avenue 412 705-2679 Fax Chief Regulatory Counsel

One PNC Plaza, 21st Floor james keller@pnc.com
Pittsburgh, PA 15222-2707

June 4, 2004
BY OVERNIGHT COURIER AND FACSIMILE

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

RE: Comments to Proposed Rule G-38 Amendments

Dear Mr. Lanza:

PNC Capital Markets, Inc. (“PNCCM”), a wholly-owned broker-dealer subsidiary
of The PNC Financial Services Group, Inc. (“PNC”), Pittsburgh, Pennsylvania,
appreciates this opportunity to respond to the notice (“Notice”) issued by the Municipal
Securities Rulemaking Board (“MSRB”) on April 5, 2004, in which the MSRB proposes
draft amendments to Rule G-38 (MSRB Notice 2004-11). PNC is one of the largest
diversified financial organizations in the United States, with $74.1 billion in total assets
as of March 31, 2004. Its major businesses include community banking, corporate
banking, real estate finance, asset-based lending, wealth management, and global fund
processing services.

PNCCM provides a broad range of financial products and services to large and
mid-sized businesses, institutions and government entities within PNC's core markets
(Pennsylvania, Delaware, New Jersey, Ohio, Indiana, Massachusetts, Florida and
Kentucky) and across the United States. It's Public Finance Group provides financial
advisory services and underwrites and distributes debt securities for government, health
care, non-profit and educational issuers. PNCCM is a registered broker-dealer with the
Securities and Exchange Commission ("SEC") pursuant to Securities Exchange Act of
1934 ("Securities Exchange Act"). PNCCM is also a member of the National Association
of Securities Dealers, Inc. ("NASD") and is registered as a municipal securities dealer
with the Municipal Securities Rulemaking Board ("MSRB").

PNCCM has participated in the preparation of the comment letter by The Bond
Market Association (“Association”), and supports the views that are set forth in the
Association’s letter. In addition to joining in the Association’s letter, PNCCM thought it
would be helpful to address each of the questions raised in the MSRB’s Request for
Comments. The following bulleted questions were posed by the MSRB in its Request for
Comments on amended MSRB Rule G-38. PNCCM'’s response to each question follows.
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Is the solicitation of municipal securities business from issuers on behalf of
dealers a legitimate role for individuals or entities that are independent from
such dealers and that operate outside the broker-dealer regulatory scheme?

Depending upon the definition of “solicitation” that is used, it may be entirely
legitimate for individuals or entities that are independent of dealers to solicit
municipal securities business from issuers on behalf of those dealers. Therefore,
it is imperative that solicitation be better defined.

For example, there is a difference between communications to determine whom
in a organization should be contacted to begin a discussion of potential municipal
securities business and to facilitate an introduction, on the one hand, and the more
direct process of attempting to have that first call accepted and subsequently
develop a dialogue on the needs of an issuer and capabilities of a municipal
finance professional and their firm, on the other. The use of independent
contractors who are familiar with the particular organizational dynamics of a
municipal issuer to help identify the appropriate person with whom to speak
regarding ideas for financings is entirely legitimate, and could be cost effective
for both the issuer and the dealer.

Also, in certain circumstances, issuer officials might more readily listen to an
independent party and consider a subsequent call and meeting, than if they were
directly approached by a municipal securities dealer representative. Many
municipal securities dealer firms find that the only way to gain initial access is
through a consultant as intermediary to an issuer official.

Are there benefits derived from such an independent role that outweigh the
concerns regarding the potentially negative impact of consultants on the
integrity of the municipal securities market? '

The use of independent consultants provides a way for issuer officials to manage
with whom they should speak and provides municipal securities dealer firms with
a way to manage the time spent trying to have the first call accepted and the
dialogue begun. Consultants can serve as independent sources of information for
the issuer official to query regarding the reputation and track record of various
municipal securities dealer firms. Based on this advice, a limited number of
dealer firms are usually selected for further consideration in what is an effective
management of time on the issuer official’s part.

The potentially negative impact of the use of consultants is created where issuer
officials use consultants as a substitute for their own due diligence on behalf of
their constituents. The leveraging of these consultants by issuer officials as a
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source of contributions is a problem that should be dealt with by the various
legislatures, and not the MSRB or the dealer community.

Are there ways that the current rule could be amended that would preserve
the integrity of the municipal securities market more effectively than the
draft amendment?

The current rule could be amended to limit dealers to using only licensed firms as
consultants. This would require the MSRB to expand the definition of the
municipal securities business to include consultant services to issuer officials in
connection with the issuance of securities. The MSRB would then require those
independent consultants to register as municipal securities consultants subject to
the rules of the MSRB.

Is requiring that a person be an associated person sufficient to address
concerns regarding supervision and adherence to standards of fair practice,
or should the rule require that a solicitor be an actual employee of the
dealer?

The status of (1) an “associated person” under the SEC, (2) a person engaged in
municipal finance business under Rule G-37, or (3) a person engaged in
municipal securities activities under Rule G-3 is different and each requires a
different level of supervision. The MSRB should revisit these concepts and better
define the supervisory responsibilities for each. The concept of employment is
significantly different from association: employment brings with it employment
law considerations in addition to supervision. Many firms choose to retain and
use independent contractors as consultants rather than as employees for reasons
entirely unrelated to the issues raised by the MSRB. The manner in which
consultants are retained in part determines whether they are associated persons.

What would be the legal and business impact of requiring a solicitor to be an
employee of the dealer, rather than an associated person of that dealer?

When an individual is an employee, as opposed to an independent contractor,
significant additional expenses are incurred (e.g., payroll taxes, unemployment,
benefits, retirement, insurance), and the person’s salary reflects only a portion of
the full cost of employment. In addition, in many cases status as an employee can
preclude such a person from working for any other municipal securities dealer in
the same capacity, because of regulatory constraints on outside business activities
and/or of a firm’s policies on confidentiality, conflicts of interest and non-
competes. Because many consultants currently have multiple clients for whom
they provide a communication and referral service, they would be unable to
function in this role for anyone else if they were employees of a broker-dealer.
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Would requiring that a solicitor be an associated person of a dealer
effectively limit such solicitor to working for only one dealer (or only for
affiliated dealers)? If so, is this appropriate?

We believe that requiring a solicitor to be an associated person, and hence under
the direct control of the dealer, the solicitor would be limited to working for one
dealer at a time because of concerns regarding potential conflicts of interest and
other regulatory considerations (NYSE and NASD) over outside employment.
Otherwise, authorizing such associated persons to engage in outside business
activities, outside employment and taking on obligations that would require
confidential treatment for multiple clients would also create concerns. A dealer’s
oversight and control of an associated person or an employee would ordinarily be
expected to be much more extensive than the oversight or controls placed on an
independent contractor.

Would the limitations imposed by draft new Rule G-38 have different
impacts on different categories of dealers (e.g., broker-dealer vs. bank dealer,
large vs. small firm, national vs. regional firm, etc.)?

MSRB rule has permitted certain types of dealers (bank dealers, bank affiliated
dealers) to exclude significant segments of their affiliate employee population as
being outside the separately identifiable department or division (SIDD) for bank
dealers, and outside the registered subsidiary for bank-affiliated broker-dealers.
Such dealers have developed structures and controls to exclude and insulate
affiliated bank personnel from engaging directly in municipal securities activities.

The proposed changes to Rule G-38 would negatively impact the ability of
affiliated companies to conduct banking business and make referrals. It would
require dealers to disassemble the structures and controls that have been created to

address requirements of the rule.

Under the amended rule, a significant number of affiliate bank employees who are
expected by the affiliate to make referrals in the course of conducting bank ‘
business would become a Municipal Finance Professional (“MFP”) of the dealer.
Each would be considered an associated person but would not fit the description
of a dealer employee who is under direct control and supervision of the dealer.

Such affiliate bank employees would be required to function within two
supervisory structures, that of the bank and of the dealer. It is not at all clear
when such associated persons would be functioning on behalf of the dealer and
when they would be functioning on behalf of the affiliate bank in providing the
full range of banking products and services to issuers. Such confusion would lead
to duplicative oversight for little benefit. Just as with independent contractors,
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many discussions with issuer officials that may touch upon the existence or
identity of a dealer firm occur without the direct involvement or knowledge of the
dealer, and not at the direction of the dealer. In many cases, the discussion with a
client that begins regarding deposit, credit or other banking products is steered by
the client toward a broad range of topics including financing alternatives and
financing providers.

Would the limitations imposed by draft new Rule G-38 have different
impacts on different categories of persons seeking to solicit municipal
securities business for dealers (e.g., individuals vs. companies)? Could a
company that formerly served as a consultant continue to solicit municipal
securities business for dealers under the requirements of draft new Rule G-

38?

Contractual and control issues are raised when an entire firm may become
associated rather than individual employees. In most cases, independent
contractors are used to conduct consultant activities, including communications
with issuer officials, because such services are seen as purchased services.
Services are contracted for and purchased frequently in many lines of business.
Rarely is a service provider expected to submit to the broad, direct control and
supervision by the contracting entity other than for those activities directly related

to those services.

The supervisory rules do not anticipate associated persons conducting
registerable municipal securities business away from the dealer, so they do not
address selective supervision. There is an expectation that a municipal securities
dealer is responsible for everything an associated person does involving municipal
securities activities.

A dealer purchasing a service, such as consulting, does not directly purchase the
entity providing it. The service provider is simply being paid to take a discrete
action or complete a task. The adequacy of the provider’s performance is what
can be controlled through compensation or the withholding of it. Supervision of
the service provider’s actions is at most dictated by requirements in the written
agreement that require them to comply with all applicable laws and regulations.

Are there circumstances where MSRB rules (other than Rule G-37) should
not apply to non-employee associated persons’ municipal securities
activities?

MSRB Rules are applied primarily to the registered dealer, and involve
administration of a supervisory structure that is imposed on the associated person
employed by the dealer. Each associated person is expected to be aware of, and
function within, the supervisory structure and manage his or her actions as
needed. The municipal securities activities of non-employee associated persons
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should be controlled and supervised only to the extent that those activities are
conducted at the request of, on behalf of, and with the knowledge of the
requesting dealer. Certainly, the imposition of supervisory oversight by a dealer
with respect to actions taken by an associated person on behalf of another dealer
should not be required. Otherwise, this could lead to confusion regarding
responsibility, conflicting directions and a lack of accountability for compliance
by the contending dealers involved.

The MSRB rules that should be applied are those that directly involve the
municipal securities activities the non-employee associated person has been
requested to conduct by the municipal securities dealer. The alternative would
impose various requirements that do not directly support or control the activities
for which the employee has been identified as a MFP.

Do consultants under existing Rule G-38 engage in any types of activities that
would be considered municipal securities representative activities under Rule
G-3 (a)(i) if undertaken by an associated person of a dealer? Should Rule G-
3 (a)(i) be amended to make the act of soliciting municipal securities business
(without more) an activity that requires qualification as a municipal
securities representative?

Depending upon the services to be provided by the consultant, and limitations
agreed upon between the municipal securities dealer and the consultant, these
consultant activities may not rise to the level anticipated by Rule G-3 as
registerable. Rule G-3 should be amended to describe more clearly those
activities, including solicitation, that would trigger the requirements of the rule.

Where a solicitor is an employee of a dealer’s affiliate that is subject to
another regulatory regime (e.g., a bank affiliate), what is the nature of the
supervision applicable to such person under such regime with respect to the
person’s municipal securities activities?

Where an employee of a dealer’s affiliate is engaged in soliciting municipal
securities at the request of and on behalf of the dealer, the employee is currently
deemed to be an MFP. They have been positioned as dual employees who are
subject to supervision by both entities. Their activities on behalf of and at the
request of the dealer are supervised by the dealer. Their activities on behalf of the
affiliate are supervised by the affiliate. This dual reporting structure creates
certain challenges in identifying and attributing roles and actions to the
appropriate entity.

Certain problems have arisen, however, where actions are taken without directive
or awareness of the dealer, and the employee later makes the dealer aware of the
action in anticipation of some form of compensation. In certain of those instances
that compensation has been withheld because it was undertaken without the
express authorization of the dealer.
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Would the draft amendments have an impact on who will continue to solicit
municipal securities business on behalf of dealers? If so, would this have a
beneficial or detrimental impact on the municipal securities market?

The draft amendments would have a potentially profoundly negative impact on
the market and on those who would be permitted to solicit municipal securities
business on behalf of dealers. Any contribution made by a consultant to an issuer
official (in addition to a contribution made to an official the consultant was
retained to solicit) could now potentially create a ban where none was previously

required.

The current Rule requires reporting of contributions where there is nexus between
a contribution recipient and target of such solicitation. Under the amended Rule
these previously unreported (and therefore potentially unknown to the dealer)
contributions have the potential to result in a two-year ban for the dealer who
employed the consultant. It is unclear whether a decision to not employ the
consultant (as transition from the role of retained consultant) would change the
outcome and avoid the need to impose the ban.

Additionally, contributions made on behalf of other non-municipal dealer clients
of the consultant, which are entirely permissible, could have the effect of creating
a two-year ban for the dealer.

A dealer would be required either to terminate the consultant’s contract and not
consider the consultant as an associated person or to begin to observe the ban.
This may require that the dealer withdraw from pending municipal securities

business and remain absent from the market as a participant with regard to that
issuer for the balance of the two year period. If this were widespread, the effect

on the market would be reduced access to some firms by issuers and issuer
officials who they normally rely on as underwriter, placement agent, remarketing
agent or financial advisor in issuing their securities. This would also reduce
competition for these services, reduce access to required market expertise and
increase the cost of issuance. This could further be affected due to longer lead
times and decreased market capacity to conduct negotiated municipal
underwritings for a period after the imposition of this amended Rule.

Would the draft amendments have an impact on the behavior of solicitors
toward issuers? If so, would this be beneficial or detrimental to the market?

The draft amendments would more closely align solicitors with individual dealers
and result in decreased access to issuer officials. As indicated previously, the
benefit of an independent solicitor to an issuer official is as a filter for
information, reputation/opinion and contextual understanding. A brief
conversation with an individual who represents multiple dealers can assist an
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issuer official in determining with whom the official should discuss issuance
opportunities and how much time should be allotted given the number of firms
involved. If a solicitor is directly aligned with a particular dealer firm, an issuer
official’s ability to use this solicitor as a sounding board is compromised. As a
result, this objective, independent discussion is less likely to occur. Solicitors
would be challenged to find ways to maintain access to issuer officials and
continue to provide them with this intelligence provider and fact-finding role.

Should parties other than the issuer (such as financial advisors, bond
counsel, conduit borrowers or other governmental borrowers) be explicitly
listed in the definition as persons to whom communications are directed?

Expansion of the list of parties with whom communications are directed would
not serve to enhance the goal of the Rule. The Rule currently focuses on
solicitation of issuer officials for municipal securities business by persons who are
not otherwise MFPs. The Rule attempted to link the impact of political
contributions by such other persons with their enhanced ability to be successful in
soliciting business in conversations with issuer officials. This linkage was drawn
based on assumptions that a contribution to an issuer official would encourage an
issuer official to appoint the dealer represented by the consultant. Rule G-37 has
consistently precluded dealers from indirectly doing what they may not do
directly in connection with soliciting municipal securities business.

Rather than attempt to describe more finely to whom a consultant may
communicate by broadening the potential effected audience, the goal should be to
describe what types of communications are of concern. As indicated previously,
the concept of solicitation has not been defined carefully enough. If the concern
is with leveraging a contribution through discussions with other transaction
participants, then the Rule should address the concern. The Rule was intended to
eliminate the preferential treatment of dealers by issuer officials because of
contributions to such issuer officials, either by dealers or through consultants
retained by such dealers. Conversations of consultants with other, secondary
participants of a particular municipal securities issue can be numerous and many
times can be somewhat casual or brief. Inclusion of such conversations with other
transaction participants involving a proposed or pending transaction would not
serve to enhance the goal of the Rule.

Should a communication with a conduit borrower to hire a dealer as an
underwriter for a private activity bond issue where the issuer ultimately
must approve the underwriter for the issue be considered an indirect
communication with the issuer?
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In private activity bond underwriting transactions, the borrowers select the
underwriter in the process of developing the financing unless the issuing authority
steps in and makes a determination or requires a certain appointment.

In most cases, the underwriter and borrower approach the issuing authority for
approval to serve as conduit issuer on a transaction already in hand. The issuing
authority, provided certain conditions are met, approves the issuance.

If in the process of developing such a transaction, a consultant is asked to assist in
contacting and identifying appropriate issuing authorities, contributions by the
consultant to the issuer official should continue to be identified or prohibited.

Communication with the issuer should be the focus of any Rule condition and
should not extend to a conduit borrower.

Are the examples provided above to illustrate the concept of intent in
connection with solicitations helpful in explaining the scope of the
definition? Should other circumstances be considered?

These examples are helpful only in expanding the scope of the definition.
Discussions with private activity borrowers should not be considered to be
communications with issuer officials.

If an associated person of a dealer approaches an issuer representative to
inform the issuer that the dealer has municipal securities capabilities and
provides to the issuer representative contact information for dealer
personnel who handle municipal securities business, should such a
communication be considered a solicitation by such associated person?

This communication, if limited to the information noted above, should not be
considered to be solicitation, even if directed toward an issuer official.

Does draft Rule G-38 draw an appropriate line between those
communications that would or would not constitute solicitations? Would the
rule effectively prohibit any types of contacts that are important for the
marketplace, or does it fail to reach certain types of communications that can
call into question the integrity of the municipal securities market?

The amended Rule draws an increasingly more complicated line between such
communications. Certain contacts and types of communications described in the
amendments, which are necessary for the proper conduct of due diligence and
effective use of time by issuer officials, would be limited by these amendments.
Communication should never be limited if it serves to advance the proper conduct
of due diligence. If a contribution or other payment is required to be made in
order to obtain access, or permit communication, then that contribution should be
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prohibited. This would hopefully force the issuer official to eliminate the
requirement for such contributions.

Would it be appropriate for draft new Rule G-38 to include the same types of
exemptions provided in existing Rule G-38? If so, should such exemptions be
conditioned on the existence of a formal arrangement with the dealer that
has been disclosed to the issuer? Are there additional conditions that should
be imposed in connection with such an exemption?

The amended Rule eliminates the requirement for a contractual writing between
the associated person and the dealer describing the reporting and disclosure
obligations of each party. This eliminates a potentially effective control presented
by public disclosure of such information.

Certain exemptions in the current Rule should be retained and expanded in the
amended Rule. Many of the relationships that are subject of these exemptions are
subjects of disclosure in the Official Statement for such transactions. Duplicative
agreements to define such relationships, with their attendant complications in
attempting to describe these relationships (associated versus employed versus
retained), would not serve to enhance the goal of the Rule.

Are there other parties or roles that call for such an exemption?

Should the rule limit its reach solely to those persons who have an agreement
or understanding with a dealer to solicit municipal securities business in
exchange for payment?

The Rule should not condition involvement of a person to solicit municipal
securities business on existence of an agreement or an understanding that includes
such consideration. The concepts of association, employment and retention
should instead be better defined and rationalized to allow administration of the
Rule by clearly identifying the relationship of the parties involved and the nature

of the agreement between them.

Should the rule limit only cash compensation, or only certain types of non-
cash compensation?

The Rule should limit only cash compensation, as cash or other forms of direct
compensation are typically used in contractual undertakings. By extending the
limitation to various non-cash and non-immediate compensation arrangements,
the use of these entirely appropriate arrangements is disrupted with little

enhancement.

Should payment by the issuer from bond proceeds to persons who have
solicited municipal securities business for a dealer be considered an indirect
payment by the dealer?
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As described previously, the role of independent solicitor serves the issuer official
by facilitating objective selection of dealers for initial conversations. This is a
service that could properly be paid for by the issuer as part of its selection
process.

Is it appropriate for the rule to limit quid pro quo arrangements where the
dealer engages a non-associated person for a different engagement of
municipal securities business?

Appropriateness would be dependent upon whether the decision to engage such a
non-associated person was at the direction of the issuer official. Dealers should
be permitted flexibility in the way in which non-associated persons are deployed
and compensated. It would also depend upon the role such person would serve
and the extent to which his or her activity is in connection with the municipal

securities business.

Instead of prohibiting payment to solicitors who are not associated with the
dealer, should the rule prohibit the dealer from engaging in any municipal
securities business where such business has been solicited by a non-associated
person of the dealer?

A dealer should not be prohibited from engaging in municipal securities business
where such business was solicited by a non-associated person of the dealer,
especially where the solicitation was not at the request of or on behalf of the
dealer. We are not certain what a “non-associated person of the dealer” is.

Would the process of soliciting business for dealers become less transparent
to issuers, the marketplace and the public if dealers were to take solicitors on
as associated persons subject to the requirements of Rule G-37 as opposed to
remaining subject to the consultant requirements of existing Rule G-38?

Solicitors who become associated persons and cease to be retained consultants
would be less visible to market participants. The agreement and its required
disclosures of contributions and compensation required under the current Rule is
effective in providing disclosure to the market, the issuer, and the public.
Termination of this agreement would be required as a part of becoming an
associated person and/or employee. Termination of this agreement would remove
this information from the public domain.

Would the benefits of subjecting such solicitors to the fair practice standards
and supervisory requirements of MSRB rules (including the potential ban on
municipal securities business as a result of their non-de minimis
contributions) outweigh this potential loss of public information?

Dealers will most likely find it not cost effective to continue the use of such
solicitors if required to bring them under the full impact of various fair practice
and supervisory controls many of which would not be applicable. Solicitors are
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expected to adhere to rules and regulations applicable to them, including MSRB
Rules, should they engage in registerable municipal securities business. This is in
addition to contractual requirements in the consultant agreement. The benefit of
requiring the dealer to police the solicitor more actively is not outweighed by the
loss of this public information.

Should more information about an associated person’s arrangements with
dealers be made public through revised Form G-37 or be required to be
provided to issuers? For example, should the MSRB maintain disclosure
requirements regarding compensation arrangements and payments made to
solicitors who are associated persons but not employees of a dealer?

Please see previous comments regarding solicitor status as associated, employed,
or retained in response to the second bullet on page 3 of this letter.

Should the MSRB establish any recordkeeping requirements in connection
with draft new Rule G-38?

No additional recordkeeping is required beyond that currently required for
associated persons engaged in municipal securities activities.

* % %

We have attempted to be responsive to each of the questions set forth in the

MSRB Request for Comments. Please feel free to contact Richard Briner (412-762-8270)
or the undersigned if you have questions regarding the contents of this letter. Thank you
for the opportunity to comment on this MSRB proposed rule.

CcC:

Sincerely,

}MA T

James S. Keller

Richard H. Briner John J. Wixted, Jr.
Thomas Henson The PNC Financial Services Group, Inc.
Charlotte McLaughlin

PNC Capital Markets, Inc.
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Emesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Dear Mr. Lanza:
We write in reference to the comment letter from The Bond Market Association

regarding the proposed amendments to MSRB Rules G-37 and G-38. RBC Dain
Rauscher was involved in the preparation of the letter and fully supports it.

Sincerely,

RBC DAIN RAUSCHER

AN

Lawrence C. Holtz

cc: Leslie M. Norwood
Chris Hamel
Dan Torbenson

Member NYSE o SIPC
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February 16, 2005

Mr. Emesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Dear Mr. Lanza:

I am writing in response to the draft amendments to Rule G-38 issued by the Municipal
Securities Rulemaking Board on April 5, 2004. Ihave concerns with the MSRB’s position that
the disclosures made pursuant to these requirements raise concerns of unfair practices by
consultants and with the subsequent proposal to bar broker-dealers from hiring independent
municipal consultants.

It is my understanding that the MSRB claims it is concerned that consultants are being
used to indirectly make prohibited political contributions in violation of Rule G-37 and that
consultants may be using more aggressive tactics in contacting issuers.

Despite the MSRB’s claims, I have been informed that consultants serve a legitimate and
important role in the industry by permitting broker-dealers that do not have the resources to
maintain an office in a particular jurisdiction to bid for municipal securities business in that
jurisdiction. This permits issuers to have more choices and increases competition, which in turn
leads to the issuer and the investing public receiving better service at lower rates. It is my
understanding that given their local presence, consultants also have unique knowledge regarding
the local issuer’s needs and requirements, thus permitting the broker-dealer to more efficiently
provide services to that issuer. Therefore, I am told that rather than harming issuers and public
investors, consultants help preserve their interests.

Based on the information available to me, I believe that Rule G-38 works well in its
current form. It requires full disclosure, not only to the MSRB but also to the issuers, regarding
the consultant’s compensation, role, and political contributions. I fully support disclosure and
transparency but do not believe the MSRB should prohibit broker-dealers from hiring
independent municipal consultants.

I strongly urge the MSRB to reconsider its efforts to amend Rule G-38. Thank you for

your consideration of this matter.
Sincerely,
1C

United States Senate

(] ALLENTOWN [0 atTooNa [0 COUDERSPORT O ErRiE (0 HARRISBURG [ PHILADELPHIA (0 PITTSBURGH {7 scranTON
3802 FepERAL OFFICE BULOING  REGENCY SQUARE 81 MarvIN HiL RoAp 1705 WEST 26TH STREET 555 WALNUT STREET WIDENER BUILDING 100 WEST STATION SQuAaRE DRIVE 527 LINDEN STREET
504 WEST HAMILTON STREET Surre 202 COUDERSPORT, PA 16915 ERE, PA 16508 FRsT FLOOR ONE SouTH PENN SQUARE LANDMARKS BUILDING ScranToN, PA 18503
ALLENTOWN, PA 18105 RoUTE 220 NoRTH {814) 274-9773 (814) 454-7114 HaRRISBURG, PA 17101 SUTTE 960 Surte 250 {570) 344-8799
(610) 7700142 ALTOONA, PA 16601 {717) 231-7540 PHILADELPHIA, PA 19107 PrTsBURGH, PA 15219

(814) 946-7023 (215) 864-6900 (412) 562-0533
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Mr. Christopher Taylor

Executive Director

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Dear Kip:

First of all let me compliment you on finally attempting to continue to level the playing
field in the municipal securities industries. To paraphrase an article in the Bond Buyer by
one major national firm, “it is cheaper to hire a consultant in the pursuit of business rather
than hire professionals to pursue that same business.”

From our perspective this has been exactly what has happened in many areas of the
Country. Any review of the awarding of senior managed business would conclude that
the use of in-state lobbyists by firms has been very effective.

We applaud the effort to make these changes. On the other hand, we continue to be
struck by the fact that for dealer firms any individual who solicits business must be
licensed and registered with the NASD. It is our belief that the requirement of
registration should be imposed on anyone soliciting securities business. This approach,
which we believe should be extended to every facet of the securities industry, not just
municipal securities, including Financial Advisors, both municipal and corporate, money
managers, etc., would in our opinion help in bringing our industry back to where it
belongs, that is in the hands of securities professionals.

Our Response to Specific Questions

Role of Consultants in the Municipal Securities Market

o Is the solicitation of municipal securities business from Issuers on behalf of dealers a
legitimate role for individuals or entities that are independent from such dealers and
that operate outside the broker dealer regulatory scheme? No — they should be
registered securities representatives.

o Are there benefits derived from such an independent role that outweigh the concerns
regarding the potentially negative impact of consultants on the integrity of the
municipal securities market? Absolutely not. Benefits to who?

o Are there ways that the current rule could be amended that would preserve the
integrity of the municipal securities market more effectively than the draft
amendment? Yes — require registration.
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Becoming an Associated Person

Is requiring that a person be an associated person sufficient to address concerns
regarding supervision and adherence to standards of fair practice or should the rule
require that a solicitor be an actual employee of the dealer? Yes - more difficult to
prove — how would this be challenged in the self-policing area? That is the problem
of the employer. ’

What would be the legal and business impact of requiring a solicitor to be an
employee of the dealer, rather than an associated person of that dealer? None.
Would requiring that a solicitor be an associated person of a dealer effectively limit
such solicitor to working for only one dealer (or only for affiliated dealers)? Yes If
so, is this appropriate? Yes.

Would the limitations imposed by draft new Rule G-38 have different impacts on
different categories of dealers (e.g., broker-dealer vs. bank dealer, large vs. small
firm, national vs. regional firm, etc.)? Outcome should be same for all.

Would the limitations imposed by draft new Rule G-38 have different impacts on
different categories of persons seeking to solicit municipal securities business for
dealers (e.g., individuals vs. companies)? Could a company that formerly served as a
consultant continue to solicit municipal securities business for dealers under the
requirements of draft new Rule G-38? If different impact resulted in a consistent
outcome, isn’t that what is desired?

Are there circumstances where MSRB rules (other than Rule G-37) should not apply
to non-employee associated persons’ municipal securities activities? No.

Do consultants under existing Rule G-38 engage in any types of activities that would
be considered municipal securities representative activities under Rule G-3(a)(i) if
undertaken by an associated person of a dealer? Should Rule G-3(a)(i) be amended
to make the act of soliciting municipal securities business (without more) an activity
that requires qualification as a municipal securities representative? Yes.

Where a solicitor is an employee of a dealer’s affiliate that is subject to another
regulatory regime (e.g., a bank affiliate), what is the nature of the supervision
applicable to such person under such regime with respect to the person’s municipal
securities activities? Now none. We believe that if a dealer bank or otherwise
solicits business from an individual(s) who control municipal securities business, they
be designated a municipal profession.

Would the draft amendments have an impact on who will continue to solicit municipal
securities business on behalf of dealers? If so, would this have a beneficial or
detrimental impact on the municipal securities market? Beneficial.

Would the draft amendments have an impact on the behavior of solicitors toward
issuers? If so, would this be beneficial or detrimental to the market? Yes, beneficial.
What about G-2?
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Definition of Solicitation

o Should parties other than the issuer (such as financial advisors, bond counsel,
conduit borrowers or other governmental borrowers), be explicitly listed in the
definition as persons to whom communications are directed? Yes.

o Should a communication with a conduit borrower to hire a dealer as an underwriter
for a private activity bond issue where the issuer ultimately must approve the
underwriter for the issue be considered an indirect communication with the issuer?
Yes. :

e Are the examples provided above to illustrate the concept of intent in connection with
solicitations helpful in explaining the scope of the definition? Should other
circumstances be considered? Does not address real life situations and how do you
prove it?

o Ifan associated person of a dealer approaches an issuer representative to inform the
issuer that the dealer has municipal securities capabilities and provides to the issuer
representative contact information for dealer personnel who handle municipal
securities business, should such a communication be considered a solicitation by such
associated person? Yes, definitely. Tying!

o Does draft Rule G-38 draw an appropriate line between those communications that
would or would not constitute solicitations? Would the rule effectively prohibit any
types of contacts that are important for the marketplace, or does it fail to reach
certain types of communications that can call into question the integrity of the
municipal securities market? All contact by third parties should be considered
solicitation.

Exemptions from Definition of Solicitation

o Should the rule limit its reach solely to those persons who have an agreement or
understanding with a dealer to solicit municipal. Securities business in exchange for
payment? No — it should include Financial Advisors, etc.

o Should the rule limit only cash compensation, or only certain types of non-cash
compensation? All compensation.

o Should payment by the issuer from bond proceeds to persons who have solicited
municipal securities business for a dealer be considered an indirect payment by the
dealer? Yes.

o Is it appropriate for the rule to limit quid pro quo arrangements where the dealer
engages a non-associated person for a different engagement of municipal securities
business? Yes.

o Instead of prohibiting payment to solicitors who are not associated with the dealer,
should the rule prohibit the dealer from engaging in any municipal securities
business where such business has been solicited by a non-associated person of the
dealer? No — too hard to police.

3 frard §
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Disclosure

Would the process of soliciting business for dealers become less transparent to
issuers, the marketplace and the public if dealers were to take solicitors on as
associated persons subject to the requirements of Rule G-37 as opposed to remaining
subject to the consultant requirements of existing Rule G-38? No.

Would the benefits of subjecting such solicitors to the fair practice standards and
supervisory requirements of MSRB rules (including the potential ban on municipal
securities business as a result of their non-de minimis contributions) outweigh this
potential loss or public information? No — we are at a loss as to understand the
implied contribution of a consultant to issuers!

Should more information about an associated person’s arrangements with dealers be
made public through revised Form G-37 or be required to be provided to issuers?
For example, should the MSRB maintain disclosure requirements regarding
compensation arrangements and payments made to solicitors who are associated
persons but not employees of a dealer? Yes, but they should be employees.

In closing, we do appreciate the effort of the MSRB in trying to rectify a situation that.
has effectively exempted many major national firms and banking institutions from the G-
37. We firmly believe registration is the answer.

Very truly yours,

Ze

Gordon Reis HI
Managing Principal

GR:ar
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Mr. Christopher Taylor

Executive Director

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re:  Proposed Changes to Rule G-38
Dear Mr. Taylor:

Seattle-Northwest Securities Corporation (“SNW”) submits these comments in response
to MSRB Notice 2004-11 (April 5, 2004) in connection with the proposed amendment to
Rule G-38. SNW supports the Board’s efforts to review the role of consultants in the
Municipal Securities marketplace to ensure a fair and equitable business environment for
all.

Although we believe it would be important to clarify a few details, SNW supports the
proposed changes to Rule G-38. We believe that the changed Rule would have little, if
any, impact on the manner in which SNW conducts its business. Moreover, we believe
that removing the opportunity for improper conduct by consultants would result overall in
an improved environment for issuance of municipal securities.

Our only concerns with the proposed modifications fall into two areas:

First, as the interpretive letters to the prior G-38 made clear, we believe the revised
Rule should continue to distinguish between, on the one hand, legitimate legislative
and administrative lobbying efforts by professional lobbyists and, on the other, the
solicitation of municipal business by consultants. In the realm of State and local
politics, lobbyists working for SNW on a legislative matter could provide position
papers or have face-to-face discussions with a variety of officials, some of whom
might be issuers, concerning SNW'’s position on these issues. We would like it to be
crystal clear that such lobbying activities do not constitute the solicitation of business
for the municipal securities firm.

A related concern arises from the fact that lobbyists generally have a multiplicity of
clients as well as their own political agendas. It would be unfair to restrain lobbyists
from exercising their political voice by binding them to the MSRB rules for all of

1420 Fifth Avenue, Suite 4300 Seattle, WA 98101 -

Washington -~ Oregon ldaho - Utah

(206) 628-2882 www.seattlenorthwestcom
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’

their clients, simply because one of their clients happens to be a municipal securities
firm. Similarly, a broker-dealer should not be penalized because a lobbyist made a
political contribution on behalf of one of its other clients. Accordingly, we believe
lobbying should be expressly excluded from the scope of new Rule G-38.

A way to do this would be to exclude lobbying activities from the definition of
solicitation and communication. Lobbying could be defined as direct or indirect
communications by or on behalf of a municipal securities professional in connection
with legislative or rulemaking proceedings. In addition, the person making such
communication could not solicit business for its broker-dealer client.

On a separate matter, we believe that any modification to Rule G-38 should be
prospective only. The proposed revision to the Rule creates a new standard of wrongful
behavior under the rules. Behavior by consultants that would not have constituted a
violation in 2003 would constitute a violation in 2004. It would be unfair to penalize a
broker-dealer by foreclosing work for an issuer, because of conduct that was not
wrongful at the time, but became wrongful after the conduct occurred.

With these clarifications, SNW would support the modifications to the Rule.
incerely yours,
aud Daudon

Managing Director
Investment Banking

y 4

John Rose
President and CEO
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December 13, 2004

Mr. Ernesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600

Alexandria, VA 22314

Re: Proposed Changes to Rule G-38
Dear Mr. Lanza:

As you may recall, Seattle-Northwest Securities Corporation (“SNW?”) previously submitted comments
regarding the proposed amendment to Rule G-38. In light of the MSRB’s further revisions to and
comments on the proposed Rule, SNW would like to reiterate its position on the issues. In short, SNW
fully supports the Board’s efforts to guide the role of consultants in the Municipal Securities marketplace,
in order to ensure a fair and equitable business environment for all. SNW believes that the changed Rule
would have little, if any, impact on the manner in which SNW conducts its business. Moreover, we
believe that limiting the opportunity for improper conduct by consultants would result overall in an
improved environment for issuance of municipal securities.

SNW remains concerned that traditional government lobbying activities, which are unassociated with the
solicitation of business, could create confusion under the Rule. Indeed, we believe that deleting from the
prior Rule the references to potentially shielded legal, accounting and engineering services, likely will lead
to more rather than less confusion. SNW agrees with the MSRB’s comment that the legal, accounting and
engineering exemptions, while not blanket exemptions, would be carried forward under the new Rule.
Moreover, SNW believes that a lobbyist’s services would similarly fall within the shield created by the rule.
SNW believes that the clarity of the Rule would be enhanced by clearly stating the three prior exemptions
as activities that do not constitute solicitation, and adding legislative lobbying to those three exemptions.

We are appreciative that the MSRB intends to apply the revised Rule only prospectively. SNW continues
to support this goal and would urge the MSRB to continue this approach with the revised Rule.

Accordingly, subject to the above clarification regarding the lobbyist and other exemptions, SNW
supports the revisions to the Rule. ‘

Very truly yours,
o

Maud Smith Daudon ohn Rose
Managing Director President and CEO

Investment Banking

1420 Fifth Avenue, Suite 4300 = Seattle, WA 98101 = (206) 628-2882 = wwwseattlenorthwestcom

Washington © Oregon 2 Idaho = Uth
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June 2, 2004

Mr. Ernesto A. Lanza

Senior Associate General Counsel
MSRB

1900 Duke Street, Suite 600
Alexandria, VA 22314

Dear Mr. Lanza,

Stone & Youngberg appreciates the opportunity to comment on the proposed new Rule G-38. We are
concerned about any industry practices that result in perceived or real abuses that call into question the
integrity of the municipal market. On the other hand, the existing rule has gone a long way toward
providing valuable information about the use by Dealers of consultants to obtain municipal business and
about political contributions by those consultants. Rather that address each question set forth in MSRB
Notice 2004-11, we will make these overall comments:

1) Should persons employed to solicit municipal business be subject to Rule 377

We feel that any person soliciting municipal business should be subject to the limits set forth in G-37.
This restriction should apply to partners and colleagues of consuitants hired by Dealers to solicit business
to avoid even the appearance that there may be an indirect violation of the rule. This approach may limit
the use of consultants to individuals or firms who only make allowable de minimis contributions to
political persons, but the appearance of any impropriety would be addressed.

2) Should consultants be “Associated Persons” and thus Municipal Finance Professionals and
subject to compliance with certain MSRB rules?

We feel that consultants who only solicit business and do not actively engage in other municipal business
should not be Associated Persons, Municipal Finance Professionals or be required to be employees of the
Dealer. If these consultants engage in more than solicitation of business, then it would be appropriate to
have the consultant considered a Municipal Finance Professional and be registered and licensed as such.

3) Should consultants’ compensation be limited for services rendered to solicit municipal business?

We believe that any business relationship is best left between the Dealer and the consultant and be subject
to extensive disclosure requirements. In this regard, we believe the existing system works well.

We appreciate the MSRB’s consideration of these comments and look forward to the Board’s decision.

icerely,
aa»Y— (DAQ /
| 7] / 2
Jagnes C. Cervantes ott C. Sdllers
anaging Director Managing Director

Head of Public Finance Member, MSRB, 1996-1999
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May 17, 2004

Mr. Christopher Taylor

Executive Director

Municipal Securities.Rulemaking Board.
1900 Duke Street

Alexandria, VA 22314-3412

Re:  Proposed Amendment to Rule 38-G
Dear Kit:

On the part of Sutter Securities, I wish to express our objection to the Proposed
Amendment to Rule 38-G and request the MSRB consider other methods to as address
the perceived abuses by those “consultants” who make political contributions to
candidates who may influence the selection of underwriters. To prohibit the use of all
consultants in the solicitation of municipal securities business because a small minority
may be using “aggressive tactics” in the pursuit of such business is clearly “throwing out
the baby with the bathwater”.

Let me use the example of the advocacy firm of Schott & Lites, of Sacramento, that has
for several years represented Sutter Securities exclusively as consultants to the State
Treasurer’s Office. As registered Lobbyists with the State, this firm is already prohibited
from making any political contributions to candidates for State office. Thus for this firm
to make a political contribution for our benefit they. would first violate State Statute
regulating their own trade, not only placing our firm in jeopardy of violating Rule G-38.

We have furthermore been very careful to draft a contract whereby Schott & Lites only
represents our firm before the State Treasurer’s office. Under the terms of this agreement
they are not authorized to represent our firm before any other issuers. Thus they could
not receive compensation for business awarded by any other public agency. As a result it
could not benefit them to make contributions on our behalf to other potential issuers.

As you can appreciate, Sutter has been exceptionally careful in our selection of this .
consulting firm and have structured a contract whereby it would be nearly impossible for
them to violate Rule G-38 on our behalf. To be required to dismiss this firm because
there are unethical consulting firms is both illogical and unfair.

ONE SANsOME STREET » SUTiE 3950 « San Fraxncisco, CA 94104
415-288-2350 « 800-568-2372 « FAX 415-288-2355

WWw.suttersecurities.com
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Furthermore, the reason we have engaged Schott & Lites is not because of their political
influence with the Treasurer’s Office, but rather because we are a very small firm with a
limited public finance department staff that does not have the resources to cover this
office on a continual basis. This is a typical situation with a small public finance firm.
where the firm is limited in the area they can cover by the size of their staff. I noted in a
Bond Buyer article that this condition was admitted by JP Morgan Securities, who had
previously used consultants but now with the acquisition of the Banc One public finance
department staff noted they no longer needed that assistance.

Thus we not only object to the proposed amendment to Rule G-38 on general principals
but also consider it to be discriminatory towards smaller firms who already find it nearly
impossible to compete with our bigger rivals. I would even point out that in your Notice
2004-11 it is suggested that an “associated person” might logically be a branch manager.
This per se shows a strong favoritism for the large retail branch system firms that have
local managers who can pursue business on their behalf.

Finally, I would like to point out that we are already under contract to Schott & Lites in
an agreement that runs for another two years. Thus even if we were prohibited from
using them into the future we would be contractually obligated to pay them for those
assignments already received from the Treasurer’s Office prior to the effective date of the
proposed ameudinent. If the proposed amendment is to be adopted it must consider such
contractual obligations previously incurred.

We thank you in advance for your consideration of our objections to this amendment as
presently proposed.

Very %ly j((;ur@\
Dennis G. Ciocca
Senior Managing Director



UBS 265 of 289 UBS Financial Services Inc.
1285 Avenue of the Americas
New York, NY 10019-6028
Tel. 212-713-2814

Fax 212-713-2998

Terry L. Atkinson
Managing Director
Manager

Municipal Securities Group
terry.atkinson@ubs.com

www.ubs.com

June 4, 2004

VIA FACSIMILE 703-797-6700

And Airborne Express

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, Virginia 22314

Re: Response to Request for Comments under Rule G-38
Dear Mr. Lanza:

UBS Financial Services Inc. (the “Firm”) appreciates this opportunity to comment on Rule G-
38 (the "Rule") in response to the Request for Comments issued by the Municipal Securities
Rulemaking Board ("MSRB") on April 5, 2004 (" Notice 2004-11"). The Firm is one of the most
active participants in the municipal securities industry, last year capturing 12.5% of the lead-
managed negotiated new issue market and historically playing a significant role in the secondary
market as well. Throughout the years, the Firm has also utilized the services of consultants, whose
activities are now covered under the Rule, to assist it in obtaining or retaining municipal securities
business. As one of the original signatories in 1993 to the Statement of Initiative Regarding
Political Contributions to State and Local Officials/Candidates, the Firm has consistently supported
efforts to maintain the integrity of the municipal securities marketplace.

The Firm joins The Bond Market Association ("TBMA") in calling for the changes to the
draft amendments to the Rule detailed in TBMA's written response to the MSRB's request for
comments. Specifically under the TBMA's proposed alternative Rule amendment, Consultants
would be prohibited from making political contributions that are currently reportable under G-38.
In addition, broker-dealers would be required to inciude in their Consultant agreements provisions
prohibiting Consultants from making certain contributions to issuer officials during specified time
periods and to terminate those Consultants who violate such contractual provisions. Our Firm
believes that these changes are consistent with the MSRB’s opening comments in Notice 2004-11
regarding the purpose of the Rule:

UBS Financial Services Inc. is a subsidiary of UBS AG.
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Rule G-38, on consultants, was adopted . . . to address actual and perceived
abuses associated with the awarding of municipal securities business to
brokers, dealers and municipal securities dealers (" dealers”). The rule was
intended to deter and detect attempts by dealers to avoid the limitations
placed on certain dealer activities by Rule G-37, on political contributions
and prohibitions on municipal securities business . . . . The rule also sought
to provide information to issuers about the relationship between dealers and
persons they have engaged to seek municipal securities business on their
behalf. The MSRB felt that these disclosures would help to limit undisclosed
relationships that could pose potential conflicts-of-interest or result in
potentially improper conduct by consultants attempting to obtain business
for dealers. (footnotes deleted)

The Firm believes that the following matters addressed by TBMA are worth amplifying:

1. Maintain Transparency:

The Firm believes that disclosure is generally preferable to prohibition, in that it
throws light on activities and allows concerned parties to determine for themselves what is
appropriate conduct and what is not. Accordingly, we support the current Rule, which
mandates full disclosure regarding consultants’ compensation and role in the quarterly
Form G-37/G-38, as well as to issuers. This extensive disclosure, which we believes
minimizes if not eliminates the abusive practices with which the MSRB is concerned, wouid
be lost under the draft amendment.

2. No Outside Vendor/Consultant should be Made an Associated Person for Purposes
of this - or any other - Rule:

There are extensive supervisory, training, and possible registration obligations a
broker-dealer has with respect to individuals who may be classified as associated persons
under the Securities Exchange Act of 1934 ("Exchange Act”). These obligations may derive
from either the Exchange Act and the rules and regulations thereunder or from the rules
and regulations of the National Association of Securities Dealers, inc., the New York Stock
Exchange, or the MSRB which utilize these definitions. Independent contractors are
appropriately distinguished from employees under labor, tax and other law. The Firm
believes strongly that it is inappropriate to impose on firms that hire such independent
contractors the same obligations to supervise the activities of such persons as are imposed
on employees. Where, as here, alternatives are available to address the MSRB's stated
concerns, there is even less reason to go down this path.

3. No Two-Year Ban for Consultant Contributions:

The Firm believes it is inappropriate to impose Rule G-37’s two-year prohibition on
engaging in municipal securities business with an issuer for contributions made by
consultants, unless the consultant has made the contribution at the behest of the firm
he/she represents which, if made by that firm, would subject it to the two-year ban. Such
intentional indirect contributions are, of course, already prohibited by Rule G-37. As stated

UBS Financial Services Inc. is a subsidiary of UBS AG.
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above with regard to the issue of "associated person,” firms should not be under the same
obligations of oversight and responsibility for the actions of independent contractors as the
law imposes on them with regard to the actions of their employees. This is because such
independent contractors are not - and practically cannot be - under the constant day-to-
day supervision of the dealer. Moreover, the municipal securities solicitation activities of the
consultant may be a small part of their other business activities, which may include a
government affairs practice. Such contributions should not be automatically imputed to the
dealer's municipal securities activities as if the contribution was made by the dealer unless
of course there is clear and convincing evidence that the dealer is using the consultant to
indirectly make prohibited contributions.

4. Current Consultants’ Reportable Contributions Should Not Require Termination:

If TBMA's alternative restrictions for consultants are adopted, a specific grandfather
provision should be incorporated that would permit firms to continue relationships with
consultants who have made political contributions that are permitted and reportable under
the current Rule. Alternatively, any Rule change should be prospective only or have an
effective date no less than six months from its adoption.

Thank you for soliciting comments of the MSRB's proposed draft amendments of the Rule.
Please do not hesitate to call me with any questions, or if | can be of any further assistance.

Respectfully submitted,
‘%,l ﬁb

Terry L. Atkinson

Managing Director
Director, Municipal Securities Group

UBS Financial Services Inc. is a subsidiary of UBS AG.
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VIA FACSIMILE 703-797-6700
And Federal Express Mail

Ernesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, Virginia 22314

Re: Response to Request for Comments under Rule G-38

Dear Mr. Lanza:

UBS Financial Services Inc. (the “Firm" or “UBS”) appreciates this opportunity to comment on Rule

G-38 (the "Rule") in response to the Request for Comments issued by the Municipal Securities
Rulemaking Board ("MSRB") on September 29, 2004.

We note at the outset that, in preparing this comment letter, the Firm reviewed carefully the
Board's revised proposal and compared the Board's revisions and its commentary to the issues we
raised in our initial comment letter. The comments that follow are largely the same as those
submitted by the Firm in response to the MSRB's initial draft proposal because we do not believe
they were addressed adequately or, in some cases, at all, by the Board.

UBS is one of the most active participants in the municipal securities industry. This year the Firm
expects to capture 14.6% of the lead-managed negotiated new issue market and plays a
significant role in the secondary market as well. Throughout the years, the Firm also has utilized
the services of consultants, whose activities are now covered under the Rule, to assist it in obtaining
or retaining municipal securities business. As one of the original signatories in 1993 to the
Statement of Initiative Regarding Political Contributions to State and Local Officials/Candidates, the
Firm has consistently supported efforts to maintain the integrity of the municipal securities
marketplace.

The Firm joins The Bond Market Association ("TBMA") in calling for the changes to the draft
amendments to the Rule detailed in TBMA's written response to the MSRB’s request for comments.
Specifically under the TBMA’s proposed alternatives Consultants would be prohibited from making
political contributions that are currently reportable under G-38. In addition, broker-dealers would
be required to include in their Consultant agreements provisions prohibiting Consultants from
making certain contributions to issuer officials during specified time periods and to terminate those
Consultants who violate such contractual provisions. Additionally, Consultant agreements would
be required to include provisions requiring Consultants to adhere to standards of fair play and
professionalism, the standard embodied in the MSRB rules, when representing the dealer. Our Firm
believes that these changes are consistent with the MSRB's opening comments in Notice 2004-11

regarding the purpose of the Rule:

UBS Financial Services Inc. is a subsidiary of UBS AG.
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Rule G-38, on consultants, was adopted . . . to address actual and perceived
abuses associated with the awarding of municipal securities business to
brokers, dealers and municipal securities dealers (“dealers”). The rule was
intended to deter and detect attempts by dealers to avoid the limitations
placed on certain dealer activities by Rule G-37, on political contributions
and prohibitions on municipal securities business . . . . The rule also sought
to provide information to issuers about the relationship between dealers and
persons they have engaged to seek municipal securities business on their
behalf. The MSRB felt that these disclosures would help to limit undisclosed
relationships that could pose potential conflicts-of-interest or result in
potentially improper conduct by consultants attempting to obtain business
for dealers. (footnotes deleted)

As noted above, the Firm's position on these matters has not changed substantially since
submitting its initial comment letter in June 2004. Accordingly, the Firm believes that the following
matters addressed by TBMA are worth amplifying and reiterating:

1.

No Outside Vendor/Consultant should be Made an Associated Person for Purposes
of this - or any other - Rule:

There are extensive supervisory, training, and possible registration obligations a broker-
dealer has with respect to individuals who may be classified as associated persons under the
Securities Exchange Act of 1934 (“Exchange Act”). These obligations may derive from
either the Exchange Act and the rules and regulations thereunder or from the rules and
regulations of the National Association of Securities Dealers, Inc, the New York Stock
Exchange, or the MSRB which utilize these definitions. Independent contractors are
appropriately distinguished from employees under labor, tax and other law. The Firm
believes strongly that it is inappropriate to impose on firms that hire such independent
contractors the same obligations to supervise the activities of such persons as are imposed
on employees. Where, as here, alternatives are available to address the MSRB’s stated
concerns, there is even less reason to go down this path.

No Two-Year Ban for Consultant Contributions:

The Firm believes it is inappropriate to impose Rule G-37's two-year prohibition on
engaging in municipal securities business with an issuer for contributions made by
consultants, unless the consultant has made the contribution at the behest of the firm
he/she represents which, if made by that firm, would subject it to the two-year ban. Such
intentional indirect contributions are, of course, already prohibited by Rule G-37. As stated
above with regard to the issue of "associated person,” firms should not be under the same
obligations of oversight and responsibility for the actions of independent contractors as the
law imposes on them with regard to the actions of their employees. This is because such
independent contractors are not - and practically cannot be - under the constant day-to-day
supervision of the dealer. Moreover, the municipal securities solicitation activities of the
consultant may be a small part of their other business activities, which may include a

UBS Financial Services Inc. is a subsidiary of UBS AG.
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government affairs practice. Such contributions should not be automatically imputed to the
dealer's municipal securities activities as if the contribution was made by the dealer unless
of course there is clear and convincing evidence that the dealer is using the consultant to

indirectly make prohibited contributions.
3. Current Consultants’ Reportable Contributions Should Not Require Termination:

If TBMA's alternative restrictions for consultants are adopted, a specific grandfather
provision should be incorporated that would permit firms to continue relationships with
consultants who have made political contributions that are permitted and reportable under
the current Rule. Alternatively, any Rule change should be prospective only or have an
effective date no less than six months from its adoption.

4. Transparency

The Firm believes that disclosure is generally preferable to prohibition, in that it throws light
on activities and allows concerned parties to determine for themselves what is appropriate
conduct and what is not. Accordingly, we support the current Rule, which mandates full
disclosure regarding consultants’ compensation and role in the quarterly Form G-37/G-38,
as well as to issuers. However, if the MSRB adopts the proposed amendment to make
Consultants associated persons and MFPs, it should at the very least not impose the
requirements that a broker-dealer have an agreement with a Consultant and make
disclosures to the issuer and the MSRB, similar to current Rule G-38. As described above,
treating a Consultant as an associated person carries with it numerous supervisory,
procedural and strict liability requirements under MSRB rules, which will be difficult enough
to apply, if possible at all. It is unnecessarily burdensome to also require agreements and

disclosures.

Thank you for soliciting comments of the MSRB's proposed draft amendments of the Rule. Please
do not hesitate to call me with any questions, or if | can be of any further assistance.

Respectfully submitted,
Terry L. Atkinson

Managing Director
Director, Municipal Securities Group

UBS Financial Services Inc. is a subsidiary of UBS AG.
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Municipal Compliance Division
190 River Road, 1st Floor
Summit, NJ 07901

WACHOVIA

December 15, 2004

Mr. Emesto A. Lanza, Esq.

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re: Comments to Draft Amendments to Rule G-38

Dear Mr. Lanza:

Wachovia Capital Markets, LLC (WCM) and the Municipal Securities Division of Wachovia Bank,
National Association (“Wachovia Municipal Finance”) are taking this opportunity to respond to the notice
issued by the Municipal Securities Rulemaking Board (MSRB) on September 29, 2004, pertaining to the
MSRB draft amendments to Rule G-38.

WCM and Wachovia Municipal Finance have a program in place with their affiliated bank (Wachovia
Bank, National Association) that permits bank employees who are not municipal finance professionals to
refer, from time to time, potential municipal securities business to WCM and/or Wachovia Municipal
Finance (collectively, Public Finance”). Today, employees who refer potential municipal securities
business to Public Finance are held to Rule G-37. The municipal finance professionals within Public
Finance are registered representatives and perform all the workings of the financing with an issuer. The
referring employee has limited, if any, involvement in a financing. Under the draft amendments to Rule G-
38, these referring employees will become “independent solicitors” and be subject to various MSRB Rules
such as Rule G-17 (fair dealings), Rule G-20 (gifts and gratuities), Rule G-27 (supervision) and Rule G-37

(political contributions).

While we understand that such bank employees are prohibited from making political contributions
inconsistent with Rule G-37, we believe it is critical that the MSRB make clear that Rule G-37 restrictions
do not apply to Wachovia Bank, and more importantly, any affiliated PAC’s of Wachovia Bank. Bank
affiliated PAC’s have many very important reasons to make contributions to political candidates and
causes, none of which have to do with soliciting municipal finance business. All municipal finance
professionals and independent solicitors (internal and external) are prohibited from making contributions to
the Bank-affiliated PAC. Accordingly, there is no reason to restrict such PAC’s political contributions.

We urge the MSRB to make this clear in the next draft amendment to Rule G-38.

Please consider the above comments when reviewing draft amendments to Rule G-38.
Very truly yours,

Glenn Green
Vice President - Municipal Compliance
Wachovia Securities
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Bruce Moland

Vice President and

Assistant General Counsel

(612) 667-9410

(612) 667-6082 (Fax)
Bruce.U.Moland@WellsFargo.com

June 2, 2004

Mr. Ernesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re: Draft Amendment to MSRB Rule G-38

Dear Mr. Lanza:

Wells Fargo & Company (“Wells Fargo”) is a financial services company that
owns commercial banks in 23 Western and Midwestern states and is the parent company
of two municipal securities broker/dealer firms. Wells Fargo’s municipal securities
business is fairly limited in scope. In addition to bidding on competitive bid
underwritings, Wells Fargo does a very limited amount of negotiated governmental
general obligation or revenue bond underwriting business. The majority of its business is
the leasing of equipment and other items such as fire trucks and computers to government
units. These leases are sold in one or more pieces to institutional and high net worth
accredited individual investors. Wells Fargo also engages in the municipal finance
business through various conduit programs and industrial development bond programs.

We generally support the proposed ban on Rule G-38 Consultants. The proposed
ban on the use of consultants has the benefit of removing the ability of a dealer to
indirectly evade the “pay to play” prohibitions applicable to the firm itself and its
municipal securities professionals through the use of consultants. However, we are
concerned about the proposed definition of solicitation in the draft amendment to Rule G-
38 as it relates to conduit borrowers.

We agree with and appreciate the examples contained in the MSRB’s release that
merely informing an issuer that an affiliated company is a municipal securities dealer or
that a conduit borrower should consider an industrial development bond or other conduit
financing through a municipal issuer is not solicitation. However, we are concerned that
communication with a conduit borrower could be or would be considered indirect
communication with an issuer for purposes of Rules G-37 and G-38. In our experience,
bank relationship officers will have discussions with a corporate or nonprofit borrower
regarding financing alternatives. In that process, the banker may contact a municipal
finance professional at the affiliated broker/dealer to discuss the eligibility of the project
for tax exempt financing. After a financing plan is discussed and if the project qualifies,
the municipal finance professional will then present the project to an issuer that is
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qualified to issue bonds for the project. The conduit borrower would not have any
influence over the issuer or the even selection of the issuer. In almost all cases, that
selection is dictated by applicable state and local laws. In many of these cases, the bank
would also be directly providing a credit enhancement for the underwriting, such as a
letter of credit. ,

As noted in the commentary accompanying the proposal, the proposed draft
amendment to Rule G-38 implies that any conduit borrower could be deemed to be an
agent of the issuer for purposes of Rule G-37 and Rule G-38. This implies that the full
panoply of G-37 reporting requirements and prohibitions could be applicable to a banker
who is not a municipal finance professional and who merely communicates with a
conduit borrower and has no contact or communication with the issuer or an official of
the issuer. We urge the MSRB to make clear that conduit borrowers would not be
considered agents of the issuer. Rules G-37 and G-38 are designed to prevent “pay to
play” in the selection of municipal securities underwriters. We see no reason or
justification to expand the definition of solicitation by implication or otherwise to treat
conduit borrowers as agents of an issuer for purposes of these rules.

Wells Fargo serves many of the least populated states and we have a limited
number of municipal finance offices and personnel. In order to serve smaller
communities and address their needs for financing especially equipment financing, our
bankers need to be able to communicate and meet with officials of issuers and refer
municipal security matters to municipal finance professionals in our municipal securities
broker dealer firms. However, we don’t want to have them become qualified as
municipal securities representatives. We recognize that such contact and communication
makes them subject to solicitor municipal securities professional reporting and other
requirements under Rule G-37 if business is referred to the municipal securities dealer.
These bankers provide a great service to their local communities by making officials of

issuers aware of tax exempt equipment leasing and other financing opportunities
available through the broker dealer. The commentary to the proposed draft amendment

to Rule G-38 recognizes that the designation of a banker as a solicitor municipal
securities professional does not require that the person qualify as a municipal securities
representative unless the person’s activities “rise to the level” of those listed in Rule G-
3(a)(i). This distinction is very important to us and we heartily support it.

We appreciate the opportunity to comment on this draft amendment to MSRB
Rule G-38.

Sincerely,

Bruce Moland
Vice President and
Assistant General Counsel

BM:llk

Corresp/2004/amendG-38
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December 15, 2004

Via E-mail elanza@msrb.org
and DHL Express Mail

Mr. Emesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re: Revised Draft Amendments to MSRB Rule G-38

Dear Mr. Lanza:

This responds to the request of the Municipal Securities Rulemaking Board
(“MSRB”) for comments on its revised draft amendments to Rule G-38 issued on
September 29, 2004.

Wells Fargo & Company (Wells Fargo) is a financial services company that owns
commercial banks in 23 Western and Midwestern states and is the parent company of two
municipal security dealer firms. Wells Fargo’s municipal securities business is limited in
scope. In addition to bidding on competitive bid underwritings, Wells Fargo does a very
limited amount of negotiated general obligation underwriting business. The majority of
its business is the leasing of equipment and other items such as fire trucks and computers
to government units. These leases are sold in one or more pieces to institutional and high
net worth accredited individual investors. Wells Fargo also engages in the municipal
finance business through various conduit programs and industrial development bond

programs.

The original draft amendments issued in April, 2004 would have had minimal
impact on the way that Wells Fargo operates its referral program with employees of
Wells Fargo banks. Employees of affiliated banks and companies have been considered
associated persons of our municipal securities dealer firms as a result of the Fifth Third
Securities enforcement action. This revised proposal, however, raises a number of
questions and concerns regarding our programs.

First and foremost, we are concerned that a bank affiliated with our municipal
securities dealers could become an entity “independent solicitor” under this proposal if
employees of the bank make referrals to an affiliated municipal securities dealer and
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receive any compensation for such referral. We have been advised by the staff of the
American Bankers Association that based upon discussions with MSRB staff this is not
the intent. It is important to Wells Fargo that this be made very clear in the final rule.

We do not object to having our municipal securities dealers enter into
“independent solicitor” contracts with individual bankers who have contact or
communicate with municipal security issuers on behalf of an affiliated municipal
securities dealer and pursuant to which they agree to provide information regarding
political contributions. This is our current practice. The number of commercial bankers
involved, however, is small, less than 300, out of over 150,000 employees of the various
Wells Fargo companies and banks.

We would not want any of the political action committees (“PACs”) sponsored or
organized by Wells Fargo to become subject to Rules G-37 and G-38. Currently
municipal finance professionals, including bankers who are solicitor municipal finance
professionals, do not contribute to the PACs; and the municipal security dealer firms and
municipal finance professionals have no control over the PACs or any influence over
their political contributions. These PACs are not used to obtain or retain municipal
securities business.

Under proposed Rule G-38, it would appear that the mere receipt of compensation
from an affiliate dealer in connection with the referral of municipal securities business
could make the bank an independent solicitor. In such circumstances, if the bank is
merely acting as a conduit for payments from an affiliate dealer to bank employees, we
do not believe the bank should be deemed an independent solicitor with all the
ramifications that such status entails. We urge the MSRB to make clear in the final rules
that referral or finder’s fees to a bank employee who is an “independent solicitor” for
purposes of Rules G-38 may be made through the bank without the bank itself becoming
an “independent solicitor”. The bank as the employer of the banker would merely pass
the payment through to the banker for inclusion in the person’s income. This would
avoid separate tax and other reporting that would be required if payment could not be
made through the bank.

Wells Fargo serves many of the least populated states and has only a limited
number of municipal finance offices and personnel. In order to serve smaller
communities and address their needs for financial services including a broad array of
banking services, as well as financing especially equipment financing, our local
commercial bankers communicate and meet with officials of issuers. When appropriate
these bankers refer municipal security matters to municipal finance professionals in our
municipal securities broker dealer firms. We do not object to subjecting these bankers to
the contribution reporting requirements or other limitations of solicitor municipal finance
professionals under Rule G-37. As we understand this proposal, bankers would not be
subject to qualification or licensing as municipal or general securities representatives
merely because they have contact and communication with officials of issuers on behalf
of an affiliated dealer. Imposing licensing requirements on bankers engaged in these very
limited activities, would have a chilling effect and reduce the number of bankers able to
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assist local communities in exploring the benefits of municipal securities financing.
Likewise, we are concerned that the imposition of the supervisory requirements of Rule
G-27, as proposed, for bankers that become independent solicitors may have a chilling
effect. Imposing supervision requirements on these bankers will be very burdensome.
These bankers provide a great service to their local communities by making officials of
issuers aware of tax exempt equipment leasing and other financing opportunities
available through an affiliated broker dealer. It would be unfortunate if communities had
less access to the benefits of municipal securities financing because of the imposition of
additional licensing and/or supervisory requirements on local bankers.

In addition, we appreciate the discussion in the commentary accompanying the
proposal regarding the definition of “solicitation” including the examples of certain
limited communications with official of issuers that would not be deemed to be
solicitation but rather acceptable inform and refer activity. However, in our view, these
examples are more limiting than necessary. For the most part, the examples limit the
associated person to reacting to requests from officials of issuers. We also believe that a
bank employee who does not have contact or communicate with an official of an issuer
but rather informs the municipal securities dealer of an underwriting opportunity and gets
paid a referral fee should not be treated as a solicitor or deemed to have engaged in a
solicitation. Moreover, we do not believe that persons making such passive referrals
should be subject to supervision by the municipal securities dealer under Rule G-27.

Finally, we are very concerned about the proposed inclusion of conduit borrowers
under the proposal. While we understand that conduit borrowers should not be used to
circumvent the prohibitions and limitations of Rules G- 37 and G-38, we are concerned
that the proposal is too broad and is unworkable in practice. We urge the MSRB to
eliminate the conduit borrower communications from the final rule.

We appreciate the opportunity to comment on the revised draft amendments to

MSRB Rule G-38.

erely

ruce Moland
Vice President and
Assistant General Counsel

BM:lik
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Re: Comments in Response to MSRB Notice 2004-11 (April 5, 2004)
Draft Amendment to Rule G-38

Dear Mr. Lanza:

This is written to provide comments with respect to the draft Amendment to
Rule G-38 proposed by the Municipal Services Rulemaking Board (the “MSRB”) on
April 5, 2004 pursuant to MSRB Notice 2004-11 (the “Notice”). We appreciate very
much the opportunity to submit our comments concerning the proposed Amendment. For
the reasons discussed below, we are opposed to the draft Amendment in its current form
and believe that the concerns expressed by the MSRB can be addressed without
prohibiting the use of consultants.

William Blair & Company

Founded in 1935, William Blair & Company is a Chicago-based investment firm
offering investment banking, asset management, equity research, institutional and private
brokerage, and private capital to individual, institutional, and issuing clients. As an
independent, employee-owned firm, we place a high value on the enduring nature of our
client relationships, the quality of our products and services, and the continuity and
integrity of our people. While we maintain offices in New England, London,
San Francisco, Tokyo, Vaduz and Zurich, the bulk of our approximately 800 employees
are located in our Chicago headquarters.

We maintain an active and growing municipal securities business, centered
primarily in the Midwest and New England. As indicated by our filings with the MSRB,
we utilize consultants, including individuals, small firms and a regional commercial bank.
All of our consultants are organizations or persons of professional accomplishment that

WILLIAM BLAIR & COMPANY, L.L.C.
222 WEST ADAMS STREET  CHICAGO, ILLINOIS 60606 312.236.1600 www.williamblair.com
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have substantial backgrounds in municipal finance and general government. Because of
their standing, they are a valuable and cost-effective resource for the purpose of
identifying and introducing us to potential underwriting and financial advisory clients.
However, no actual client solicitation activity occurs without the presence of one or more
of our registered public finance professionals.

Comments on the Draft Amendment

The primary benefit that we derive from the use of consultants is to leverage our
limited marketing resources more effectively in a highly competitive marketplace. Using
consultants provides us with the ability to efficiently market our services to more
potential clients. Consultants help us level the playing field by providing incremental
market intelligence and access. Adoption of the draft Amendment would put regional
firms like ours at a competitive disadvantage with respect to larger national firms, and
result in a less competitive and vibrant marketplace for public finance services. As a
regional, primarily institutional firm, we do not have a large network of branch offices or
affiliated banks to serve as a marketing or referral network. As you know, in addition to
business generated by regional public finance offices, many large firms utilize retail
branch offices and affiliated commercial banking offices to generate public finance
business, whether or not a specific payment is made to the source of the referral. The
senior management of a commercial bank or retail branch office often plays an influential
role in community affairs, particularly relating to the issuance of municipal bonds. The
extent and nature of this activity is often overlooked, particularly under Rule G-37.

Adoption of the draft Amendment would create a strong bias in favor of large
national firms, which in addition to their extensive network of branch offices and
affiliates, have the financial resources to replace existing consultants with employees.
Telling was a recent published account of comments already submitted by one large firm,
which historically has been one of the biggest users of consultants. According to the
published report, this firm stated in its comment letter that it now finds consultants
unnecessary because its pending merger with a large bank holding company will increase
its number of regional public finance offices and make it more of a national player with
locations all across the country. This statement is a telling admission and underscores the
competitive advantage for large firms that would result from adoption of the draft

Amendment.

We join with the other regional firms that have expressed the concern that
banning the use of consultants would put them at a significant competitive disadvantage
with respect to national firms. Moreover, we believe that the proper use of consultants
promotes competition and choice and ultimately benefits issuing and investing clients.
With more choices and competition, issuers will get better service and performance and
investors will have a wider range of sources for buying and trading municipal bonds.
With sufficient disclosure and transparency of consulting arrangements, why should
capable regional firms be prohibited from introducing their services to potential clients
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through consultants? Transparency and competition should go a long way towards
addressing the MSRB’s concemns. As discussed below, we are suggesting that the MSRB
consider some alternatives to the draft Amendment.

Possible Alternatives

As an alternative to an absolute ban, the MSRB might consider one or more of the
following alternatives:

 Apply the contribution limitation contained in Rule G-37 to municipal
consultants.

« Require official statement disclosure of the use of municipal consultants,
including a description of compensation arrangements.

e Establish limits on the amount or type of compensation, such as
prohibiting contingent fee arrangements.

o Impose additional limitations on the nature of solicitation activities that
consultants are permitted to undertake, such as requiring that no meetings
take place without the presence of a registered representative.

o More aggressively enforce Rule G-37(d) which prohibits indirect
violations of Rule G-37(b) and (c).

o Clarify what the MSRB considers abusive practices. Provide hypothetical
examples of potential indirect rule violations. Provide “best practices”
guidelines for use of consultants.

We believe that some or all the measures described above would more than
adequately address the concemns expressed by the MSRB in the Notice. Consistent with
the history of the securities laws, we believe that disclosure is a powerful deterrent to
potential misconduct. '

Observations

Set forth below are some general observations:

« It will never be possible to eliminate politics from public sector decision
making. Moreover, it will never be possible to regulate away the
influence of relationships, whether personal, professional or political.
These are a fact of life that the draft Amendment will not change.

« Just as the adoption of Rule G-37 probably led to the increased use of
consultants, an outright ban on consultants will drive these arrangements
and relationships further underground and lead to avoidance techniques
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such as professional retainers and other kinds of subterfuge. Questions
will arise as to whether these arrangements constitute indirect violations,
and many difficult interpretive and perception issues will arise. The
application and enforcement of the proposed Amendment might well
create more ambiguities and problems than it solves.

We are not aware of any investor or issuer harm resulting from municipal
consulting arrangements. Any harm that has occurred has not been
widespread.

The licensing and registration process has not prevented misconduct in the
securities industry generally, or the public finance business in particular.
Most of the noteworthy scandals in public finance have arisen from the
conduct of licensed, regulated and supervised professionals.

Many prominent and well-established firms use consultants. This is not a
trend limited to inexperienced or start-up firms.

Conclusion

For the reasons discussed above, we believe that the MSRB’s concerns about the
use of municipal consultants should be addressed without banning their use. Eliminating
the use of consultants would limit the choices available to issuers and investors and put
firms like ours at a serious competitive disadvantage.
continue to result in better pricing and performance for issuers and investors. Disclosure
and transparency are the touchstones of securities regulation, and should be effective in
regulating the proper use of consultants. We appreciate the opportunity to submit this

letter and your consideration of our comments and suggestions.

Very truly yours

Tl Lnd

Thomas E. Lanctot
Principal and Head of the
Public and Non-Profit Finance Group

TEL:jts

Choice and competition will
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December 15, 2004

Mr. Emesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, Virginia 22314

Re:  Comments in Response to MSRB Notice 2004-32 (September 29, 2004)
Revised Draft Amendments to Rule G-38

Dear Mr. Lanza:

This is written to provide comments with respect to the revised draft amendments
(the “Amendments”) to Rule G-38 proposed by the Municipal Services Rulemaking
Board (the “MSRB”) on September 29, 2004 pursuant to MSRB Notice 2004-32 (the
“Notice”). We appreciate very much the opportunity to submit our comments concerning
the proposed Amendments. We also appreciate the MSRB’s consideration of our
comments, and the views of other market participants, concerning the original version of
the Amendments.

Comments on the Revised Draft Amendments

o The Associated Person Concept Generally. While we believe that we will be able
to apply the associated person concept to our independent solicitors who are
individuals, this concept will be more difficult to apply in other situations. One of
our current consultants is a large, unaffiliated regional bank, and it will be
difficult for us to exercise the same level of control and supervision over the
employees of an unaffiliated corporate organization with multiple locations.
Similar difficulties would be encountered with law firms and other professional
organizations that are not affiliated with a dealer. As a result, the Amendments
may result in dealers entering into fewer arrangements with unaffiliated
organizations of significant size to provide introductions and referrals. This may
result in an unintended bias in favor of dealers that are affiliated with commercial
banks, where the supervisory issues may be easier to manage due to the
affiliation. We appreciate the view expressed by the MSRB in the Notice that an
independent solicitor that limits its activities on behalf of a dealer to the

WILLIAM BLAIR & COMPANY, L.L.C.
222 WEST ADAMS STREET  CHICAGO, ILLINOIS 60606 312.236.1600 www.williamblair.com
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solicitation of municipal securities business would not be required to qualify as a
municipal securities representative, and presumably not required to be licensed or
to pass any examinations.

General Application of Rule G-37. The MSRB should consider narrowing the
proposed application of Rule G-37 to independent solicitors so that it applies only
with respect to issuers for which the solicitor has responsibility. If an independent
solicitor’s activities are limited to specific issuers, rather than geographic areas or
categories of issuers, we believe that the limitations of Rule G-37 should not
apply to political contributions made by the independent solicitor to issuer
officials who not being solicited by the contributor. We believe that there is a
valid distinction between municipal finance professionals who are full-time
employees and independent solicitors, particularly those individuals who are truly
independent of the dealer and not employed by a corporate affiliate, and that the
Amendments should not penalize the dealer for political contributions made by a
solicitor that are unrelated to the solicitor’s activities on behalf of the dealer. All
political contributions made by independent solicitors should be reported and
disclosed on Form G-37/38.

Retroactive Application of Rule G-37. We suggest that the Amendments be
revised so that any political contributions made by an independent solicitor prior
to the effective date of the Amendments are ignored for purposes of compliance
with the requirements of Rule G-37, just as was the case when Rule G-37 was
originally adopted. Dealers and their consultants have been complying with the
existing regulatory and disclosure scheme under Rule G-38, and we believe that it
would be unfair to retroactively apply Rule G-37 to what were previously
permissible activities. In other words, no dealer should be barred from doing
business with an issuer because of political contributions made by an independent
solicitor prior to the effective date of the Amendments. ‘

Transition Period. In order to provide dealers with adequate time to comprehend
and implement the requirements of the Amendments and develop the contractual,
supervisory and training arrangements needed to properly comply with the
Amendments, a transition period of at least six to nine months from enactment of
the Amendments by the Securities and Exchange Commission should be provided
before the Amendments take effect.

Remaining Loophole. Dealers that are affiliated with commercial banks and asset
managers are frequently able to benefit from political contributions made by such
affiliates and their employees, particularly senior executives. While these
contributions may technically satisfy the requirements of Rule G-37, issuer
officials often view such contributions as coming from a single corporate
organization, rather than a particular subsidiary. This activity flaunts the purposes
of Rule G-37, and provides an advantage for dealers that are able to benefit from
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these kinds of political contributions. In adopting the Amendments, the MSRB
should eliminate this bias against independent dealers.

We appreciate the opportunity to submit this letter and your consideration of our
comments and suggestions. We also appreciate the diligent and thoughtful way in which
the MSRB has approached this challenging issue.

Very truly yours,

i SLinct,

Thomas E. Lanctot
Principal and Head of the
Public and Non-Profit
Investment Banking Group

TEL:jts
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December 16, 2004

Mr. Emesto A. Lanza

Senior Associate General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, Virginia 22314

Re:  Additional Comments in Response to MSRB Notice 2004-32
(September 29, 2004)
Revised Draft Amendments to Rule G-38

Dear Mr. Lanza:

This is written to provide additional comments with respect to the revised draft
amendments (the “Amendments”) to Rule G-38 proposed by the Municipal Securities
Rulemaking Board (the “MSRB”) on September 29, 2004 pursuant to MSRB Notice
2004-32 (the “Notice”). This letter supplements our letter dated December 15, 2004. We
appreciate very much the opportunity to submit additional comments concerning the
proposed Amendments.

We have reviewed the comment letter dated December 15, 2004 submitted by The
Bond Market Association (the “Association”). While we are not a member of the
Association, we fully support the comments that the Association submitted concerning
the Amendments, and support the Association’s proposed alternative to the Amendments.

We appreciate the opportunity to submit this letter and your consideration of our

comments and suggestions.
Very truly Y%W

Thomas E. Lanctot
Principal and Head of the Public and
Non-Profit Investment Banking Group

TEL:jts

cc: Ms. Lynnette Kelly Hotchkiss

WILLIAM BLAIR & COMPANY, L.L.C.
222 WEST ADAMS STREET  CHICAGO, ILLINOIS 60606 312.236.1600 www.williamblair.com
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EXHIBIT 3

Form G-38t M SRB

Name of dealer:

Report period:

CONSULTANTSFOR WHICH PAYMENTS ARE MADE OR REMAIN PENDING DURING
REPORTING PERIOD
(specificinformation for each consultant must be attached)

NAME OF CONSULTANT (PURSUANT TO CONSULTANT AGREEMENT):

Signature: Date:

(must be officer of dealer)

Name:

Address:

Phone:

Submit two completed formsfor any quarter in
which payments have been made or remain pending
by due date (specified by the MSRB) to:

Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, VA 22324
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ATTACHMENT TO FORM G-38t

(submit a separ ate attachment sheet for each consultant listed during reporting period)

Name of Consultant (pursuant to Consultant Agreement):

Consultant’ s Business Address:

Role Performed by Consultant (including the state or geographic areain which the consultant worked on behalf of
the broker, dealer or municipal securities dealer):

Compensation Arrangement:

Municipal Securities Business Obtained or Retained by Consultant for Which Payment is Made or is Pending (list
each such business separately and, if paid during such reporting period, indicate dollar amounts paid to consultant
connected with particular municipal securities business):

Total Dollar Amount Paid to Consultant during Reporting Period:

Contributions Made to Issuer Officials by Consultant and Any Partner, Director, Officer or Employee of the
Consultant Who Communicates with An Issuer Official to Obtain Municipal Securities Business for the Broker,
Dealer or Municipal Securities Dealer or Any PAC Controlled by Any of These Entities or Persons:

State  Complete name and title (including any For each contribution, list contribution amount and
city/county/state or other political contributor category (i.e., company, individual, company
subdivision) of issuer official controlled PAC or individual controlled PAC)

Payments Made to Political Parties of States and Political Subdivisions by Consultant and Any Partner, Director,
Officer or Employee of the Consultant Who Communicates with An Issuer Official to Obtain Municipal Securities
Business for the Broker, Dealer or Municipal Securities Dealer or Any PAC Controlled by Any of These Entities or
Persons:

State  Complete name (including any For each payment, list payment amount and contributor
city/county/state or other political category (i.e., company, individual, company controlled
subdivision) of political party PAC or individual controlled PAC)
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FORM G-37 MSRB

Name of dealer:

Report period:

I. CONTRIBUTIONS madetoissuer officials (list by state)

State Complete name, title (including Contributions by each contributor category
any city/county/state or other (i.e., dealer, dealer controlled PAC, municipal
political subdivision) of issuer finance professional controlled PAC,
official municipal finance professionals

and non-MFP executive officers). For each
contribution, list contribution amount

and contributor category (For example,

$500 contribution by non-MFP executive officer)

If any contribution is the subject of an automatic
exemption pursuant to Rule G-37(j), list amount
of contribution and date of such automatic
exemption.

I1. PAYMENTS madeto political parties of statesor political subdivisions (list by state)

State Complete name (including any Payments by each contributor category
city/county/state or other (i.e., dedler, dealer controlled PAC, municipal
political subdivision) of finance professional controlled PAC,
political party municipal finance professionals and non-MFP

executive officers). For each payment, list payment
amount and contributor category (For example, $500
payment by non-M FP executive officer)
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I11. 1SSUERS with which dealer has engaged in municipal securities business (list by state)

State Complete name of issuer Type of municipal securities
and city/county business (negotiated underwriting,
agency offering, financial advisor, or
remarketing agent)

Signature: Date:

(must be officer of dealer)

Name:

Address:

Phone:

Submit two completed forms quarterly by
due date (specified by the M SRB) to:

Municipal Securities Rulemaking Board
1900 Duke Street

Suite 600

Alexandria, VA 22324
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FORM G-37X MSRB

Name of dealer:

The undersigned, on behalf of the dealer identified above, does hereby certify that such dealer did not engagein
“municipal securities business’ (as defined in Rule G-37) during the eight full consecutive calendar quarters ending
immediately on or prior to the date of this Form G-37x.

The undersigned, on behalf of such dealer, does hereby acknowledge that, notwithstanding the submission of this
Form G-37x to the MSRB, such dealer will be required to:

(D submit Form G-37 for each calendar quarter unlessit hasmet all of the requirements for an
exemption set forth in Rule G-37(e)(ii) for such calendar quarter;
2 undertake the recordkeeping obligations set forth in Rule G-8(a)(xvi) at such time asit no longer

qualifies for the exemption set forth in Rule G-8(a)(xvi)(K);

(©)) undertake the disclosure obligations set forth in Rule G-37(e), including in particular the
disclosure obligations under paragraph (e)(iii) thereof, at such time asit no longer qualifiesfor the
exemption set forth in Rule G-37(e)(ii)(B); and

(4 submit a new Form G-37x in order to again meet the requirements for the exemption set forth in
Rule G-37(e)(ii)(B) in the event that the dealer has engaged in municipal securities business
subsequent to the date of this Form G-37x and thereafter wishes to qualify for said exemption.

Signature: Date:
(must be officer of dealer)

Name: Phone:

Address:

Submit to: Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia22314





