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1. Text of Proposed Rule Change 
 

(a) The Municipal Securities Rulemaking Board (the “MSRB”) is hereby filing with the 
Securities and Exchange Commission (the “Commission”) a proposed rule change (the 
“proposed rule change”) consisting of an interpretive notice relating to the definition of 
solicitation for purposes of Rules G-37 and G-38.  The MSRB proposes that the proposed rule 
change be made effective on the same date as the effective date of File No. SR-MSRB-2005-04 
(“revised Rule G-38”).  The proposed rule change is as follows: 

 
INTERPRETIVE NOTICE ON THE DEFINITION OF SOLICITATION UNDER RULES 
G-37 AND G-38 

 
Revised Rule G-38, on solicitation of municipal securities business, recently adopted by 

the Municipal Securities Rulemaking Board (“MSRB”) defines “solicitation” as any direct or 
indirect communication with an issuer for the purpose of obtaining or retaining municipal 
securities business.  This definition is important for purposes of determining whether payments 
made by a broker, dealer or municipal securities dealer (“dealer”) to persons who are not 
affiliated persons of the dealer would be prohibited under revised Rule G-38.1  In addition, the 
definition is central to determining whether communications by dealer personnel would result in 
such personnel being considered municipal finance professionals (“MFPs”) of the dealer for 
purposes of Rule G-37.  This notice provides interpretive guidance relating to the status of 
certain types of communications as solicitations for purposes of Rules G-37 and G-38. 

 
Intent 

 
The concept of solicitation under Rules G-37 and G-38 includes the element of intent in 

that the communication must have a purpose of obtaining municipal securities business.  The 
determination of whether a particular communication is a solicitation is dependent upon the 
specific facts and circumstances relating to such communication.  The examples described below 
are illustrative and are not the only instances in which a solicitation may be deemed to have or 
have not occurred. 

 
Limited Communications with Issuer Representative 

 
If an issuer representative asks an affiliated person of a dealer whether the dealer has 

municipal securities capabilities, such affiliated person generally would not be viewed as having 
solicited municipal securities business if he or she provides a limited affirmative response, 
together with either providing the issuer representative with contact information for an MFP of 
the dealer or informing the issuer representative that dealer personnel who handle municipal 

                                                 
1 The term “affiliated person” is defined in revised Rule G-38(b)(ii). 
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securities business will contact him or her.   Similarly, if an issuer representative is discussing 
governmental cash flow management issues with an affiliated person of a dealer who concludes, 
in his or her professional judgment, that an appropriate means of addressing the issuer’s needs 
may be through an issue of municipal securities, the affiliated person generally would not be 
viewed as having solicited business if he or she provides a limited communication to the issuer 
representative that such alternative may be appropriate, together with either providing the issuer 
representative with contact information for an MFP or informing the issuer representative that 
dealer personnel who handle municipal securities business will contact him or her. 

 
In the examples above, if the affiliated person receives compensation such as a finder’s or 

referral fee for such business or if the affiliated person engages in other activities that could be 
deemed a solicitation with respect to such business (for example, attending presentations of the 
dealer’s municipal finance capabilities or responding to a request for proposals), the affiliated 
person generally would be viewed as having solicited the municipal securities business.2 

 
Promotional Communication 
 

The MSRB understands that an affiliated person of a dealer may provide information to 
potential clients and others regarding the general capabilities of the dealer through either oral or 
written communications.   Any such communication that is not made with the purpose of 
obtaining or retaining municipal securities business would not be considered a solicitation.  
Thus, depending upon the specific facts and circumstances, a communication that merely lists 
the significant business lines of a dealer without further descriptive information and which does 
not give the dealer’s municipal securities practice a place of prominence within such listing 
generally would not be considered a solicitation unless the facts and circumstances indicate that 
it was aimed at obtaining or retaining municipal securities business.  To the extent that a 
communication, such as a dealer brochure or other promotional materials, contains more than a 
mere listing of business lines, such as brief descriptions of each business line (including its 
municipal securities capabilities), determining whether such communication is a solicitation 
depends upon whether the facts and circumstances indicate that it was undertaken for the 
purpose of obtaining or retaining municipal securities business.  The nature of the information 
provided and the manner in which it is presented are relevant factors to consider.  Although no 
single factor is necessarily controlling in determining intent, the following considerations, 
among others, may often be relevant:   (i) whether the municipal securities practice is the only 
business line included in the communication that would reasonably be of interest to an issuer 
representative; (ii) whether the portions of the communication describing the dealer’s municipal 
securities capabilities are designed to garner more attention than other portions describing 
different business lines; (iii) whether the communication contains quantitative or qualitative 
information on the nature or extent of the dealer’s municipal securities capabilities that is 

                                                 
2 See Rule G-37 Questions and Answers IV.10-13, reprinted in MSRB Rule Book. 
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promotional in nature (e.g., quantitative or qualitative rankings, claims of expertise, 
identification of specific transactions, language associated with “puffery,” etc.); and (iv) whether 
the dealer is currently seeking to obtain or retain municipal securities business from the issuer. 

 
Work-Related Communications 
 

Communications that are incidental to undertaking tasks to complete municipal securities 
business for which the dealer has already been engaged generally would not be solicitations.  For 
example, if a dealer has engaged an independent contractor as a cash flow consultant to provide 
expert services on a negotiated underwriting for which the dealer has already been selected and 
the contractor communicates with the issuer on cash flow matters relevant to the financing, such 
communication would not be a solicitation under revised Rule G-38.  Similarly, if a dealer has 
already been selected to serve as the underwriter for an airport financing and a non-MFP 
affiliated person of the dealer who normally works on airline corporate matters is used to provide 
his or her expertise to complete the financing, communications in this regard by the affiliated 
person with the issuer would not be a solicitation under revised Rule G-38.  In addition, the fact 
that the work product of persons such as those described above may be used by MFPs of the 
dealer in their solicitation activities would not make the producer of the work product a solicitor 
unless such person personally presents his or her work to the issuer in connection with soliciting 
the municipal securities business. 

 
Communications with Conduit Borrowers 
 

The MSRB understands that dealers often work closely with private entities on their 
capital and other financing needs.  In many cases, this work may evolve into a conduit borrowing 
through a conduit issuer.  Although the ultimate obligor on such a financing is the private entity, 
if the dealer acts as underwriter for a financing undertaken through a conduit issuer on other than 
a competitive bid basis, it is engaging in municipal securities business for purposes of Rule G-
37. The selection of the underwriter for such a financing frequently is made by the conduit 
borrower. While in many cases conduit issuers have either formal procedures or an informal 
historical practice of accepting the dealer selected by the conduit borrower, some conduit issuers 
may set minimum standards that dealers must meet to qualify to underwrite a conduit issue, and 
other conduit issuers may have a slate of dealers selected by the conduit issuer from which the 
conduit borrower chooses the underwriter for its issue.  Still other conduit issuers may defer to 
the conduit borrower’s selection of lead underwriter but may require the underwriting syndicate 
to include additional dealers selected by the issuer or selected by the conduit borrower from a 
slate of issuer-approved underwriters, often with the purpose of ensuring participation by local 
dealers or historically disadvantaged dealers.  A smaller number of conduit issuers retain more 
significant control over which dealers act as underwriters, either by making the selection for the 
conduit borrower or by considering the conduit borrower’s selection to be merely a suggestion 
which in some cases the conduit issuer does not follow.  However, in virtually all cases, the 
conduit issuer will maintain ultimate power to control which dealer underwrites a conduit issue 
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since the conduit issuer has discretion to withhold its agreement to issue the securities through 
any particular dealer. 

 
From a literal perspective, any communication by a dealer with a conduit borrower that is 

intended to cause the borrower to select the dealer to serve as underwriter for a conduit issue 
could be considered a solicitation of municipal securities business.  This is because the conduit 
borrower eventually communicates its selection of the dealer to act as underwriter to the conduit 
issuer for approval.  This series of communications would, by its terms, constitute an indirect 
communication by the dealer through the conduit borrower to the conduit issuer with the intent 
of obtaining municipal securities business. 

 
However, the MSRB believes that a dealer’s communication with a conduit borrower 

generally should not be deemed an indirect solicitation of the issuer unless a reasonable nexus 
can be established between the making of contributions to officials of the conduit issuer within 
the meaning of Rule G-37 and the selection of the underwriter for such conduit financing. A 
determination of whether such a reasonable and material nexus could exist depends on the 
specific facts and circumstances. 

 
Further, if an affiliated person of a dealer who is providing investment banking services 

and corporate financing advice to a private company concludes, in his or her professional 
judgment, that an appropriate financing alternative may be a conduit financing, a limited 
communication to the company by the affiliated person that such financing alternative may be 
appropriate, together with the provision to the company of contact information for an MFP of the 
dealer, generally would not be presumed to be a solicitation.  Alternatively, the affiliated person 
could inform the company that dealer personnel who handle municipal securities business will 
contact it.  In addition, if a dealer has already been selected by the conduit borrower to serve as 
the underwriter for a conduit financing and a non-MFP affiliated person of the dealer 
communicates with the conduit borrower in furtherance of the financing, such communications 
by the affiliated person would not be a solicitation under revised Rule G-38. 

 
Communications by Joint Venturers and Other Professionals 

 
So long as non-affiliated persons providing legal, accounting, engineering or other 

professional services in connection with specific municipal securities business are not being paid 
directly or indirectly for their solicitation activities (i.e., they are paid solely for their provision 
of legal, accounting, engineering or other professional services with respect to the business), 
they would not become subject to revised draft Rule G-38.  Similarly, in the case of joint 
ventures created by a dealer with other professionals seeking to engage in municipal securities 
business, so long as the members of the joint venture are making good faith efforts to be engaged 
to undertake bona fide roles in the business, the MSRB would view any communications by a 
member of the joint venture with the issuer as being made on its own behalf and not on behalf of 
the dealer.  However, if payments are being made by or on behalf of the dealer to such other 
professionals separate from the payments they may receive for actual professional services 
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rendered in connection with an issue, their communications with the issuer could be considered 
solicitations on behalf of the dealer. 
 
 *  *  *  *  *  *  *  *  * 
 

(b) Not applicable. 
 
(c) Not applicable. 

 
2. Procedures of the Self-Regulatory Organization 
 

The proposed rule change was adopted by the MSRB at its May 11-12, 2005 meeting. 
Questions concerning this filing may be directed to Ernesto A. Lanza, Senior Associate General 
Counsel, at (703) 797-6600. 

 
3. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis for, the 

Proposed Rule Change 
  
(a) Purpose 
 
The MSRB has recently filed with the Commission revised Rule G-38, which will 

prohibit dealers from making direct or indirect payments to any person who is not an affiliated 
person3 of the dealer for a solicitation of municipal securities business4 on behalf of the dealer.  
The proposed rule change provides interpretive guidance on the definition of “solicitation” as 
used in revised Rule G-38 and in Rule G-37, on political contributions and prohibitions of 
municipal securities business.  This definition is important for purposes of determining whether 
dealer payments to non-affiliated persons of the dealer would be prohibited under revised Rule 
G-38.  In addition, the definition is central to determining whether communications by dealer 
personnel would result in such personnel being considered municipal finance professionals of the 
dealer for purposes of Rule G-37.  The proposed rule change makes clear that intent is a 
necessary element in determining whether a communication is a solicitation and provides 

                                                 
3 Revised Rule G-38(b)(ii) generally defines an affiliated person of a dealer as an 

employee or other personnel of the dealer or of an affiliated company of the dealer. 

4 Municipal securities business is defined in Rule G-37 as the purchase of a primary 
offering from the issuer on other than a competitive bid basis (e.g., negotiated 
underwriting), the offer or sale of a primary offering on behalf of an issuer (e.g., private 
placement or offering of municipal fund securities), and the provision of financial 
advisory, consultant or remarketing agent services to an issuer for a primary offering in 
which the dealer was chosen on other than a competitive bid basis. 
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guidance on communications with issuer representatives, promotional communications, work-
related communications, communications with conduit borrowers, and communications by joint 
venturers and other professionals. 

 
(b) Statutory Basis 
 
The MSRB has adopted the proposed rule change pursuant to Section 15B(b)(2)(C) of 

the Securities Exchange Act of 1934, as amended (the “Act”), which provides that MSRB rules 
shall: 
 

be designed to prevent fraudulent and manipulative acts and practices, to promote 
just and equitable principles of trade, to foster cooperation and coordination with 
persons engaged in regulating, clearing, settling, processing information with 
respect to, and facilitating transactions in municipal securities, to remove 
impediments to and perfect the mechanism of a free and open market in municipal 
securities, and, in general, to protect investors and the public interest. 
 

The MSRB believes that the proposed rule change is consistent with the Act because it will 
further investor protection and the public interest by ensuring that dealers understand their 
obligations under MSRB rules designed to maintain standards of fair practice and 
professionalism, thereby helping to maintain public trust and confidence in the integrity of the 
municipal securities market. 
 
4. Self-Regulatory Organization’s Statement on Burden on Competition 
 

The MSRB does not believe that the proposed rule change will impose any burden on 
competition not necessary or appropriate in furtherance of the purposes of the Act since it would 
apply equally to all dealers. 

 
5. Self-Regulatory Organization’s Statement on Comments Received on the Proposed Rule 

Change by Members, Participants, or Others 
 

The MSRB published notices for comment on draft amendments to Rule G-38 on April 5, 
2004 (the “April 2004 Notice”)5 and September 29, 2004 (the “September 2004 Notice”).6  The 
April 2004 Notice sought comments on draft amendments limiting payments by a dealer for the 
solicitation of municipal securities business on its behalf solely to its associated persons, and 

                                                 
5 See MSRB Notice 2004-11 (April 5, 2004). 

6 See MSRB Notice 2004-32 (September 29, 2004), as modified by MSRB Notice 2004-33 
(October 12, 2004). 
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also provided certain guidance on the definition of solicitation.  The MSRB received comments 
from 28 commentators, eight of which provided comments on the definition of solicitation.7  The 
September 2004 Notice sought comments on revised draft amendments to Rule G-38 prohibiting 
a dealer from making payments for the solicitation of municipal securities business on its behalf 
to any person who is not an associated person of the dealer.  The September 2004 Notice also 
provided more detailed guidance on the definition of solicitation.  The MSRB received 
comments from 19 commentators, five of which provided comments on the definition of 
solicitation.8  The comments received on the April and September 2004 Notices relating to the 
definition of solicitation are discussed below.9 
 
Communications with Conduit Borrowers 
 

In the April 2004 Notice, the MSRB asked whether a communication with a conduit 
borrower to hire a dealer as an underwriter for a private activity bond issue where the issuer 
ultimately must approve the underwriter for the issue should be considered an indirect 
communication with the issuer.  In the September 2004 Notice, the MSRB stated that, from a 
literal perspective, any communication by a dealer with a conduit borrower intended to cause the 

                                                 
7 Letters commenting on the definition of solicitation consisted of letters from Jerry L. 

Chapman (“Mr. Chapman”), to Ernesto A. Lanza, Senior Associate General Counsel, 
MSRB, dated April 22, 2004; Maud Daudon, Managing Director, Investment Banking, 
and John Rose, President & CEO, Seattle-Northwest Securities Corporation (“Seattle-
Northwest”) to Christopher A. Taylor, MSRB Executive Director, dated May 19, 2004; 
Gordon Reis III, Managing Principal, Seasongood & Mayer, LLC (“Seasongood”) to Mr. 
Taylor, dated May 20, 2004; Bruce Moland, Vice President & Assistant General Counsel, 
Wells Fargo & Company (“Wells Fargo”), to Mr. Lanza dated June 2, 2004; Sarah A. 
Miller, General Counsel, ABA Securities Association (“ABASA”), to Mr. Lanza dated 
June 4, 2004; Lynette Kelly Hotchkiss, Senior Vice President and Associate General 
Counsel, Bond Market Association (“BMA”), to Mr. Lanza dated June 4, 2004; Robyn 
A. Huffman, Vice President and Associate General Counsel, Goldman Sachs & Co. 
(“Goldman”), to Mr. Lanza dated June 4, 2004; and James S. Keller, Chief Regulatory 
Counsel, PNC Capital Markets, Inc. (“PNC”), to Mr. Lanza dated June 4, 2004. 

8 Letters commenting on the definition of solicitation consisted of letters from Ms. Daudon 
and Mr. Rose, Seattle-Northwest, to Mr. Lanza dated December 13, 2004; Mr. Moland, 
Wells Fargo, to Mr. Lanza dated December 15, 2004; Ms. Hotchkiss, BMA, to Mr. Lanza 
dated December 15, 2004; Ms. Huffman, Goldman, to Mr. Lanza dated December 15, 
2004; and Ms. Miller, ABASA, to Mr. Lanza dated December 17, 2004. 

9 The remaining comments received on the April and September 2004 Notices were 
discussed in SR-MSRB-2005-04.  See Exchange Act Release No. 34-51561. 
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borrower to select the dealer to serve as underwriter for a conduit issue could be considered a 
solicitation of municipal securities business.  This is because the conduit borrower eventually 
communicates its selection of the dealer to the conduit issuer for approval, with the result that 
this series of communications becomes an indirect communication by the dealer through the 
conduit borrower to the conduit issuer with the intent of obtaining municipal securities business. 
 However, if the dealer can establish that no reasonable nexus could exist between the making of 
contributions to officials of the conduit issuer and the selection of the underwriter for such 
conduit financing, then a communication with the borrower would be deemed not to be a 
solicitation for purposes of revised Rule G-38.  For example, if a conduit issuer historically 
defers to its conduit borrowers’ selections of underwriters without influencing the selection, 
communications with the conduit borrower to obtain the underwriting assignment would not be 
treated as a solicitation, even if that communication is relayed by the conduit borrower to the 
conduit issuer. 
 

Comments Received.  Several commentators stated that communications with conduit 
borrowers should not be considered solicitations, or that the circumstances under which they are 
so considered should be narrowly drawn.  ABASA, BMA, PNC and Wells Fargo stated that 
communications with conduit borrowers generally should not be considered solicitations, 
whereas Mr. Chapman stated that communications should be treated as solicitations.  The ABA 
noted that, in conduit financings, typically a complete package (including the underwriter) is 
presented to the selected conduit issuer, with the issuer either accepting or rejecting the package. 
 BMA stated that in a conduit deal, if an employee is only communicating with a private obligor 
and not with the issuer, then there is no possibility that a contribution made by that employee to 
an official of such issuer would influence the underwriter selection process.  ABASA and Wells 
Fargo asked, in the alternative, that the MSRB provide more specific guidance on what would 
cause a communication to be a solicitation. 
 

ABASA and BMA characterized the MSRB’s guidance in the September 2004 Notice as 
creating a presumption that a communication with a conduit borrower is a solicitation which can 
be rebutted only under narrowly drawn circumstances.  They also observed that many 
communications with conduit borrowers occur before the identity of the issuer has been 
determined.  As a result, they suggested that a dealer often cannot know if a communication with 
a conduit borrower might later be considered a solicitation since the dealer does not know if the 
issuer ultimately used will meet the requirements for rebutting the presumption that a 
communication with the borrower is a solicitation. 

 
MSRB Response.  The MSRB believes that ABASA and BMA incorrectly implied that 

the only way for a dealer to rebut the presumption that a communication with a conduit borrower 
is a solicitation is by establishing that a conduit issuer historically defers to its conduit 
borrowers’ selections of underwriters.  The September 2004 Notice provided that a 
communication would not be considered a solicitation if there is no reasonable nexus between 
the making of contributions to officials of a conduit issuer and the selection of the underwriter 
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for a conduit financing.  The method mentioned by ABASA and BMA was simply one example 
of how a dealer could establish that there was no such reasonable nexus. 

 
Nonetheless, the MSRB agrees that a dealer’s communication with a conduit borrower 

generally should not be deemed an indirect solicitation of the issuer unless a reasonable and 
material nexus can be established between the making of contributions to officials of the conduit 
issuer within the meaning of Rule G-37 and the selection of the underwriter for such conduit 
financing. A determination of whether such a reasonable and material nexus could exist depends 
on the specific facts and circumstances.  The proposed rule change reflects this position. 

 
Inform and Refer 

 
In the April 2004 Notice, the MSRB noted that, where an issuer representative asks an 

associated person of a dealer whether the dealer has municipal securities capabilities, a limited 
affirmative response by the associated person, together with the provision to the issuer 
representative of contact information for dealer personnel who handle municipal securities 
business, generally would not be presumed to be a solicitation by such associated person.  In the 
September 2004 Notice, the MSRB provided further elaboration and additional examples, noting 
in particular that the associated person could have an MFP of the dealer contact the issuer 
representative directly in response to such an inquiry.  In both notices, the MSRB stated that, if 
the associated person receives compensation such as a finder’s or referral fee for such business, 
the associated person generally would be viewed as having solicited the business. 

 
Comments Received.  In response to the April 2004 Notice, ABASA stated that, in a 

bank holding company, bankers should be free to inform issuers that affiliated dealers have 
municipal securities capabilities and provide contact information without such communication 
being deemed a solicitation.  PNC stated that the draft amendment would “negatively impact the 
ability of affiliated companies to conduct banking business and make referrals.  It would require 
dealers to disassemble the structures and controls that have been created to address requirements 
of the rule.” 

 
ABASA appreciated the clarification of the “inform and refer” concept provided in the 

September 2004 Notice.  However, ABASA continued to object that the MSRB viewed the 
receipt of a finder’s fee or referral fee as causing a communication to be considered a 
solicitation. ABASA stated that this would significantly add to the regulatory burden of bank 
dealers and, at a minimum, the MSRB should exempt any referral fees permitted under the 
Gramm-Leach-Bliley Act.  PNC stated that dealer personnel should be permitted to approach 
issuer representatives to inform them of the dealer’s municipal securities capabilities without 
such communication being considered a solicitation, but Mr. Chapman disagreed. 

 
MSRB Response.  The MSRB believes that the guidance provided in the September 

2004 Notice on this topic is appropriate and has not made any further changes. 
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Technical Experts 
 
Comments Received.  BMA, Goldman and Seattle-Northwest requested that the MSRB 

explicitly exempt communications by attorneys, accountants, engineers and legislative lobbyists 
with issuers from the definition of solicitation.  They noted that such technical experts were 
exempted from former Rule G-38 relating to consultants10 and argued that such exclusion should 
be continued in revised Rule G-38.  BMA argued that “the MSRB’s broad interpretation of the 
meaning of solicitation means that broker-dealers would be prohibited from hiring outside 
persons to perform necessary services given that they would have to, as a practical matter, attend 
… meetings with issuers and will ultimately make the broker-dealer more appealing to the issuer 
by doing a good job.”  PNC stated that including conversations through or with secondary 
participants of an issue would not serve to enhance the goal of the rule.  Seasongood stated that 
all contact by or through third parties should be considered a solicitation. 

 
MSRB Response.  The proposed rule change makes clear that, so long as non-affiliated 

persons providing legal, accounting, engineering or other professional services are not being 
paid directly or indirectly for their solicitation activities, they would not become subject to 
revised draft Rule G-38.  In addition, the proposed rule change clarifies that, in the case of joint 
ventures created by a dealer with other professionals seeking to engage in municipal securities 
business, so long as the members of the joint venture are making good faith efforts to be engaged 
to undertake bona fide roles in the business, the MSRB would view any communications by a 
member of the joint venture with the issuer as being made on its own behalf and not on behalf of 
the dealer.  The MSRB believes that this language adequately addresses the concerns raised by 
the commentators. 

 
6. Extension of Time Period for Commission Action 

The MSRB declines to consent to an extension of the time period specified in Section 
19(b)(2) of the Act. 

                                                 
10 Attorneys, accountants and engineers were excluded from the definition of consultant 

under former Rule G-38 only so long as their sole basis of compensation from the dealer 
was the actual provision of legal, accounting or engineering services on the municipal 
securities business that the dealer is seeking.  As BMA noted, the rule did not exempt 
legislative lobbying; rather, the MSRB had noted in a Question and Answer guidance that 
the activity of lobbying legislators for legislation granting an issuer authority to issue 
certain types of municipal securities would not, by itself, result in the lobbyist being 
considered a consultant.  See Rule G-38 Question & Answer #5, dated February 28, 
1996, published in MSRB Rule Book. 
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7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for Accelerated 

Effectiveness Pursuant to Section 19(b)(2) 
 

Not applicable. 
 
8. Proposed Rule Change Based on Rules of Another Self-Regulatory Organization or of 

the Commission 
 

Not applicable. 
 

9. Exhibits 
 

1. Federal Register Notice.  
 
2.  MSRB Notice 2004-11 (April 5, 2004), MSRB Notice 2004-32 (September 29, 

2004) and MSRB Notice 2004-33 (October 12, 2004) and relevant comment 
letters. 
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EXHIBIT 1 
 
SECURITIES AND EXCHANGE COMMISSION 
 
(RELEASE NO. 34-         ; File No. SR-MSRB-2005-11) 
 
SELF-REGULATORY ORGANIZATIONS 
 
Proposed Rule Change by the Municipal Securities Rulemaking Board Relating to 
Definition of Solicitation Under MSRB Rules G-37 and G-38 
 

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934, 15 U.S.C. 

78s(b)(1) (the “Act”), notice is hereby given that on June 8, 2005, the Municipal 

Securities Rulemaking Board (the “MSRB”) filed with the Securities and Exchange 

Commission (the “SEC” or “Commission”) the proposed rule change as described in 

Items, I, II, and III below, which Items have been prepared by the MSRB.  The 

Commission is publishing this notice to solicit comments on the proposed rule change 

from interested persons. 

I. SELF-REGULATORY ORGANIZATION’S STATEMENT OF THE TERMS 
OF SUBSTANCE OF THE PROPOSED RULE CHANGE 

 
The MSRB has filed with the SEC a proposed rule change consisting of an 

interpretive notice relating to the definition of solicitation for purposes of Rules G-37 and 

G-38.  The MSRB proposes that the proposed rule change be made effective on the same 

date as the effective date of File No. SR-MSRB-2005-04 (“revised Rule G-38”).  The 

proposed rule change is as follows: 
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INTERPRETIVE NOTICE ON THE DEFINITION OF SOLICITATION UNDER 
RULES G-37 AND G-38 

 
Revised Rule G-38, on solicitation of municipal securities business, recently 

adopted by the Municipal Securities Rulemaking Board (“MSRB”) defines “solicitation” 

as any direct or indirect communication with an issuer for the purpose of obtaining or 

retaining municipal securities business.  This definition is important for purposes of 

determining whether payments made by a broker, dealer or municipal securities dealer 

(“dealer”) to persons who are not affiliated persons of the dealer would be prohibited 

under revised Rule G-38.1  In addition, the definition is central to determining whether 

communications by dealer personnel would result in such personnel being considered 

municipal finance professionals (“MFPs”) of the dealer for purposes of Rule G-37.  This 

notice provides interpretive guidance relating to the status of certain types of 

communications as solicitations for purposes of Rules G-37 and G-38. 

Intent 

The concept of solicitation under Rules G-37 and G-38 includes the element of 

intent in that the communication must have a purpose of obtaining municipal securities 

business.  The determination of whether a particular communication is a solicitation is 

dependent upon the specific facts and circumstances relating to such communication.  

The examples described below are illustrative and are not the only instances in which a 

solicitation may be deemed to have or have not occurred. 
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Limited Communications with Issuer Representative 

If an issuer representative asks an affiliated person of a dealer whether the dealer 

has municipal securities capabilities, such affiliated person generally would not be 

viewed as having solicited municipal securities business if he or she provides a limited 

affirmative response, together with either providing the issuer representative with contact 

information for an MFP of the dealer or informing the issuer representative that dealer 

personnel who handle municipal securities business will contact him or her.   Similarly, if 

an issuer representative is discussing governmental cash flow management issues with an 

affiliated person of a dealer who concludes, in his or her professional judgment, that an 

appropriate means of addressing the issuer’s needs may be through an issue of municipal 

securities, the affiliated person generally would not be viewed as having solicited 

business if he or she provides a limited communication to the issuer representative that 

such alternative may be appropriate, together with either providing the issuer 

representative with contact information for an MFP or informing the issuer representative 

that dealer personnel who handle municipal securities business will contact him or her. 

In the examples above, if the affiliated person receives compensation such as a 

finder’s or referral fee for such business or if the affiliated person engages in other 

activities that could be deemed a solicitation with respect to such business (for example, 

attending presentations of the dealer’s municipal finance capabilities or responding to a 

                                                 
(. . . continued) 
1 The term “affiliated person” is defined in revised Rule G-38(b)(ii). 
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request for proposals), the affiliated person generally would be viewed as having 

solicited the municipal securities business.2 

Promotional Communication 

The MSRB understands that an affiliated person of a dealer may provide 

information to potential clients and others regarding the general capabilities of the dealer 

through either oral or written communications.   Any such communication that is not 

made with the purpose of obtaining or retaining municipal securities business would not 

be considered a solicitation.  Thus, depending upon the specific facts and circumstances, 

a communication that merely lists the significant business lines of a dealer without 

further descriptive information and which does not give the dealer’s municipal securities 

practice a place of prominence within such listing generally would not be considered a 

solicitation unless the facts and circumstances indicate that it was aimed at obtaining or 

retaining municipal securities business.  To the extent that a communication, such as a 

dealer brochure or other promotional materials, contains more than a mere listing of 

business lines, such as brief descriptions of each business line (including its municipal 

securities capabilities), determining whether such communication is a solicitation 

depends upon whether the facts and circumstances indicate that it was undertaken for the 

purpose of obtaining or retaining municipal securities business.  The nature of the 

information provided and the manner in which it is presented are relevant factors to 

                                                 
2 See Rule G-37 Questions and Answers IV.10-13, reprinted in MSRB Rule Book. 
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consider.  Although no single factor is necessarily controlling in determining intent, the 

following considerations, among others, may often be relevant:   (i) whether the 

municipal securities practice is the only business line included in the communication that 

would reasonably be of interest to an issuer representative; (ii) whether the portions of 

the communication describing the dealer’s municipal securities capabilities are designed 

to garner more attention than other portions describing different business lines; (iii) 

whether the communication contains quantitative or qualitative information on the nature 

or extent of the dealer’s municipal securities capabilities that is promotional in nature 

(e.g., quantitative or qualitative rankings, claims of expertise, identification of specific 

transactions, language associated with “puffery,” etc.); and (iv) whether the dealer is 

currently seeking to obtain or retain municipal securities business from the issuer. 

Work-Related Communications 

Communications that are incidental to undertaking tasks to complete municipal 

securities business for which the dealer has already been engaged generally would not be 

solicitations.  For example, if a dealer has engaged an independent contractor as a cash 

flow consultant to provide expert services on a negotiated underwriting for which the 

dealer has already been selected and the contractor communicates with the issuer on cash 

flow matters relevant to the financing, such communication would not be a solicitation 

under revised Rule G-38.  Similarly, if a dealer has already been selected to serve as the 

underwriter for an airport financing and a non-MFP affiliated person of the dealer who 

normally works on airline corporate matters is used to provide his or her expertise to 
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complete the financing, communications in this regard by the affiliated person with the 

issuer would not be a solicitation under revised Rule G-38.  In addition, the fact that the 

work product of persons such as those described above may be used by MFPs of the 

dealer in their solicitation activities would not make the producer of the work product a 

solicitor unless such person personally presents his or her work to the issuer in 

connection with soliciting the municipal securities business. 

Communications with Conduit Borrowers 

The MSRB understands that dealers often work closely with private entities on 

their capital and other financing needs.  In many cases, this work may evolve into a 

conduit borrowing through a conduit issuer.  Although the ultimate obligor on such a 

financing is the private entity, if the dealer acts as underwriter for a financing undertaken 

through a conduit issuer on other than a competitive bid basis, it is engaging in municipal 

securities business for purposes of Rule G-37. The selection of the underwriter for such a 

financing frequently is made by the conduit borrower. While in many cases conduit 

issuers have either formal procedures or an informal historical practice of accepting the 

dealer selected by the conduit borrower, some conduit issuers may set minimum 

standards that dealers must meet to qualify to underwrite a conduit issue, and other 

conduit issuers may have a slate of dealers selected by the conduit issuer from which the 

conduit borrower chooses the underwriter for its issue.  Still other conduit issuers may 

defer to the conduit borrower’s selection of lead underwriter but may require the 

underwriting syndicate to include additional dealers selected by the issuer or selected by 
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the conduit borrower from a slate of issuer-approved underwriters, often with the purpose 

of ensuring participation by local dealers or historically disadvantaged dealers.  A smaller 

number of conduit issuers retain more significant control over which dealers act as 

underwriters, either by making the selection for the conduit borrower or by considering 

the conduit borrower’s selection to be merely a suggestion which in some cases the 

conduit issuer does not follow.  However, in virtually all cases, the conduit issuer will 

maintain ultimate power to control which dealer underwrites a conduit issue since the 

conduit issuer has discretion to withhold its agreement to issue the securities through any 

particular dealer. 

From a literal perspective, any communication by a dealer with a conduit 

borrower that is intended to cause the borrower to select the dealer to serve as 

underwriter for a conduit issue could be considered a solicitation of municipal securities 

business.  This is because the conduit borrower eventually communicates its selection of 

the dealer to act as underwriter to the conduit issuer for approval.  This series of 

communications would, by its terms, constitute an indirect communication by the dealer 

through the conduit borrower to the conduit issuer with the intent of obtaining municipal 

securities business. 

However, the MSRB believes that a dealer’s communication with a conduit 

borrower generally should not be deemed an indirect solicitation of the issuer unless a 

reasonable nexus can be established between the making of contributions to officials of 

the conduit issuer within the meaning of Rule G-37 and the selection of the underwriter 
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for such conduit financing. A determination of whether such a reasonable and material 

nexus could exist depends on the specific facts and circumstances. 

Further, if an affiliated person of a dealer who is providing investment banking 

services and corporate financing advice to a private company concludes, in his or her 

professional judgment, that an appropriate financing alternative may be a conduit 

financing, a limited communication to the company by the affiliated person that such 

financing alternative may be appropriate, together with the provision to the company of 

contact information for an MFP of the dealer, generally would not be presumed to be a 

solicitation.  Alternatively, the affiliated person could inform the company that dealer 

personnel who handle municipal securities business will contact it.  In addition, if a 

dealer has already been selected by the conduit borrower to serve as the underwriter for a 

conduit financing and a non-MFP affiliated person of the dealer communicates with the 

conduit borrower in furtherance of the financing, such communications by the affiliated 

person would not be a solicitation under revised Rule G-38. 
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Communications by Joint Venturers and Other Professionals 

So long as non-affiliated persons providing legal, accounting, engineering or 

other professional services in connection with specific municipal securities business are 

not being paid directly or indirectly for their solicitation activities (i.e., they are paid 

solely for their provision of legal, accounting, engineering or other professional services 

with respect to the business), they would not become subject to revised draft Rule G-38.  

Similarly, in the case of joint ventures created by a dealer with other professionals 

seeking to engage in municipal securities business, so long as the members of the joint 

venture are making good faith efforts to be engaged to undertake bona fide roles in the 

business, the MSRB would view any communications by a member of the joint venture 

with the issuer as being made on its own behalf and not on behalf of the dealer.  

However, if payments are being made by or on behalf of the dealer to such other 

professionals separate from the payments they may receive for actual professional 

services rendered in connection with an issue, their communications with the issuer could 

be considered solicitations on behalf of the dealer. 

II. SELF-REGULATORY ORGANIZATION’S STATEMENT OF THE PURPOSE 
OF, AND STATUTORY BASIS FOR, THE PROPOSED RULE CHANGE 
 

In its filing with the Commission, the MSRB included statements concerning the 

purpose of and basis for the proposed rule change and discussed any comments it 

received on the proposed rule change.  The text of these statements may be examined at 
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the places specified in Item IV below.  The MSRB has prepared summaries, set forth in 

Sections A, B, and C below, of the most significant aspects of such statements. 

A. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory 
Basis for, the Proposed Rule Change 

 
1.  Purpose 

The MSRB has recently filed with the Commission revised Rule G-38, which will 

prohibit dealers from making direct or indirect payments to any person who is not an 

affiliated person3 of the dealer for a solicitation of municipal securities business4 on 

behalf of the dealer.  The proposed rule change provides interpretive guidance on the 

definition of “solicitation” as used in revised Rule G-38 and in Rule G-37, on political 

contributions and prohibitions of municipal securities business.  This definition is 

important for purposes of determining whether dealer payments to non-affiliated persons 

of the dealer would be prohibited under revised Rule G-38.  In addition, the definition is 

central to determining whether communications by dealer personnel would result in such 

personnel being considered municipal finance professionals of the dealer for purposes of 

                                                 
3 Revised Rule G-38(b)(ii) generally defines an affiliated person of a dealer as an 

employee or other personnel of the dealer or of an affiliated company of the 
dealer. 

4 Municipal securities business is defined in Rule G-37 as the purchase of a 
primary offering from the issuer on other than a competitive bid basis (e.g., 
negotiated underwriting), the offer or sale of a primary offering on behalf of an 
issuer (e.g., private placement or offering of municipal fund securities), and the 
provision of financial advisory, consultant or remarketing agent services to an 
issuer for a primary offering in which the dealer was chosen on other than a 
competitive bid basis. 
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Rule G-37.  The proposed rule change makes clear that intent is a necessary element in 

determining whether a communication is a solicitation and provides guidance on 

communications with issuer representatives, promotional communications, work-related 

communications, communications with conduit borrowers, and communications by joint 

venturers and other professionals. 

2.  Statutory Basis 

The MSRB believes that the proposed rule change is consistent with Section 

15B(b)(2)(C) of the Act, which provides that the MSRB’s rules shall: 

be designed to prevent fraudulent and manipulative acts and practices, to 
promote just and equitable principles of trade, to foster cooperation and 
coordination with persons engaged in regulating, clearing, settling, 
processing information with respect to, and facilitating transactions in 
municipal securities, to remove impediments to and perfect the mechanism 
of a free and open market in municipal securities, and, in general, to 
protect investors and the public interest. 

 
The MSRB believes that the proposed rule change is consistent with the Act because it 

will further investor protection and the public interest by ensuring that dealers understand 

their obligations under MSRB rules designed to maintain standards of fair practice and 

professionalism, thereby helping to maintain public trust and confidence in the integrity 

of the municipal securities market. 

B. Self-Regulatory Organization’s Statement on Burden on Competition 

The MSRB does not believe that the proposed rule change will impose any 

burden on competition not necessary or appropriate in furtherance of the purposes of the 

Act since it would apply equally to all dealers. 
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C. Self-Regulatory Organization’s Statement on Comments on the Proposed 
Rule Change Received from Members, Participants, or Others 

 
The MSRB published notices for comment on draft amendments to Rule G-38 on 

April 5, 2004 (the “April 2004 Notice”)5 and September 29, 2004 (the “September 2004 

Notice”).6  The April 2004 Notice sought comments on draft amendments limiting 

payments by a dealer for the solicitation of municipal securities business on its behalf 

solely to its associated persons, and also provided certain guidance on the definition of 

solicitation.  The MSRB received comments from 28 commentators, eight of which 

provided comments on the definition of solicitation.7  The September 2004 Notice sought 

comments on revised draft amendments to Rule G-38 prohibiting a dealer from making 

                                                 
5 See MSRB Notice 2004-11 (April 5, 2004). 

6 See MSRB Notice 2004-32 (September 29, 2004), as modified by MSRB Notice 
2004-33 (October 12, 2004). 

7 Letters commenting on the definition of solicitation consisted of letters from Jerry 
L. Chapman (“Mr. Chapman”), to Ernesto A. Lanza, Senior Associate General 
Counsel, MSRB, dated April 22, 2004; Maud Daudon, Managing Director, 
Investment Banking, and John Rose, President & CEO, Seattle-Northwest 
Securities Corporation (“Seattle-Northwest”) to Christopher A. Taylor, MSRB 
Executive Director, dated May 19, 2004; Gordon Reis III, Managing Principal, 
Seasongood & Mayer, LLC (“Seasongood”) to Mr. Taylor, dated May 20, 2004; 
Bruce Moland, Vice President & Assistant General Counsel, Wells Fargo & 
Company (“Wells Fargo”), to Mr. Lanza dated June 2, 2004; Sarah A. Miller, 
General Counsel, ABA Securities Association (“ABASA”), to Mr. Lanza dated 
June 4, 2004; Lynette Kelly Hotchkiss, Senior Vice President and Associate 
General Counsel, Bond Market Association (“BMA”), to Mr. Lanza dated June 4, 
2004; Robyn A. Huffman, Vice President and Associate General Counsel, 
Goldman Sachs & Co. (“Goldman”), to Mr. Lanza dated June 4, 2004; and James 
S. Keller, Chief Regulatory Counsel, PNC Capital Markets, Inc. (“PNC”), to Mr. 
Lanza dated June 4, 2004. 
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payments for the solicitation of municipal securities business on its behalf to any person 

who is not an associated person of the dealer.  The September 2004 Notice also provided 

more detailed guidance on the definition of solicitation.  The MSRB received comments 

from 19 commentators, five of which provided comments on the definition of 

solicitation.8  The comments received on the April and September 2004 Notices relating 

to the definition of solicitation are discussed below.9 

Communications with Conduit Borrowers 

In the April 2004 Notice, the MSRB asked whether a communication with a 

conduit borrower to hire a dealer as an underwriter for a private activity bond issue where 

the issuer ultimately must approve the underwriter for the issue should be considered an 

indirect communication with the issuer.  In the September 2004 Notice, the MSRB stated 

that, from a literal perspective, any communication by a dealer with a conduit borrower 

intended to cause the borrower to select the dealer to serve as underwriter for a conduit 

issue could be considered a solicitation of municipal securities business.  This is because 

the conduit borrower eventually communicates its selection of the dealer to the conduit 

                                                 
8 Letters commenting on the definition of solicitation consisted of letters from Ms. 

Daudon and Mr. Rose, Seattle-Northwest, to Mr. Lanza dated December 13, 
2004; Mr. Moland, Wells Fargo, to Mr. Lanza dated December 15, 2004; Ms. 
Hotchkiss, BMA, to Mr. Lanza dated December 15, 2004; Ms. Huffman, 
Goldman, to Mr. Lanza dated December 15, 2004; and Ms. Miller, ABASA, to 
Mr. Lanza dated December 17, 2004. 

9 The remaining comments received on the April and September 2004 Notices were 
discussed in SR-MSRB-2005-04.  See Exchange Act Release No. 34-51561. 
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issuer for approval, with the result that this series of communications becomes an indirect 

communication by the dealer through the conduit borrower to the conduit issuer with the 

intent of obtaining municipal securities business.  However, if the dealer can establish 

that no reasonable nexus could exist between the making of contributions to officials of 

the conduit issuer and the selection of the underwriter for such conduit financing, then a 

communication with the borrower would be deemed not to be a solicitation for purposes 

of revised Rule G-38.  For example, if a conduit issuer historically defers to its conduit 

borrowers’ selections of underwriters without influencing the selection, communications 

with the conduit borrower to obtain the underwriting assignment would not be treated as 

a solicitation, even if that communication is relayed by the conduit borrower to the 

conduit issuer. 

Comments Received.  Several commentators stated that communications with 

conduit borrowers should not be considered solicitations, or that the circumstances under 

which they are so considered should be narrowly drawn.  ABASA, BMA, PNC and Wells 

Fargo stated that communications with conduit borrowers generally should not be 

considered solicitations, whereas Mr. Chapman stated that communications should be 

treated as solicitations.  The ABA noted that, in conduit financings, typically a complete 

package (including the underwriter) is presented to the selected conduit issuer, with the 

issuer either accepting or rejecting the package.  BMA stated that in a conduit deal, if an 

employee is only communicating with a private obligor and not with the issuer, then 

there is no possibility that a contribution made by that employee to an official of such 
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issuer would influence the underwriter selection process.  ABASA and Wells Fargo 

asked, in the alternative, that the MSRB provide more specific guidance on what would 

cause a communication to be a solicitation. 

ABASA and BMA characterized the MSRB’s guidance in the September 2004 

Notice as creating a presumption that a communication with a conduit borrower is a 

solicitation which can be rebutted only under narrowly drawn circumstances.  They also 

observed that many communications with conduit borrowers occur before the identity of 

the issuer has been determined.  As a result, they suggested that a dealer often cannot 

know if a communication with a conduit borrower might later be considered a solicitation 

since the dealer does not know if the issuer ultimately used will meet the requirements 

for rebutting the presumption that a communication with the borrower is a solicitation. 

MSRB Response.  The MSRB believes that ABASA and BMA incorrectly 

implied that the only way for a dealer to rebut the presumption that a communication 

with a conduit borrower is a solicitation is by establishing that a conduit issuer 

historically defers to its conduit borrowers’ selections of underwriters.  The September 

2004 Notice provided that a communication would not be considered a solicitation if 

there is no reasonable nexus between the making of contributions to officials of a conduit 

issuer and the selection of the underwriter for a conduit financing.  The method 

mentioned by ABASA and BMA was simply one example of how a dealer could 

establish that there was no such reasonable nexus. 
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Nonetheless, the MSRB agrees that a dealer’s communication with a conduit 

borrower generally should not be deemed an indirect solicitation of the issuer unless a 

reasonable and material nexus can be established between the making of contributions to 

officials of the conduit issuer within the meaning of Rule G-37 and the selection of the 

underwriter for such conduit financing. A determination of whether such a reasonable 

and material nexus could exist depends on the specific facts and circumstances.  The 

proposed rule change reflects this position. 

Inform and Refer 

In the April 2004 Notice, the MSRB noted that, where an issuer representative 

asks an associated person of a dealer whether the dealer has municipal securities 

capabilities, a limited affirmative response by the associated person, together with the 

provision to the issuer representative of contact information for dealer personnel who 

handle municipal securities business, generally would not be presumed to be a 

solicitation by such associated person.  In the September 2004 Notice, the MSRB 

provided further elaboration and additional examples, noting in particular that the 

associated person could have an MFP of the dealer contact the issuer representative 

directly in response to such an inquiry.  In both notices, the MSRB stated that, if the 

associated person receives compensation such as a finder’s or referral fee for such 

business, the associated person generally would be viewed as having solicited the 

business. 
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Comments Received.  In response to the April 2004 Notice, ABASA stated that, 

in a bank holding company, bankers should be free to inform issuers that affiliated 

dealers have municipal securities capabilities and provide contact information without 

such communication being deemed a solicitation.  PNC stated that the draft amendment 

would “negatively impact the ability of affiliated companies to conduct banking business 

and make referrals.  It would require dealers to disassemble the structures and controls 

that have been created to address requirements of the rule.” 

 
ABASA appreciated the clarification of the “inform and refer” concept provided 

in the September 2004 Notice.  However, ABASA continued to object that the MSRB 

viewed the receipt of a finder’s fee or referral fee as causing a communication to be 

considered a solicitation. ABASA stated that this would significantly add to the 

regulatory burden of bank dealers and, at a minimum, the MSRB should exempt any 

referral fees permitted under the Gramm-Leach-Bliley Act.  PNC stated that dealer 

personnel should be permitted to approach issuer representatives to inform them of the 

dealer’s municipal securities capabilities without such communication being considered a 

solicitation, but Mr. Chapman disagreed. 

MSRB Response.  The MSRB believes that the guidance provided in the 

September 2004 Notice on this topic is appropriate and has not made any further changes. 

Technical Experts 

Comments Received.  BMA, Goldman and Seattle-Northwest requested that the 

MSRB explicitly exempt communications by attorneys, accountants, engineers and 
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legislative lobbyists with issuers from the definition of solicitation.  They noted that such 

technical experts were exempted from former Rule G-38 relating to consultants10 and 

argued that such exclusion should be continued in revised Rule G-38.  BMA argued that 

“the MSRB’s broad interpretation of the meaning of solicitation means that broker-

dealers would be prohibited from hiring outside persons to perform necessary services 

given that they would have to, as a practical matter, attend … meetings with issuers and 

will ultimately make the broker-dealer more appealing to the issuer by doing a good job.” 

 PNC stated that including conversations through or with secondary participants of an 

issue would not serve to enhance the goal of the rule.  Seasongood stated that all contact 

by or through third parties should be considered a solicitation. 

MSRB Response.  The proposed rule change makes clear that, so long as non-

affiliated persons providing legal, accounting, engineering or other professional services 

are not being paid directly or indirectly for their solicitation activities, they would not 

become subject to revised draft Rule G-38.  In addition, the proposed rule change 

clarifies that, in the case of joint ventures created by a dealer with other professionals 

                                                 
10 Attorneys, accountants and engineers were excluded from the definition of 

consultant under former Rule G-38 only so long as their sole basis of 
compensation from the dealer was the actual provision of legal, accounting or 
engineering services on the municipal securities business that the dealer is 
seeking.  As BMA noted, the rule did not exempt legislative lobbying; rather, the 
MSRB had noted in a Question and Answer guidance that the activity of lobbying 
legislators for legislation granting an issuer authority to issue certain types of 
municipal securities would not, by itself, result in the lobbyist being considered a 

(continued . . .) 
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seeking to engage in municipal securities business, so long as the members of the joint 

venture are making good faith efforts to be engaged to undertake bona fide roles in the 

business, the MSRB would view any communications by a member of the joint venture 

with the issuer as being made on its own behalf and not on behalf of the dealer.  The 

MSRB believes that this language adequately addresses the concerns raised by the 

commentators. 

III. DATE OF EFFECTIVENESS OF THE PROPOSED RULE CHANGE AND 
TIMING FOR COMMISSION ACTION 

 
The MSRB proposes that the proposed rule change be made effective on the same 

date as the effective date of revised Rule G-38.  Within 35 days of the publication of this 

notice in the Federal Register or within such longer period (i) as the Commission may 

designate up to 90 days of such date if it finds such longer period to be appropriate and 

publishes its reasons for so finding or (ii) as to which the self-regulatory organization 

consents, the SEC will: 

(A) by order approve the proposed rule change, or 

(B) institute proceedings to determine whether the proposed rule change should 

be disapproved. 

IV. SOLICITATION OF COMMENTS 

Interested persons are invited to submit written data, views, and arguments 

                                                 
(. . . continued) 

consultant.  See Rule G-38 Question & Answer #5, dated February 28, 1996, 
published in MSRB Rule Book. 
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concerning the foregoing, including whether the proposed rule change is consistent with 

the Act.  Comments may be submitted by any of the following methods: 

Electronic Comments: 

● Use the Commission’s Internet comment form 

(http://www.sec.gov/rules/sro.shtml) or 

● Send an e-mail to rule-comments@sec.gov.  Please include File Number 

SR-MSRB-2005-11 on the subject line. 

Paper Comments: 

● Send paper comments in triplicate to Jonathan G. Katz, Securities and 

Exchange Commission, 450 Fifth Street, NW, Washington, DC 20549-0609. 

All submissions should refer to File Number SR-MSRB-2005-11.  This file 

number should be included on the subject line if e-mail is used.  To help the Commission 

process and review your comments more efficiently, please use only one method.  The 

Commission will post all comments on the Commission’s Internet Web site 

(http://www.sec.gov/rules/sro.shtml).  Copies of the submission, all subsequent 

amendments, all written statements with respect to the proposed rule change that are filed 

with the Commission, and all written communications relating to the proposed rule 

change between the Commission and any person, other than those that may be withheld 

from the public in accordance with the provisions of 5 U.S.C. 552, will be available for 

inspection and copying in the Commission’s Public Reference Room, 450 Fifth Street, 

NW, Washington, DC 20549.  Copies of such filing also will be available for inspection 
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and copying at the principal office of the MSRB.  All comments received will be posted 

without change; the Commission does not edit personal identifying information from 

submissions.  You should submit only information that you wish to make available 

publicly.  All submissions should refer to File Number SR-MSRB-2005-11 and should be 

submitted on or before [insert date 21 days from publication in the Federal Register]. 

For the Commission, by the Division of Market Regulation, pursuant to delegated 

authority.11 

 
Jonathan G. Katz 
Secretary 

                                                 
11 17 CFR 200.30-3(a)(12). 
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EXHIBIT 2 
 
MSRB Notice 2004-11 
(April 5, 2004) 
 
Request for Comments on Draft Amendment to Rule G-38 Relating to Solicitation of 
Municipal Securities Business 
 

Rule G-38, on consultants, was adopted by the Municipal Securities Rulemaking Board 
(the “MSRB”) to address actual and perceived abuses associated with the awarding of municipal 
securities business to brokers, dealers and municipal securities dealers (“dealers”).1  The rule was 
intended to deter and detect attempts by dealers to avoid the limitations placed on certain dealer 
activities by Rule G-37, on political contributions and prohibitions on municipal securities 
business, and Rule G-20, on gifts and gratuities.2  The rule also sought to provide information to 
issuers about the relationship between dealers and persons they have engaged to seek municipal 
securities business on their behalf.  The MSRB felt that these disclosures would help to limit 
undisclosed relationships that could pose potential conflicts-of-interest or result in potentially 
improper conduct by consultants attempting to obtain business for dealers. 

 
Rule G-38 defines a consultant as any person used by a dealer to obtain or retain 

municipal securities business through direct or indirect communications by such person with an 
issuer on behalf of the dealer that is undertaken in exchange for (or with the understanding of 
receiving) payment from the dealer or any other person.3  The rule requires disclosure on Form 
G-37/G-38 of the consultant’s name, business address, role to be performed, compensation 
                                                 
1 Municipal securities business includes the purchase of a primary offering of municipal 

securities by a dealer from the issuer on other than a competitive bid basis (such as a 
negotiated underwriting), the offer or sale of a primary offering of municipal securities by 
a dealer on behalf of any issuer (such as a private placement or an offering of municipal 
fund securities), and the provision of financial advisory, consultant or remarketing agent 
services by a dealer to an issuer for a primary offering of municipal securities in which 
the dealer was chosen on other than a competitive bid basis. 

2 Rule G-37 prohibits dealers from engaging in municipal securities business with issuers 
for two years after certain contributions to issuer officials are made by dealers, their 
municipal finance professionals (as defined in Rule G-37(g)(iv)) or political action 
committees controlled by the dealers or their municipal finance professionals.  The rule 
also requires disclosure on Form G-37/G-38 of political contributions to issuer officials 
and payments to state and local political parties made by dealers, municipal finance 
professionals, other dealer executive officers, and political action committees controlled 
by the dealers or their municipal finance professionals.  Rule G-20 places limitations on 
gifts made to individuals in relation to the municipal securities activities of the 
individuals’ employers. 

3 A dealer’s municipal finance professionals and lawyers, accountants and engineers whose 
sole basis of compensation from the dealer is the actual provision of legal, accounting or 
engineering services are excluded from the definition of consultant. 



36 of 176 

  

arrangement and total dollar amount paid.  The dealer also must disclose this information to the 
issuer either prior to the selection of any dealer for the particular municipal securities business 
sought or by no later than the consultant’s first communication with the issuer.  In addition, Rule 
G-38 requires dealers to disclose on Form G-37/G-38 contributions made by their consultants to 
officials of issuers with which the consultants have communicated and consultant payments to 
state and local political parties operating within the jurisdiction of such issuers, other than certain 
de minimis contributions and payments.  These forms are made publicly available on the 
MSRB’s website. 

 
The MSRB believes that its consultant disclosure requirements have been extremely 

effective in bringing to light many aspects of dealer practices with respect to the use of 
consultants to solicit municipal securities business.  Nonetheless, the MSRB believes that some 
consultant practices challenge the integrity of the municipal securities market. The MSRB has 
noted in recent years significant increases in the number of consultants being used, the amount 
these consultants are being paid and the level of reported political giving by consultants. The 
MSRB is concerned that some of these political contributions may be indirect violations of Rule 
G-37.4  The MSRB also is concerned that increases in levels of compensation paid to consultants 
for successfully obtaining municipal securities business may be motivating consultants to use 
more aggressive tactics in their contacts with issuers.  These activities suggest that disclosure 
may not be sufficient to ensure that those who market the dealer’s services to issuers act fairly.  
The MSRB believes that, in order to preserve the integrity of the municipal securities market, the 
basic standards of fair practice and professionalism embodied in MSRB rules should be made 
applicable to the process by which municipal securities business is solicited. 

 
Thus, the MSRB is publishing for comment a draft amendment to Rule G-38 that would 

repeal existing Rule G-38 relating to consultants and replace it with a requirement that paid 
solicitations of municipal securities business on behalf of a dealer be undertaken only by persons 
associated with the dealer.  The MSRB also is publishing related draft amendments to Rule G-
37, Rule G-8 (on books and records) and Rule G-9 (on preservation of records).  The MSRB 
seeks comments on all facets of this proposal. 

 
Summary of Draft Rule Changes 

 
The principal provisions of the draft amendments are summarized below.  The full text of 

the draft amendments, as well as draft revised Forms G-37 and G-37x, appear at the end of this 
notice. 

 
Draft Amendments to Rule G-38.  Existing Rule G-38 relating to consultants would be 

deleted in its entirety.  In its place, new Rule G-38, on solicitation of municipal securities 
business, would be adopted.  New Rule G-38 would prohibit dealers from making any direct or 
indirect payment to any person, other than an associated person of the dealer, for any solicitation 

                                                 
4 See Rule G-37 Interpretation – Notice Concerning Indirect Rule Violations:  Rules G-37 

and G-38, August 6, 2003, reprinted in MSRB Rule Book.  It is also unclear whether 
dealers are uniformly making the required disclosures to issuers and on Form G-37/G-38 
for all persons who by their actions should be considered consultants under Rule G-38. 
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of municipal securities business on behalf of the dealer.  Solicitation would be defined as a direct 
or indirect communication with an issuer for the purpose of obtaining or retaining municipal 
securities business. 

 
The requirement that solicitations for municipal securities business only be done by 

associated persons would have certain ramifications, as discussed in more detail below.  First, if 
a dealer seeks to provide compensation to any person in exchange for solicitation of municipal 
securities business, such person must become an associated person and, consequently, would 
become a municipal finance professional under Rule G-37.5  In addition, the MSRB is proposing 
a clarification relating to the applicability of other MSRB rules to such associated persons, as 
described below. 

 
Draft Amendments to Rule G-37 and Forms G-37/G-38 and G-37x.  Rule G-37 would 

be amended to refer to the new definition of solicitation in new Rule G-38 and to delete 
references to consultant information to be provided under Rule G-38.  Form G-37/G-38 would be 
renamed as Form G-37, and Section IV and the consultant attachment to the form would be 
removed.6  In addition, Form G-37x would be amended to delete references to the reporting of 
consultant information. 

 
Draft Amendments to Rules G-8 and G-9.  Rules G-8 and G-9 would be amended to 

delete recordkeeping requirements in connection with the consultant provisions of existing Rule 
G-38. 
 
Request for Comments 

 
The MSRB seeks comments on all facets of this rulemaking proposal.  In particular, the 

MSRB is interested in receiving the views of industry participants in the following areas. 
 
Role of Consultants in the Municipal Securities Market.  Individuals and companies 

that are not affiliated with dealers have been used by dealers for years to obtain municipal 
securities business.  As noted above, the MSRB has determined to seek comment on this 
proposed rulemaking out of its concern that the use of independent consultants who are not 
subject to fair practice standards and rigorous supervision may potentially threaten the integrity 
of the municipal securities market. 

 

                                                 
5 Of course, if a person who is already an associated person of the dealer solicits municipal 

securities business, such person would be considered a municipal finance professional 
under Rule G-37 regardless of whether he or she receives compensation.  See Rule G-38 
Question and Answer, Bank Affiliates:  Individuals as Municipal Finance Professionals 
or Consultants, June 6, 2001. 

6 Form G-37/G-38 also would be amended to reflect the previous renaming of “executive 
officers” as “non-MFP executive officers” under Rule G-37 and to rename the municipal 
securities business category designation of “private placement” to “agency offering” to 
more accurately reflect the nature of this category. 
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• Is the solicitation of municipal securities business from issuers on behalf of dealers a 
legitimate role for individuals or entities that are independent from such dealers and 
that operate outside the broker-dealer regulatory scheme? 

 
• Are there benefits derived from such an independent role that outweigh the concerns 

regarding the potentially negative impact of consultants on the integrity of the 
municipal securities market?  

 
• Are there ways that the current rule could be amended that would preserve the 

integrity of the municipal securities market more effectively than the draft 
amendment? 

 
Effect of Becoming an Associated Person.  The rulemaking proposal would prohibit 

dealers from compensating any person who is not an associated person of the dealer for 
obtaining municipal securities business for the dealer.  For purposes of MSRB rules, an 
associated person of a broker or dealer is defined under Section 3(a)(18) of the Securities 
Exchange Act of 1934 as any partner, officer, director or branch manager of the broker or dealer 
(or any person occupying a similar status or performing similar functions), any person directly or 
indirectly controlling, controlled by, or under common control with the broker or dealer, or any 
employee of the broker or dealer.7 

 
Draft new Rule G-38 would necessitate that persons who are compensated for soliciting 

municipal securities business on behalf of a dealer become associated persons of the dealer.8 
Given the definition of municipal finance professional under Rule G-37, all solicitors who 
previously were considered consultants under existing Rule G-38 who become associated with a 
dealer in order to continue soliciting municipal securities business would be considered 
municipal finance professionals.9  Thus, solicitors’ non-de minimis contributions to issuer 

                                                 
7 In the case of a municipal securities dealer that is a bank, an associated person is defined 

under Section 3(a)(32) of the Securities Exchange Act of 1934 as any person directly 
engaged in the management, direction, supervision, or performance of any of the 
municipal securities dealer’s activities with respect to municipal securities, and any 
person directly or indirectly controlling such activities or controlled by the municipal 
securities dealer in connection with such activities.  MSRB Rule D-11 provides that 
persons whose functions are solely clerical or ministerial are not treated as associated 
person of brokers, dealers or municipal securities dealers. 

8 As a general matter, such person could become associated with a dealer by becoming 
employed by the dealer or by entering into an arrangement with the dealer whereby the 
dealer is given control over such person’s municipal securities activities.  This “control” 
would include the application of MSRB rules to the municipal securities activities of such 
person and the subjection of such activities to supervision by the dealer, as described 
below. 

9 Rule G-37(g)(iv) defines municipal finance professional to include, among other persons, 
any associated person who solicits municipal securities business.  The draft amendment 
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officials could subject the dealer to the ban on municipal securities business, and such 
contributions and non-de minimis payments to state or local political parties would be subject to 
the reporting requirements of Rule G-37.  As is the case currently under Rule G-37, payment in 
exchange for a solicitation is not a precondition for an associated person to be considered a 
municipal finance professional.  Rather, the draft amendments condition the ability of a dealer to 
provide compensation for such solicitation on the solicitor being associated with the dealer. 

 
In conjunction with draft new Rule G-38, the MSRB would seek to clarify the 

applicability of other MSRB rules to solicitors who become associated persons of dealers.  The 
MSRB has previously noted that its basic fair practice rules would ordinarily not apply to 
persons who are associated with dealers solely by reason of a control relationship.10  If the 
MSRB adopts this proposed rulemaking, the MSRB also would clarify that, although these 
“controlled” associated persons would not be subject to the fair practice rules in connection with 
their day-to-day activities that are not related to the municipal securities activities of the dealer, 
MSRB rules would apply to their municipal securities activities undertaken for the benefit of the 
dealer.  Therefore, consistent with this view, if this rulemaking proposal is adopted, the MSRB 
expects that any solicitors who become associated with a dealer would conform their municipal 
securities activities to all applicable MSRB rules.11  For example, in soliciting municipal 
securities business, the solicitor would be subject to the MSRB’s basic fair practice rule, Rule G-
17, and its rule on gifts and gratuities, Rule G-20, in connection with such solicitation.  The 
solicitor’s municipal securities activities also would be subject to supervision by the appropriate 
principal under Rule G-27.  Further, should the solicitor’s activities rise to the level of those 
listed in Rule G-3(a)(i) as municipal securities representative activities, the solicitor would be 
required to become appropriately qualified under that rule.12 

                                                                                                                                                             
to Rule G-37(g)(iv) would explicitly tie this provision to the definition of solicitation 
under new Rule G-38(b)(i). 

10 See Rule D-11 Interpretation – Excerpt from Notice of Approval of Fair Practice Rules, 
October 25, 1978, reprinted in MSRB Rule Book. 

11 The MSRB is aware that a number of dealers have re-classified many employees of their 
affiliated banks who are associated persons of the dealers from consultants to municipal 
finance professionals under Rule G-37 as a result of the Securities and Exchange 
Commission’s administrative proceedings relating to Fifth Third Securities, Inc.  See 
Exchange Act Release No. 46087 (June 18, 2002), In the Matter of Fifth Third Securities, 
Inc.  If this rulemaking is adopted, such dealers and any other dealers with associated 
persons who solicit municipal securities business would need to review their compliance 
and supervisory procedures to ensure that the municipal securities activities undertaken 
by these associated persons are taken into account with respect to all applicable MSRB 
rules. 

12 Rule G-3(a)(i) describes municipal securities representative activities as (A) 
underwriting, trading or sales of municipal securities, (B) financial advisory or consultant 
services for issuers in connection with the issuance of municipal securities, (C) research 
or investment advice with respect to municipal securities, but only as it relates to the 
activities listed in (A) or (B) above, and (D) any other activities which involve 
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• Is requiring that a person be an associated person sufficient to address concerns 

regarding supervision and adherence to standards of fair practice, or should the rule 
require that a solicitor be an actual employee of the dealer? 

 
• What would be the legal and business impact of requiring a solicitor to be an 

employee of the dealer, rather than an associated person of that dealer? 
 
• Would requiring that a solicitor be an associated person of a dealer effectively limit 

such solicitor to working for only one dealer (or only for affiliated dealers)?  If so, is 
this appropriate? 

 
• Would the limitations imposed by draft new Rule G-38 have different impacts on 

different categories of dealers (e.g., broker-dealer vs. bank dealer, large vs. small 
firm, national vs. regional firm, etc.)? 

 
• Would the limitations imposed by draft new Rule G-38 have different impacts on 

different categories of persons seeking to solicit municipal securities business for 
dealers (e.g., individuals vs. companies)?  Could a company that formerly served as a 
consultant continue to solicit municipal securities business for dealers under the 
requirements of draft new Rule G-38? 

 
• Are there circumstances where MSRB rules (other than Rule G-37) should not apply 

to non-employee associated persons’ municipal securities activities? 
 
• Do consultants under existing Rule G-38 engage in any types of activities that would 

be considered municipal securities representative activities under Rule G-3(a)(i) if 
undertaken by an associated person of a dealer?  Should Rule G-3(a)(i) be amended to 
make the act of soliciting municipal securities business (without more) an activity 
that requires qualification as a municipal securities representative? 

 
• Where a solicitor is an employee of a dealer’s affiliate that is subject to another 

regulatory regime (e.g., a bank affiliate), what is the nature of the supervision 
applicable to such person under such regime with respect to the person’s municipal 
securities activities? 

 
• Would the draft amendments have an impact on who will continue to solicit 

municipal securities business on behalf of dealers?  If so, would this have a beneficial 
or detrimental impact on the municipal securities market? 

 
• Would the draft amendments have an impact on the behavior of solicitors toward 

issuers?  If so, would this be beneficial or detrimental to the market? 

                                                                                                                                                             
communication, directly or indirectly, with public investors in municipal securities, but 
only as they relate to the activities listed in (A) or (B) above. 
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Definition of Solicitation.  Draft new Rule G-38 would define a solicitation as any direct 

or indirect communication with an issuer for the purpose of obtaining or retaining municipal 
securities business.  This is consistent with the types of communications covered by the 
consultant definition in existing Rule G-38.  Thus, just as a consultant who currently 
communicates indirectly with an issuer through a third party (e.g., through issuer agents such as 
financial advisors, bond counsel, etc, or through conduit borrowers in connection with private 
activity bond issues) to obtain municipal securities business for a dealer can be subject to current 
Rule G-38, depending upon the specific facts and circumstances, so too could an indirect 
communication with an issuer through a third party be considered a solicitation under draft new 
Rule G-38.  The MSRB notes that the definition of municipal finance professional in existing 
Rule G-37(g)(iv) is not dependent upon the person to whom a solicitation to obtain business is 
made.  As this definition would be amended, either direct or indirect communications with an 
issuer to obtain business would trigger the application of Rule G-37.  The MSRB would not view 
this as a change in how Rule G-37 operates but instead as a change made to provide for a 
consistent definition of solicitation for purposes of Rules G-37 and G-38. 

 
 The MSRB notes that the existing concept of solicitation under Rules G-37 and G-38 

includes the notion of intent in that the communication has a purpose of obtaining municipal 
securities business.  This notion is continued in draft new Rule G-38’s formulation that a 
solicitation involves a communication “for the purpose of” obtaining business for the dealer.  
The determination of whether a particular communication is a solicitation is dependent upon the 
specific facts and circumstances relating to such communication.  Thus, if an issuer 
representative asks an associated person of a dealer whether the dealer has municipal securities 
capabilities, a limited affirmative response by the associated person, together with the provision 
to the issuer representative of contact information for dealer personnel who handle municipal 
securities business, generally would not be presumed to be a solicitation by such associated 
person.  However, this presumption may be lost depending upon the specific facts and 
circumstances, for example, if there are indications that the associated person has caused the 
circumstances to develop that were likely to result in such question being asked.  Similarly, if an 
associated person of a dealer who is providing investment banking services and corporate 
financing advice to a private company concludes, in his or her professional judgment, that an 
appropriate financing alternative may be a conduit borrowing through a private activity bond 
issue, a limited communication to the company by the associated person that such financing 
alternative may be appropriate, together with the provision to the company of contact 
information for dealer personnel who handle municipal securities business, generally would not 
be presumed to be a solicitation by such associated person.  However, this presumption may be 
lost depending upon the specific facts and circumstances, for example, if there are indications 
that the associated person is providing investment banking and corporate financing services as a 
pretense for suggesting a municipal securities issue to be handled by the dealer.  Further, in 
either example, if the associated person receives any compensation in the nature of a finder’s fee 
or referral fee with respect to such business or if the associated person engages in any other 
activities that could be deemed a solicitation with respect to such business (for example, 
attending presentations of the dealer’s municipal finance capabilities or responding to a request 
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for proposals), then the associated person will be presumed to have solicited municipal securities 
business.13 

 
Another aspect of the intent element of the term solicitation relates to communications 

that are incidental to undertaking tasks in connection with successfully completing municipal 
securities business for which the dealer has already been engaged.  These types of 
communications generally are not considered solicitations under current Rule G-37 and would 
continue not to be considered solicitations under draft new Rule G-38.  For example, if a dealer 
has engaged a non-associated person as a cash flow consultant to provide expert services on a 
negotiated underwriting for which the dealer has already been selected and the consultant 
communicates with the issuer with respect to cash flow matters relevant to the financing, then 
such communication generally would not be considered a solicitation under draft new Rule G-38.  
Similarly, if a dealer has already been selected to serve as the underwriter for an airport 
financing and a non-municipal finance professional employee of the dealer who normally works 
on airline corporate matters is used to provide his or her expertise in connection with completing 
the financing, any communications in this regard by the employee with the issuer generally 
would not be considered a solicitation under draft new Rule G-38.  However, in either case, the 
dealer must ensure that such person does not solicit the issuer, directly or indirectly, for any other 
municipal securities business on behalf of the dealer in order for that person to remain outside of 
the scope of Rule G-37. 

 
The MSRB seeks comment on the draft definition of solicitation. 
 
• Should parties other than the issuer (such as financial advisors, bond counsel, conduit 

borrowers or other governmental borrowers) be explicitly listed in the definition as 
persons to whom communications are directed? 

 
• Should a communication with a conduit borrower to hire a dealer as an underwriter 

for a private activity bond issue where the issuer ultimately must approve the 
underwriter for the issue be considered an indirect communication with the issuer? 

 
• Are the examples provided above to illustrate the concept of intent in connection with 

solicitations helpful in explaining the scope of the definition?  Should other 
circumstances be considered? 

 
• If an associated person of a dealer approaches an issuer representative to inform the 

issuer that the dealer has municipal securities capabilities and provides to the issuer 
representative contact information for dealer personnel who handle municipal 
securities business, should such a communication be considered a solicitation by such 
associated person? 

 
• Does draft Rule G-38 draw an appropriate line between those communications that 

would or would not constitute solicitations?  Would the rule effectively prohibit any 
types of contacts that are important for the marketplace, or does it fail to reach certain 

                                                 
13 See Rule G-37 Questions and Answers IV.10-13, reprinted in MSRB Rule Book. 
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types of communications that can call into question the integrity of the municipal 
securities market? 

 
Exemptions from Definition of Solicitation.  Unlike existing Rule G-38, the draft new 

rule does not provide exemptions for certain non-associated persons.  For example, existing Rule 
G-38 does not treat a lawyer, accountant or engineer as a consultant if its sole basis for 
compensation from the dealer is the actual provision of legal, accounting or engineering services 
in connection with the municipal securities business.  Existing Rule G-38 also has been 
interpreted to exclude other dealers who are members of an underwriting syndicate from the 
definition of consultant for purposes of that particular municipal securities business.  Draft new 
Rule G-38 does not include such exemptions in part because, unlike in the case of existing Rule 
G-38 where payment can come from either the dealer or any other person, the only payments that 
would be covered under the new rule are those made directly or indirectly by the dealer. 

 
• Would it be appropriate for draft new Rule G-38 to include the same types of 

exemptions provided in existing Rule G-38?  If so, should such exemptions be 
conditioned on the existence of a formal arrangement with the dealer that has been 
disclosed to the issuer?  Are there additional conditions that should be imposed in 
connection with such an exemption? 

 
• Are there other parties or roles that call for such an exemption?   
 
Prohibited Payments for Solicitations by Non-Associated Persons.  Draft new Rule G-

38 would prohibit a dealer from providing or agreeing to provide, directly or indirectly, payment 
to non-associated persons for soliciting municipal securities business.  The term payment is 
defined in Rule G-37 as any gift, subscription, loan, advance, or deposit of money or anything of 
value.  Payment is not limited to cash compensation and can consist of anything of value, 
including reciprocal agreements to engage another party in exchange for obtaining municipal 
securities business.  For example, if a person obtains specific municipal securities business for a 
dealer in exchange for being hired by the dealer to provide services in connection with a different 
engagement of municipal securities business, such quid pro quo arrangement would constitute 
payment for purposes of draft new Rule G-38.  Further, there is no requirement under draft new 
Rule G-38 that there exist a formalized agreement to provide payment that induces the 
communication on behalf of the dealer.  Thus, a communication by any person could be 
considered a solicitation even if it is undertaken without the dealer’s prior knowledge or 
arrangement.  In such an instance, the dealer would be prohibited under draft new Rule G-38 
from paying a “finder’s fee” to such person for such communication if the person is not 
associated with the dealer. 

 
• Should the rule limit its reach solely to those persons who have an agreement or 

understanding with a dealer to solicit municipal securities business in exchange for 
payment? 

 
• Should the rule limit only cash compensation, or only certain types of non-cash 

compensation? 
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• Should payment by the issuer from bond proceeds to persons who have solicited 
municipal securities business for a dealer be considered an indirect payment by the 
dealer? 

 
• Is it appropriate for the rule to limit quid pro quo arrangements where the dealer 

engages a non-associated person for a different engagement of municipal securities 
business? 

 
• Instead of prohibiting payment to solicitors who are not associated with the dealer, 

should the rule prohibit the dealer from engaging in any municipal securities business 
where such business has been solicited by a non-associated person of the dealer? 

 
Disclosure.  Existing Rule G-38 requires that the dealer provide specific information to 

issuers and on Form G-37/G-38 about a consultant’s role, compensation arrangement and 
amounts paid to it.  In addition, dealers currently are required to disclose non-de minimis 
political contributions made to officials of issuers with which the consultant has communicated 
on behalf of the dealer during the period beginning six months prior to such communication and 
ending six months after the communication, as well as payments to state and local political 
parties operating within the jurisdiction of such issuers during such period.  These contributions 
could subject the dealer to the ban on municipal securities business under Rule G-37 only if they 
were indirect contributions of the dealer pursuant to section (d) of Rule G-37.  If, pursuant to 
draft new Rule G-38, the dealer were to make such consultant an associated person who 
undertakes the same solicitation duties (thereby becoming a municipal finance professional for 
purposes of Rule G-37), none of the information regarding role and compensation would be 
subject to disclosure.  However, all non-de minimis contributions made by the new municipal 
finance professional to any official of an issuer would be subject to disclosure on revised Form 
G-37 and could subject the dealer to a two-year ban on municipal securities business with such 
issuer.14 

 
• Would the process of soliciting business for dealers become less transparent to 

issuers, the marketplace and the public if dealers were to take solicitors on as 
associated persons subject to the requirements of Rule G-37 as opposed to remaining 
subject to the consultant requirements of existing Rule G-38? 

 
• Would the benefits of subjecting such solicitors to the fair practice standards and 

supervisory requirements of MSRB rules (including the potential ban on municipal 
securities business as a result of their non-de minimis contributions) outweigh this 
potential loss of public information? 

 
                                                 
14 Any contribution to an official of an issuer from which such municipal finance 

professional has solicited business made during the six month period prior to becoming a 
municipal finance professional, and all contributions made during the one year period 
after ceasing solicitation activities, also would be covered by Rule G-37.  However, the 
disclosure of contributions and payments on revised Form G-37 would require only that 
the contributor category be disclosed, not the name and address of the contributor. 
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• Should more information about an associated person’s arrangements with dealers be 
made public through revised Form G-37 or be required to be provided to issuers?  For 
example, should the MSRB maintain disclosure requirements regarding compensation 
arrangements and payments made to solicitors who are associated persons but not 
employees of a dealer? 

 
Recordkeeping.  In connection with draft new Rule G-38, the MSRB also is proposing to 

delete references to Rule G-38 from the recordkeeping requirements of Rules G-8 and G-9. 
 
• Should the MSRB establish any recordkeeping requirements in connection with draft 

new Rule G-38? 
 

 * * * * * 
 

Comments from all interested parties are welcome.  Comments should be submitted no 
later than June 4, 2004 and may be directed to Ernesto A. Lanza, Senior Associate General 
Counsel.  Written comments will be available for public inspection. 
 
April 5, 2004 

 
* * * * * 

 
Text of Draft Amendments 

 
[Rule G-38, on Consultants, repealed in its entirety and replaced by Rule G-38, on 
Solicitation of Municipal Securities Business, as follows:] 
 
Rule G-38.  Solicitation of Municipal Securities Business 
 
(a) No broker, dealer or municipal securities dealer may provide or agree to provide, directly or 
indirectly, payment to any person, other than an associated person of such broker, dealer or 
municipal securities dealer, for a solicitation on behalf of such broker, dealer or municipal 
securities dealer. 
 
(b)(i) The term “solicitation” means a direct or indirect communication with an issuer for the 
purpose of obtaining or retaining municipal securities business. 
 

(ii) The terms “issuer,” “municipal securities business” and “payment” shall have the 
meanings set forth in Rule G-37(g). 

 
 * * * * * 
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Rule G-37.  Political Contributions and Prohibitions on Municipal Securities Business 

(a) No change. 

(b)(i) No change. 

(ii) For an individual designated as a municipal finance professional solely pursuant to 
subparagraph (B) of paragraph (g)(iv) of this rule, the provisions of paragraph (b)(i) shall apply 
to contributions made by such individual to officials of an issuer prior to becoming a municipal 
finance professional only if such individual solicits (within the meaning of Rule G-38(b)(i)) 
municipal securities business from such issuer. 

(iii) No change. 

(c)-(d) No change. 

(e)(i) Except as otherwise provided in paragraph (e)(ii), each broker, dealer or municipal 
securities dealer shall, by the last day of the month following the end of each calendar quarter 
(these dates correspond to January 31, April 30, July 31 and October 31) send to the Board Form 
G-37/G-38 setting forth, in the prescribed format, the following information: 

(A)-(B)  No change. 

(C) any information required to be included on Form G-37/G-38 for such calendar 
quarter pursuant to paragraph (e)(iii); 

(D) any information required to be disclosed pursuant to section (e) of rule 
G-38;  

(D) (E) such other identifying information required by Form G-37/G-38; and  

(F)  No change. 

The Board shall make public a copy of each Form G-37/G-38 received from any broker, dealer 
or municipal securities dealer. 

(ii)(A) No broker, dealer or municipal securities dealer shall be required to send Form G-
37/G-38 to the Board for any calendar quarter in which either: 

(A) (1) such broker, dealer or municipal securities dealer has no information that 
is required to be reported pursuant to clauses (A) through (C) (D) of paragraph (e)(i) for 
such calendar quarter; or 

(B) (2) subject to clause (B) of this paragraph (e)(ii), such broker, dealer or 
municipal securities dealer has not engaged in municipal securities business, but only if 
such broker, dealer or municipal securities dealer: 
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(1) (a) had not engaged in municipal securities business during the seven 
consecutive calendar quarters immediately preceding such calendar quarter; and 

(2) (b) has sent to the Board completed Form G-37x setting forth, in the 
prescribed format, (i) a certification to the effect that such broker, dealer or 
municipal securities dealer did not engage in municipal securities business during 
the eight consecutive calendar quarters immediately preceding the date of such 
certification, (ii) certain acknowledgments as are set forth in said Form G-37x 
regarding the obligations of such broker, dealer or municipal securities dealer in 
connection with Forms G-37/G-38 and G-37x under this paragraph (e)(ii) and rule 
G-8(a)(xvi), and (iii) such other identifying information required by Form G-37x; 
provided that, if a broker, dealer or municipal securities dealer has engaged in 
municipal securities business subsequent to the submission of Form G-37x to the 
Board, such broker, dealer or municipal securities dealer shall be required to 
submit a new Form G-37x to the Board in order to again qualify for an exemption 
under this clause (B).  subclause (A)(2).  The Board shall make public a copy of 
each Form G-37x received from any broker, dealer or municipal securities dealer. 

(B) If for any calendar quarter a broker, dealer or municipal securities 
dealer has met the requirements of clause (A)(2) of this paragraph (e)(ii) but has 
information that is required to be reported pursuant to clause (D) of paragraph 
(e)(i), then such broker, dealer or municipal securities dealer shall be required to 
send Form G-37/G-38 to the Board for such quarter setting forth only such 
information as is required to be reported pursuant to clauses (D) and (E) of 
paragraph (e)(i). 

(iii) If a broker, dealer or municipal securities dealer engages in municipal securities 
business during any calendar quarter after not having reported on Form G-37/G-38 the 
information described in clause (A) of paragraph (e)(i) for one or more contributions or 
payments made during the two-year period preceding such calendar quarter solely as a result of 
clause (B) (A)(2) of paragraph (e)(ii), such broker, dealer or municipal securities dealer shall 
include on Form G-37/G-38 for such calendar quarter all such information (including year and 
calendar quarter of such contributions or payments) not so reported during such two-year period. 

(iv) A broker, dealer or municipal securities dealer that submits Form G-37/G-38 or Form 
G-37x to the Board shall either: 

(A) No change. 

(B) submit an electronic version of such form to the Board in such format and 
manner specified in the current Instructions for Forms G-37/G-38 and Form G-37x. 

(f) No change. 

(g) Definitions. 
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(i)-(iii) No change. 

(iv) The term “municipal finance professional” means: 

(A) No change. 

(B) any associated person who solicits (within the meaning of Rule G-38(b)(i)) 
municipal securities business, as defined in paragraph (vii); 

(C)-(E) No change. 

Each person designated by the broker, dealer or municipal securities dealer as a 
municipal finance professional pursuant to Rule G-8(a)(xvi) is deemed to be a municipal finance 
professional.  Each person designated a municipal finance professional shall retain this 
designation for one year after the last activity or position which gave rise to the designation. 

(v)-(viii) No change. 

(h)-(j) No change. 

 * * * * * 

Rule G-8.  Books and Records to be Made by Brokers, Dealers and Municipal Securities 
Dealers 

(a)  Description of Books and Records Required to be Made.  Except as otherwise specifically 
indicated in this rule, every broker, dealer and municipal securities dealer shall make and keep 
current the following books and records, to the extent applicable to the business of such broker, 
dealer or municipal securities dealer: 

 (i)-(xv) No change. 

(xvi) Records Concerning Political Contributions and Prohibitions on Municipal 
Securities Business Pursuant to Rule G-37. Records reflecting: 

(A)-(G) No change. 

(H) Brokers, dealers and municipal securities dealers shall 
maintain copies of the Forms G-37/G-38 and G-37x sent to the Board 
along with the certified or registered mail receipt or other record of 
sending such forms to the Board. 

(I)-(J) No change. 

(K) No broker, dealer or municipal securities dealer shall be 
subject to the requirements of this paragraph (a)(xvi) during any 
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period that such broker, dealer or municipal securities dealer has 
qualified for and invoked the exemption set forth in subparagraph 
(B) clause (A)(2) of paragraph (e)(ii) of rule G-37; provided, 
however, that such broker, dealer or municipal securities dealer 
shall remain obligated to comply with clause (H) of this paragraph 
(a)(xvi) during such period of exemption.  At such time as a 
broker, dealer or municipal securities dealer that has been 
exempted by this clause (K) from the requirements of this 
paragraph (a)(xvi) engages in any municipal securities business, all 
requirements of this paragraph (a)(xvi) covering the periods of 
time set forth herein (beginning with the then current calendar year 
and the two preceding calendar years) shall become applicable to 
such broker, dealer or municipal securities dealer. 

(xvii) No change. 

(xviii) [RESERVED] Records Concerning Consultants Pursuant to Rule G-38. 
Each broker, dealer and municipal securities dealer shall maintain:  

(A) a listing of the name of the consultant pursuant to the Consultant Agreement, 
business address, role (including the state or geographic area in which the consultant is 
working on behalf of the broker, dealer or municipal securities dealer) and compensation 
arrangement of each consultant; 

(B) a copy of each Consultant Agreement referred to in rule G-38(b); 

(C) a listing of the compensation paid in connection with each such 
Consultant Agreement; 

(D) where applicable, a listing of the municipal securities business obtained 
or retained through the activities of each consultant; 

(E) a listing of issuers and a record of disclosures made to such issuers, 
pursuant to rule G-38(d), concerning each consultant used by the broker, dealer or 
municipal securities dealer to obtain or retain municipal securities business with 
each such issuer;  

(F) records of each reportable political contribution (as defined in rule G-
38(a)(vi)), which records shall include: 

    (1) the names, city/county and state of residence of contributors; 

    (2) the names and titles (including any city/county/state or other political 
subdivision) of the recipients of such contributions; and 

    (3) the amounts and dates of such contributions; 
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(G) records of each reportable political party payment (as defined in rule G-
38(a)(vii)), which records shall include: 

    (1) the names, city/county and state of residence of contributors; 

    (2) the names and titles (including any city/county/state or other political 
subdivision) of the recipients of such contributions; and 

    (3) the amounts and dates of such payments; 

(H) records indicating, if applicable, that a consultant made no reportable 
political contributions (as defined in rule G-38(a)(vi)) or no reportable political 
party payments (as defined in rule G-38(a)(vii)); 

(I) a statement, if applicable, that a consultant failed to provide any report of 
information to the dealer concerning reportable political contributions or 
reportable political party payments; and 

(J) the date of termination of any consultant arrangement. 

(xix)-(xxii) No change. 

(b)-(g) No change. 

 * * * * * 

Rule G-9.  Preservation of Records 

(a) Records to be Preserved for Six Years. Every broker, dealer and municipal securities dealer 
shall preserve the following records for a period of not less than six years: 

(i)-(vii) No change. 

(viii) the records to be maintained pursuant to rule G-8(a)(xvi); provided, 
however, that copies of Forms G-37x shall be preserved for the period during which such 
Forms G-37x are effective and for at least six years following the end of such 
effectiveness; and 

(ix) the records regarding information on gifts and gratuities and employment 
agreements required to be maintained pursuant to rule G-8(a)(xvii).; and 

(x) the records required to be maintained pursuant to rule G-8(a)(xviii). 

(b)-(g) No change. 
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FORM G-37X MSRB 
 
Name of dealer: ______________________________________________________________________________ 
 
The undersigned, on behalf of the dealer identified above, does hereby certify that such dealer did not engage in 
“municipal securities business” (as defined in Rule rule G-37) during the eight full consecutive calendar quarters 
ending immediately on or prior to the date of this Form G-37x. 
 
The undersigned, on behalf of such dealer, does hereby acknowledge that, notwithstanding the submission of this 
Form G-37x to the MSRB, such dealer will be required to: 
 

(1) submit Form G-37/G-38 for each calendar quarter unless it has met all of the requirements for an 
exemption set forth in Rule rule G-37(e)(ii) for such calendar quarter; 

(2) submit Form G-37/G-38 for each calendar quarter in which it has information relating to 
consultants that is required to be reported pursuant to rule G-37(e)(ii)(B), regardless of 
whether the dealer has qualified for the exemption set forth in rule G-37(e)(ii)(A)(2); 

(2) (3) undertake the recordkeeping obligations set forth in Rule rule G-8(a)(xvi) at such time as it no 
longer qualifies for the exemption set forth in Rule rule G-8(a)(xvi)(K); 

(3) (4) undertake the disclosure obligations set forth in Rule rule G-37(e), including in particular the 
disclosure obligations under paragraph (e)(iii) thereof, at such time as it no longer qualifies for the 
exemption set forth in Rule rule G-37(e)(ii)(B) (A)(2); and 

(4) (5) submit a new Form G-37x in order to again meet the requirements for the exemption set forth in 
Rule rule G-37(e)(ii)(B) (A)(2) in the event that the dealer has engaged in municipal securities 
business subsequent to the date of this Form G-37x and thereafter wishes to qualify for said 
exemption. 

 
 
 
Signature: ______________________________________________________ Date: _______________________ 

           (must be officer of dealer) 
 

Name: _________________________________________________________ Phone: ______________________ 
 
Address: ____________________________________________________________________________________ 
 
 

Submit to: Municipal Securities Rulemaking Board 
1900 Duke Street, Suite 600 
Alexandria, Virginia 22314 
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FORM G-37/G-38 MSRB 
 
 
Name of dealer: ______________________________________________________________________________ 
 
Report period: _______________________________________________________________________________ 
 
 

I.   CONTRIBUTIONS made to issuer officials (list by state) 
 
State  Complete name, title (including   Contributions by each contributor category   

 any city/county/state or other  (i.e., dealer, dealer controlled PAC, municipal  
 political subdivision) of issuer  finance professional controlled PAC,  

official     municipal finance professionals 
and non-MFP executive officers).  For each 
contribution, list contribution amount 
and contributor category (For example, 
$500 contribution by non-MFP executive officer) 

 
       If any contribution is the subject of an automatic 
       exemption pursuant to Rule G-37(j), list amount 
       of  contribution and date of such automatic 
       exemption. 
 
 
 
 
 
 
 

II.   PAYMENTS made to political parties of states or political subdivisions (list by state) 
 
State  Complete name (including any  Payments by each contributor category 

city/county/state or other   (i.e., dealer, dealer controlled PAC, municipal 
political subdivision) of   finance professional controlled PAC, 

 political party    municipal finance professionals and non-MFP 
executive officers). For each payment, list payment 
amount and contributor category (For example, $500 
payment by non-MFP executive officer) 
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III.  ISSUERS with which dealer has engaged in municipal securities business (list by state) 
 

State   Complete name of issuer   Type of municipal securities 
and city/county    business (negotiated underwriting, 

agency offering, private placement,  
financial advisor, or remarketing agent) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Signature: ________________________________ Date: ____________________________________________ 
  (must be officer of dealer) 
 
Name: ______________________________________________________________________________________ 
 
Address:  ____________________________________________________________________________________ 
 
                ____________________________________________________________________________________ 
 
Phone: ______________________________________________________________________________________ 
 
 

Submit two completed forms quarterly by 
due date (specified by the MSRB) to: 

 
Municipal Securities Rulemaking Board 
1900 Duke Street 
Suite 600 
Alexandria, VA 22324 
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IV.  CONSULTANTS 
(specific information for each consultant must be attached) 

 
 
NAME OF CONSULTANT (PURSUANT TO CONSULTANT AGREEMENT): 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
 
 
 
 
Signature: ________________________________ Date: ____________________________________________ 
  (must be officer of dealer) 
 
Name: ______________________________________________________________________________________ 
 
Address:  ____________________________________________________________________________________ 
 
                ____________________________________________________________________________________ 
 
Phone: ______________________________________________________________________________________ 
 
 

Submit two completed forms quarterly by 
due date (specified by the MSRB) to: 

 
Municipal Securities Rulemaking Board 
1900 Duke Street 
Suite 600 
Alexandria, VA 22324 
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ATTACHMENT TO FORM G-37/G-38 
(submit a separate attachment sheet for each consultant listed under IV) 
 
Name of Consultant (pursuant to Consultant Agreement): ___________________________________________ 
 
____________________________________________________________________________________________ 
 
Consultant’s Business Address: _________________________________________________________________ 
 
Role to be Performed by Consultant (including the state or geographic area in which the consultant is 
working on behalf of the broker, dealer or municipal securities dealer): ________________________________ 
 
____________________________________________________________________________________________ 
 
Compensation Arrangement: ___________________________________________________________________ 
 
Municipal Securities Business Obtained or Retained by Consultant (list each such business separately and, if 
applicable, indicate dollar amounts paid to consultant connected with particular municipal securities 
business): 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
Total Dollar Amount Paid to Consultant during Reporting Period: ____________________________________ 
 
Contributions Made to Issuer Officials by Consultant and Any Partner, Director, Officer or Employee of the 
Consultant Who Communicates with An Issuer Official to Obtain Municipal Securities Business for the 
Broker, Dealer or Municipal Securities Dealer or Any PAC Controlled by Any of These Entities or Persons: 
 
State  Complete name and title (including any  For each contribution, 
  city/county/state or other political  list contribution amount and 

subdivision) of issuer official contributor category (i.e., company, 
individual, company controlled PAC or 
individual controlled PAC) 

 
 
 
 
Payments Made to Political Parties of States and Political Subdivisions by Consultant and Any Partner, 
Director, Officer or Employee of the Consultant Who Communicates with An Issuer Official to Obtain 
Municipal Securities Business for the Broker, Dealer or Municipal Securities Dealer or Any PAC Controlled 
by Any of These Entities or Persons: 
 
State  Complete name (including any   For each payment, list 
  city/county/state or other political  payment amount and 

subdivision) of political party contributor category (i.e., company, 
individual, company controlled PAC or 
individual controlled PAC) 
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MSRB Notice 2004-32 
(September 29, 2004) 
 
Request for Comments on Revised Draft Amendments to Rule G-38 Relating to Solicitation 
of Municipal Securities Business 
 
INTRODUCTION 
 

The Municipal Securities Rulemaking Board (“MSRB”) has noted that some practices of 
consultants who solicit municipal securities business1 on behalf of brokers, dealers and 
municipal securities dealers (“dealers”) could potentially present challenges to maintaining the 
integrity of the municipal securities market.  The MSRB believes that, as a proactive measure, it 
may be appropriate to apply the basic standards of fair practice and professionalism embodied in 
MSRB rules to those who solicit municipal securities business on behalf of dealers.  Such actions 
would raise the ethical standards under which municipal securities business is solicited by 
independent solicitors to the standards already applicable to dealer personnel. 

 
 The MSRB published a notice on April 5, 2004 (the “April Notice”) requesting 

comments on draft amendments replacing the existing language of Rule G-38 relating to 
consultants with a provision limiting paid solicitations of municipal securities business on behalf 
of a dealer solely to persons associated with the dealer.2    The MSRB received comments from 
28 commentators.  After reviewing these comments, the MSRB has determined to republish the 
draft amendments, with certain modifications, for further comment from industry participants. 
 
EXECUTIVE SUMMARY OF REVISED DRAFT AMENDMENTS 

 
The revised draft amendments to Rule G-38 would: 
 
● prohibit a dealer from making payments for solicitation of municipal securities 

business to any person who is not an associated person of the dealer. 
 
● require a dealer to enter into an agreement with any solicitor who is not a partner, 

director, officer or employee of the dealer (an “independent solicitor”) in which, 
among other things, the solicitor explicitly agrees to be treated as an associated 
person of the dealer with respect to its solicitation activities on the dealer’s behalf. 

                                                 
1 Pursuant to Rule G-37(g)(vii), municipal securities business includes the purchase of a 

primary offering of municipal securities by a dealer from the issuer on other than a 
competitive bid basis (such as a negotiated underwriting), the offer or sale of a primary 
offering of municipal securities by a dealer on behalf of an issuer (such as a private 
placement or an offering of municipal fund securities), and the provision of financial 
advisory, consultant or remarketing agent services by a dealer to an issuer for a primary 
offering of municipal securities in which the dealer was chosen on other than a 
competitive bid basis. 

2 The MSRB also sought comment on certain related amendments to Rule G-37, Rule G-8 
and Rule G-9 (on preservation of records). 
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● any paid solicitor would be subject to MSRB rules with respect to its solicitation 

activities on behalf of the dealer, including: 
— Rule G-17 (on fair dealing); 
— Rule G-20 (on gifts and gratuities); 
— Rule G-27 (on supervision); and 
— Rule G-37 (on political contributions and prohibitions on municipal 

securities business), under which the solicitor would be a municipal 
finance professional (“MFP”) of the dealer. 

 
• require a dealer to disclose, both on Form G-37/G-38 and to any issuer solicited 

by an independent solicitor, among other things, information about: 
— the solicitor’s identity, role and compensation arrangement; and 
— whether the dealer has other arrangements with the solicitor calling for 

payments by the dealer to the solicitor. 
 
●  define solicitation as a direct or indirect communication with an issuer for the 

purpose of obtaining or retaining municipal securities business. 
 
In addition, amendments would be made to Rules G-37 and G-8 (on books and records), as well 
as to Forms G-37/G-38 and G-37x, consistent with the provisions described above.  The revised 
draft amendments are described more fully below. 
 

This notice also makes clear that the definition of solicitation included in the revised draft 
amendments is consistent with how such term is currently used in existing Rules G-37 and G-38.  
The MSRB notes that the concept of solicitation under existing Rules G-37 and G-38 includes 
the element of intent in that a communication must have a purpose of obtaining municipal 
securities business in order to be considered a solicitation.  This notice illustrates how the 
element of intent may be applied to various types of communications, including certain limited 
communications with issuer representatives, promotional communications, work-related 
communications and communications with conduit borrowers. 

 
BACKGROUND 

 
Current Rule G-38 was adopted by the MSRB to address actual and perceived abuses 

associated with the awarding of municipal securities business to dealers.  The rule was intended 
to limit undisclosed relationships that could pose potential conflicts-of-interest or result in 
potentially improper conduct by consultants attempting to obtain business for dealers.  As 
initially adopted, the rule required that the relationship between a dealer and its consultant be 
embodied in a formal agreement setting forth, among other things, the role of the consultant and 
compensation arrangement.3  In addition, the rule required that the dealer disclose information 
about its consulting arrangements to any issuer from which a consultant would solicit municipal 
securities business on its behalf so that the issuer would be aware of the existence and nature of 

                                                 
3 See “Consultants:  Rule G-38,” January 17, 1996, MSRB Reports, Vol. 16, No. 1 (Jan. 

1996). 
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the relationship when making its decision to award business.  Furthermore, to help deter and 
detect attempts by dealers to avoid the limitations placed on certain activities by Rule G-37 and 
Rule G-20 (on gifts and gratuities),4 Rule G-38 also required disclosure to the MSRB on Form 
G-37/G-38 of the terms of the consulting arrangements and the business obtained by consultants.  
These Forms G-37/G-38 are made available to the public through the MSRB web site at 
www.msrb.org. 

 
The MSRB subsequently amended Rule G-38 to provide further safeguards against 

undisclosed conflicts-of-interests and potential circumvention of Rule G-37.5  As amended and 
currently in effect, Rule G-38 requires dealers to obtain from their consultants, and to disclose on 
Form G-37/G-38, information on contributions made by their consultants to officials of issuers 
with which the consultants have communicated and payments made by consultants to state and 
local political parties operating within the jurisdiction of such issuers. 

 
The MSRB believes that its consultant disclosure requirements have been extremely 

effective in bringing to light many aspects of dealer practices relating to the use of consultants to 
solicit municipal securities business.  However, as noted in the April Notice, several factors have 
caused the MSRB to consider whether some consultant practices may present challenges to the 
municipal securities market if left unchecked.  As a proactive measure to forestall the potential 
growth of questionable practices that could imperil the high level of integrity of the municipal 
securities market, the MSRB published the original draft amendments to Rule G-38 to raise the 
ethical standards of the municipal securities industry.  The amendments would apply the basic 
standards of fair practice and professionalism embodied in MSRB rules to the process by which 
municipal securities business is solicited. 

 
The MSRB appreciates the comments it received from industry participants on the April 

Notice and, where appropriate, has made certain revisions to the draft amendments to reflect 
these comments.  However, the majority of the comments received by the MSRB related to the 
political activities of consultants and the potential application, either in whole or in part, of Rule 
G-37 to contributions made by consultants, with only limited commentary on the other facets of 
the proposal.  Although the possibility of circumvention of Rule G-37 was one important factor 
in the MSRB’s decision to seek comment on the proposal, the MSRB also believes that the basic 
standards of fair practice and professionalism embodied in MSRB rules, which apply to all other 
                                                 
4 Rule G-37 prohibits dealers from engaging in municipal securities business with issuers 

for two years after certain contributions to issuer officials are made by dealers, their 
MFPs or political action committees (“PACs”) controlled by the dealers or their MFPs.  
The rule also requires disclosure on Form G-37/G-38 of political contributions to issuer 
officials and payments to state and local political parties made by dealers, MFPs, other 
dealer executive officers, and PACs controlled by the dealers or their MFPs.  Rule G-20 
places limitations on gifts made to individuals in relation to the municipal securities 
activities of the individuals’ employers. 

5 See “Requirements for Dealers to Obtain from Their Consultants Information on Political 
Contributions and Payments to Political Parties and for Dealers to Report Such 
Information to the Board,” December 9, 1999, MSRB Reports, Vol. 20, No. 1 (March 
2000). 
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municipal securities activities undertaken on behalf of dealers, should be made applicable to the 
process by which municipal securities business is solicited.  Furthermore, the MSRB is 
concerned whether increases in levels of compensation paid to consultants for successfully 
obtaining municipal securities business could motivate consultants to use more aggressive tactics 
in their contacts with issuers.  Both of these concerns served as critical bases for the MSRB’s 
rulemaking proposal to ensure that the activities of persons who solicit municipal securities 
business on behalf of dealers are appropriately supervised and subject to the industry’s ethical 
standards of fair practice and professionalism. 

 
Thus, the MSRB is publishing for further industry comment a revised version of the draft 

amendments to Rule G-38.  The revision would include the requirement that paid solicitations of 
municipal securities business on behalf of a dealer be undertaken only by persons associated with 
the dealer, as in the original draft amendments.  However, with respect to the solicitation 
activities of certain categories of persons, the revised version of draft Rule G-38 would differ 
from the original draft amendments by retaining many of the requirements relating to contractual 
arrangements and disclosure of various items of information (with certain modifications) that 
exist under current Rule G-38 with respect to consultants.  The MSRB also is publishing related 
revised draft amendments to Rule G-37, Rule G-8 and Forms G-37/G-38 and G-37x.6 

 
The MSRB seeks comments on all facets of the revised draft amendments.  The principal 

provisions of the revised draft amendments are summarized below.7  This is followed by a 
discussion of the principal comments received on the original draft amendments.  To the extent 
that the MSRB received substantive comments on the April Notice, the MSRB considered the 
merits of the comments and made certain revisions to the proposal, as noted below. 

 
SUMMARY OF REVISED DRAFT AMENDMENTS 
 
Summary of Revised Draft Amendments to Rule G-38 

 
  Existing Rule G-38 on consultants would be deleted in its entirety.  In its place, new 

draft Rule G-38, on solicitation of municipal securities business, is proposed for comment.  
Revised draft Rule G-38 would establish further requirements for paid solicitors of a dealer, 
other than partners, directors, officers or employees of the dealer (“independent solicitors”), that 
were not included in the original draft Rule G-38 but are similar in many respects to the 
consultant requirements under existing Rule G-38. 

 
Prohibited Payments.  As originally proposed in the April Notice, new Rule G-38 

would prohibit dealers from making any direct or indirect payment to any person, other than an 

                                                 
6 The revised draft amendments do not amend Rule G-9 (on preservation of records), as 

did the original draft amendments.  As a result of changes made to the draft amendments 
to Rule G-38, the record retention requirement of Rule G-9 with respect to records 
created under Rule G-38 would be retained. 

7 The full text of the revised draft amendments, as well as revised draft Forms G-37/G-38 
and G-37x, appear at the end of this notice. 
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associated person of the dealer, for any solicitation of municipal securities business on behalf of 
the dealer.  This prohibition is retained in the revised draft amendments. 

 
Definition of Solicitation.    The original draft amendments defined solicitation as a 

direct or indirect communication with an issuer for the purpose of obtaining or retaining 
municipal securities business.  In addition, the April Notice included a discussion regarding how 
this definition should be applied and sought comment from the industry in this regard.  The 
revised draft amendments do not modify the original language of this definition.  However, the 
MSRB provides a more extensive discussion below on how this definition should be applied. 

 
New Requirements with Respect to Independent Solicitors.  The revised draft 

amendments establish certain requirements for independent solicitors that were not included in 
the original draft amendments.  In most respects, these requirements are modeled after similar 
requirements under existing Rule G-38 that apply to consultants.  These requirements would not 
apply to the solicitation activities of partners, directors, officers or employees of the dealer. 

 
Solicitation Agreement – The dealer would be required to enter into a written agreement 

with an independent solicitor (a “solicitation agreement”) before the independent solicitor 
engages in communication with an issuer.  A solicitation agreement must include the following: 

 
• name, business address, role (including state or geographic area in which the 

independent solicitor is working for the dealer) and compensation arrangement.  
This is the same information required under current Rule G-38 for consultants. 

 
• if the independent solicitor is not an individual (i.e., it is a corporation, 

partnership or other entity), a requirement that the independent solicitor provide to 
the dealer a list of any partner, director, officer or employee of the independent 
solicitor who directly or indirectly communicates with an issuer to obtain 
municipal securities business on behalf of the dealer (“solicitor personnel”).  
These are the same types of personnel for which an entity acting as a consultant 
must provide contribution information under current Rule G-38. 

 
• a requirement that the independent solicitor provide to the dealer a list of all 

contributions to issuer officials and payments to state or local political parties 
made by the independent solicitor, any solicitor personnel and any political action 
committee (“PAC”) controlled by the independent solicitor or solicitor personnel.8  
Although somewhat similar to the types of contribution and payment information 
required to be provided by a consultant under current Rule G-38, the range of 

                                                 
8 Contributions to issuer officials and payments to state or local political parties by an 

independent solicitor who is an individual or by solicitor personnel would be subject to 
the same de minimis exclusions available to MFPs under Rule G-37, in which case such 
contributions and payments need not be reported. 
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contributions and payments required to be disclosed would be broader than under 
current Rule G-38.9 

 
• an agreement that the independent solicitor (if the solicitor is an individual) or any 

of its solicitor personnel (if the solicitor is an entity) is an associated person of the 
dealer with respect to solicitation activities undertaken on behalf of the dealer, 
that such solicitation activities on behalf of the dealer shall be subject to the 
direction and supervision of the dealer, and that such person shall undertake 
solicitation activities for the dealer in conformity with MSRB rules.  This 
requirement does not appear in current Rule G-38 and is intended both to ensure 
that independent solicitors and their solicitor personnel conform their solicitation 
activities to standards of fair practice and professionalism and to eliminate any 
ambiguity as to whether the independent solicitor would be considered an 
associated person for purposes of the rule. 

 
Disclosure to Issuers – The dealer would be required to make disclosures to issuers on 

the use of independent solicitors in a manner similar to the disclosures required under current 
Rule G-38 relating to consultants.10  The disclosures to the issuer would consist of the following: 
 

• the name, business address, role (including state or geographic area in which the 
independent solicitor is working for the dealer) and compensation arrangement.  
This is the same information required under current Rule G-38 for consultants. 

 
● if the independent solicitor is an entity, a list of all solicitor personnel.  This 

requirement does not appear in current Rule G-38 and is intended to provide 
issuers with information that would help them understand the nature of the 
relationships that may exist with respect to individuals who communicate with 
them about municipal securities business. 

 
● a statement as to whether the dealer has any existing arrangement (other than a 

solicitation agreement required under revised draft Rule G-38) with the 

                                                 
9 Under current Rule G-38, reportable contributions and payments are limited to those 

made to officials of issuers with which a consultant has communicated and those made to 
political parties operating within the geographic area of issuers with which the consultant 
has communicated.  However, since independent solicitors would also be MFPs under 
Rule G-37 by virtue of their status as associated persons of the dealer, the contributions 
and payments covered by revised draft Rule G-38 would include (with certain limitations 
under the “look back” provision of Rule G-37(b)(ii)) those made to any issuer official or 
to any state or local political party regardless of whether the independent solicitor has 
communicated with the issuer, and the time frame for which contributions and payments 
are covered also would change. 

10 The disclosure must be made either (i) prior to the selection of the dealer for the 
particular municipal securities business being sought or (ii) at or prior to the independent 
solicitor’s first communication with the issuer for any municipal securities business. 
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independent solicitor or any of its solicitor personnel under which any direct or 
indirect payments from the dealer are or may be payable to the independent 
solicitor or its solicitor personnel with respect to any activities of the independent 
solicitor relating to the issuer.11  This requirement does not appear in current Rule 
G-38 and is intended to provide issuers with information that would help them 
understand the nature of the business and financial relationships that may exist 
between a dealer and the independent solicitors they use to solicit business and to 
identify any potential conflicts of interest. 

 
Disclosure to MSRB on Form G-37/G-38 – The dealer would be required to make 

disclosures on revised draft Form G-37/G-38 regarding the use of independent solicitors in a 
manner similar to the disclosures required under current Form G-37/G-38 with respect to 
consultants.  The disclosures on Form G-37/G-38 would consist of the following: 
 

● the name, business address, role (including the state or geographic area in which 
the independent solicitor is working on behalf of the dealer), compensation 
arrangement, any municipal securities business obtained or retained by the 
independent solicitor (with each such business listed separately) and dollar 
amounts paid to the independent solicitor connected with particular municipal 
securities business, if applicable.  These are the same requirements applicable 
under current Form G-37/G-38 with respect to consultants. 

 
● if the independent solicitor is an entity, a list of all solicitor personnel.  This 

information is currently not required on Form G-37/G-38 and is intended to 
provide the marketplace and enforcement agencies with information helpful in 
understanding the nature of the relationships that may exist with respect to 
individuals who solicit municipal securities business. 

 
● a check-box disclosure of whether the dealer has any existing arrangement (other 

than a solicitation agreement required under revised draft Rule G-38) with the 
independent solicitor or any of its solicitor personnel under which any direct or 
indirect payments from the dealer are or may be payable to the independent 
solicitor or its solicitor personnel with respect to any activities of the independent 
solicitor relating to issuers of municipal securities.12  This requirement does not 

                                                 
11 Some examples of existing arrangements that would be subject to this requirement 

include agreements under which the independent solicitor seeks, on behalf of the dealer, 
derivatives, public funds management or other types of business with the issuer.  This 
provision only requires disclosure of whether such other arrangement exists and would 
not require the dealer to disclose any of the terms of such relationship. 

12 Unlike in the case of the disclosure required to be made to an individual issuer as to 
whether there exists such an arrangement for that specific issuer, the dealer would be 
required to provide an affirmative response on Form G-37/G-38 if any such arrangement 
exists for any issuer of municipal securities.  See revised draft Form G-37/G-38 appearing 
at the end of this notice.  This provision only requires disclosure of whether such other 
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appear in current Rule G-38 and is intended to provide the marketplace and 
enforcement agencies with information helpful in identifying potential conflicts of 
interest and understanding the nature of the business and financial relationships 
that may exist between dealers and their independent solicitors.  The existence of 
other arrangements relating to issuers of municipal securities in certain 
circumstances also may indicate potential indirect payments to independent 
solicitors for solicitations of municipal securities business. 

 
Form G-37/G-38 would be revised to include such items of information.  Since contributions to 
issuer officials and payments to state or local political parties made by independent solicitors, 
their solicitor personnel and PACs they control would be treated as contributions and payments 
made by MFPs, such disclosures would be made on Form G-37/G-38 in the same manner as 
contributions and payments made by any other MFP.  Therefore, revised draft Form G-37/G-38 
would not include a separate section for reporting these contributions and payments, as currently 
is the case with consultant contributions and payments in existing Form G-37/G-38. 

 
Summary of Revised Draft Amendments to Rule G-37 and Forms G-37/G-38 and G-37x 

 
The original draft amendments to Rule G-37 published in the April Notice inserted 

references to the definition of solicitation in new Rule G-38, deleted references to the 
information required to be provided under existing Rule G-38 and changed references from Form 
G-37/G-38 to Form G-37.  The revised draft amendments to Rule G-37 make several changes 
from the original draft amendments.  The revised draft amendments would: 

 
● reinsert existing references to information required to be provided under revised 

draft Rule G-38 (as described above) and to Form G-37/G-38. 
 
● create a new definition of solicitor MFP, consisting of independent solicitors, any 

solicitor personnel of an independent solicitor that is an entity, and any partner, 
director, officer or employee of the dealer who solicits municipal securities 
business. 

 
● clarify that the de minimis exemption from the rule’s disclosure requirement and 

ban on municipal securities business with respect to contributions and payments 
made by an MFP applies only where the MFP is an individual.13 

 
● retain the existing name of Form G-37/G-38, and Section IV and the attachment 

to the form would be retained with certain modifications to reflect the types of 
information to be disclosed for independent solicitors (as described above).14 

                                                                                                                                                             
arrangement exists and would not require the dealer to disclose any of the terms of such 
relationship. 

13 This clarification reflects the fact that, under the revised draft amendments, some solicitor 
MFPs may be entities that are not entitled to vote. 

14 Form G-37/G-38 also would be amended to reflect the previous renaming of “executive 
officers” as “non-MFP executive officers” under Rule G-37 and to rename the municipal 
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● retain the changes to Form G-37x contained in the original draft amendments 

without further modification. 
 

Summary of Revised Draft Amendments to Rules G-8 
 
As published in the April Notice, Rules G-8 and G-9 would have been amended to delete 

recordkeeping requirements in connection with the consultant provisions of existing Rule G-38.  
Under the current proposal, no amendments would be made to Rule G-9.  The language relating 
to consultants in Rule G-8 that were to be deleted pursuant to the original draft amendments 
would largely be retained but modified to make them applicable solely with respect to 
independent solicitors.  However, the portions relating to records of political contributions and 
payments to state or local political parties would remain deleted.15  The revised draft 
amendments to Rule G-8 adds recordkeeping requirements relating to the list of solicitor 
personnel of independent solicitors and of any arrangement (other than a solicitation agreement 
required under revised draft Rule G-38) with an independent solicitor or any of its solicitor 
personnel under which direct or indirect payments are or may be payable to the independent 
solicitor or its solicitor personnel for activities of the independent solicitor relating to municipal 
securities. 
 
DISCUSSION OF COMMENTS ON THE ORIGINAL DRAFT AMENDMENTS 

 
Constitutionality of Proposal 

 
Comments Received.  One commentator states that the draft amendments would violate 

the First Amendment of the U.S. Constitution by requiring consultants to become MFPs.  This 
commentator argues that the U.S. Supreme Court has equated political contributions with 
protected speech, and any restriction on speech must be narrowly tailored to advance a 
compelling governmental interest.  The commentator asserts that, assuming for the sake of 
argument that pay-to-play problems exist relating to consultants, the draft amendments’ 
restrictions “far exceed what would be necessary to address that problem.” 

 
MSRB Response.  In upholding the constitutionality of Rule G-37 in Blount vs. SEC,16 

the Supreme Court recognized that, at its core, the rule was intended to sever the connection 
between the making of political contributions and the awarding of municipal securities business.  
The rule as then written (and as found constitutional) applied to various categories of associated 
persons in addition to associated persons who solicit municipal securities business.  For example, 

                                                                                                                                                             
securities business category designation of “private placement” to “agency offering” to 
more accurately reflect the nature of this category. 

15 Since contributions to issuer officials and payments to state or local political parties made 
by independent solicitors, their solicitor personnel and PACs they control would be 
treated as contributions and payments made by MFPs, records of such contributions 
would already be covered under the recordkeeping provision relating to Rule G-37. 

16 Blount v. SEC, 61 F. 3d 938 (D.C. Cir. 1995), cert. denied, 116 S. Ct. 1351 (1996). 
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the rule covers associated persons who underwrite or trade municipal securities or who supervise 
such activities.  Persons who undertake these types of activities on behalf of dealers have always 
been associated persons.  Given that the act of soliciting municipal securities business more 
closely touches on the core purpose of Rule G-37 than do some of the other municipal securities 
activities that are undertaken by associated persons already treated as MFPs, the MSRB firmly 
believes that the argument that it is unconstitutional to require a person who solicits municipal 
securities business on behalf of a dealer to be an associated person of that dealer, and thereby 
also an MFP subject to Rule G-37, has no merit. 

 
Reach of Rulemaking Proposal 

 
Comments Received.  Many commentators express a belief that the MSRB’s primary 

concern in proposing the draft amendments related to political contributions, or suggest 
alternatives to the MSRB’s proposal that solely address political contribution issues.  For 
example, many commentators propose that, in lieu of the draft amendments, the MSRB adopt a 
version of Rule G-37 that would apply to consultants.  These proposals are discussed below. 

 
MSRB Response.  As noted above, the MSRB is not concerned solely with the issue of 

political giving by consultants but instead seeks to have the full range of MSRB fair practice and 
professionalism standards apply to the process of soliciting municipal securities business.   

 
Other Unregulated Municipal Securities Industry Participants 

 
Comments Received.  Many commentators are concerned that, although the problems 

associated with pay-to-play in the municipal securities industry are not limited to dealers, only 
dealers are subject to regulation in this area.  They urge the MSRB to coordinate efforts with the 
Securities and Exchange Commission (“SEC”), NASD and others to apply pay-to-play limits to 
financial advisors, derivatives advisors, bond lawyers and other market participants. 

 
MSRB Response.  The MSRB recognizes that other participants in the municipal 

securities industry face the same types of challenges as does the dealer community.  However, 
the MSRB’s rulemaking authority is limited under the Securities Exchange Act of 1934 (the 
“Exchange Act”) to the activities of dealers.  The MSRB strongly encourages other industry 
participants to take affirmative steps to ensure the integrity of their portion of the marketplace 
and toward severing the connection between political contributions and the awarding of contracts 
relating to the municipal securities, derivative products and other financial activities of issuers. 

 
Effective Date 

 
Comments Received.  Several commentators express concern about existing contractual 

obligations if the draft amendments were to be adopted and urge the MSRB to make the effective 
date apply prospectively so as not to disrupt or dismantle existing contracts. 

 
MSRB Response.  Should the MSRB adopt the revised draft amendments, the MSRB 

would seek to have their effectiveness delayed for a period of time to permit dealers to 
accommodate, or make the appropriate changes to, their existing contractual arrangements. 
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Role of Consultants in the Municipal Securities Market 

 
Comments Received.  Many commentators believe that consultants are beneficial and 

allow dealers, especially smaller regional dealers, to maximize their limited resources and 
compete with larger national dealers.  Some of these commentators express concern that the draft 
amendments would negatively impact such dealers.  One commentator states that the use of 
consultants increases competition and provides issuers with greater choice, thereby resulting in 
“better service at lower rates.”  In addition, this commentator argues that consultants that have a 
local presence “have unique knowledge regarding the local issuer’s needs and requirements,” 
thereby improving the effectiveness of the dealer at servicing the issuer.  Other commentators 
note that “the municipal marketplace is uniquely fragmented, covering myriad issuers in diverse 
locations.”  They argue that consultants are necessary to providing quality service to such a 
diverse market.  Some commentators who believe that consultants are beneficial focus on their 
role in providing specific expertise or services in connection with the completion of a financing, 
rather than their role as solicitors of municipal securities business. 

 
Other commentators believe that there is a significant problem with the use of consultants 

that is appropriately addressed by requiring that solicitation activity be undertaken only by 
associated persons of dealers.  One commentator agrees “that eliminating the use of consultants 
who are not associated persons will advance the … standards of fair practice and professionalism 
embodied in the Board’s rules and in the rules and regulations that govern all activities of 
brokers, dealers and municipal securities dealers and their associated persons.”  This 
commentator views the draft amendments as “a sensible regulatory response to the increasing 
and evolving use of third parties to solicit municipal securities business.”  Another commentator 
states that “removing the opportunity for improper conduct by consultants would result overall in 
an improved environment for issuance of municipal securities.”  A third commentator believes 
that the draft amendments have “the benefit of removing the ability of a dealer to indirectly 
evade the ‘pay to play’ prohibitions … through the use of consultants.” 

 
One commentator questions whether there has been a significant increase in contributions 

by consultants, stating that the number of consultants making reportable political contributions 
has “only increased by slightly over 2% (from 11.3% to 13.8%) during the last four-year period, 
between 2000 and 2003.”  This commentator further states that, “regardless of the level of the 
contributions being made, there is no indication whatsoever that Consultant contributions are 
being used to influence decisions regarding municipal securities business.”  It states that 
coupling Rule G-37(d), on indirect violations, with the existing disclosure requirements of Rule 
G-38 provides an effective means for addressing the MSRB’s concerns. 

 
With regard to compensation, one commentator argues that the increase in payments to 

consultants “does not in any way indicate or imply that Consultants are engaging in pay-to-play 
or that there is added pressure on Consultants to engage in aggressive or abusive practices.  
Rather, the recent increase in compensation appears to be attributable to the significant increase 
in the volume and size of municipal securities deals.”  On the other hand, some commentators 
state that they would support the prohibition of contingent compensation arrangements or 
“success” fees paid to consultants.  One commentator notes that such arrangements “have long 
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been one of the primary traditional indicators under the securities laws as to whether a person is 
required to register as a broker or dealer” and therefore any person who solicits municipal 
securities business and has a contingent compensation arrangement should be properly 
registered.  Another commentator states that, while success fees can often be appropriate, “this 
type of fee arrangement does introduce greater incentives to pursue municipal securities business 
more aggressively and may, especially where these fees are very large, undermine public 
confidence in the integrity of the municipal securities markets.”  A third commentator states that 
success fees “inherently apply…undue pressure on Consultants and create, at the very least, a 
perception of impropriety.”  However, another commentator opposes the imposition of 
restrictions on the type and amount of compensation paid to consultants. 

 
MSRB Response.  The MSRB observes that current Rule G-38 applies only to persons 

who solicit municipal securities business.  Independent contractors that provide specific expertise 
or services in connection with the completion of a financing and that do not solicit municipal 
securities business are not considered to be consultants under current Rule G-38, nor would their 
activities be affected under the draft amendments.  The MSRB has noted that some industry 
participants appear to have difficulty in distinguishing between solicitors and consultants that 
provide technical expertise and, for this reason, the MSRB did not use the term “consultant” in 
draft Rule G-38 to avoid further confusion on this point. 

 
Contrary to the apparent understanding of some commentators, the draft amendments do 

not prohibit the use of independent solicitors but instead require that they act in accordance with 
MSRB rules and that they be subject to dealer supervision with respect to such actions.  Thus, 
dealers would be free to continue using independent solicitors who are willing to operate by the 
rules of fair practice and professionalism under the supervision of the dealers – conditions under 
which the dealers themselves must operate. 

 
It is important to note that overall levels of giving have in fact increased, even though this 

may primarily reflect a significant increase in the amount of reportable contributions being made 
by those specific consultants that do make contributions rather than a sizeable increase in the 
number of consultants making such contributions.  The MSRB believes that many of the same 
ethical considerations that resulted in the MSRB’s initial adoption of Rule G-37 with respect to 
the political giving of dealers apply with respect to contributions made by consultants to officials 
of issuers from whom they are attempting to obtain municipal securities business for their dealer 
clients.  Thus, treating the political giving of solicitors as MFP contributions and payments 
subject to the full set of Rule G-37 requirements is appropriate given the direct connection that 
independent solicitors have to the awarding of municipal securities business to dealers. 

 
Further, although it may very well be that consultant compensation is rising because 

larger issue sizes are resulting in percentage-based success fees that produce proportionately 
larger pay-outs, the MSRB’s concern in this area does not arise so much from the cause of the 
higher compensation but rather from the potential effect on solicitors’ behavior prompted by 
such increase.  The MSRB believes that this concern is better addressed through subjecting such 
behavior to MSRB standards of fair dealing and professionalism, rather than by regulating the 
amount or type of compensation paid to solicitors.  In addition, as described above, the revised 
draft amendments would require that compensation and related information for independent 
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solicitors be disclosed to issuers being solicited and on Form G-37/G-38 in a manner similar to 
the current disclosure requirements for consultants. 

 
Effect of Becoming an Associated Person 

 
In the April Notice, the MSRB observed that prohibiting dealers from making payments 

for solicitations to any person other than an associated person would necessitate that all paid 
solicitors be associated persons and, consequently, also MFPs under Rule G-37.17  In addition, 
the MSRB clarified that other MSRB rules would apply to the municipal securities activities 
undertaken on behalf of the dealer by any such associated person. 

 
The MSRB provided guidance in the April Notice with regard to the nature of the 

relationship entailed by becoming an associated person of a dealer.  The MSRB stated that, as a 
general matter, a person could become associated with a dealer by becoming employed by the 
dealer or by entering into an arrangement with the dealer whereby the dealer is given control 
over such person’s municipal securities activities.  This “control” would include the application 
of MSRB rules to the municipal securities activities of such person and the subjection of such 
activities to supervision by the dealer.  The MSRB also clarified that, if the proposed rulemaking 
were adopted, these “controlled” associated persons would not be subject to the fair practice 
rules in connection with their day-to-day activities that are not related to the municipal securities 
activities of the dealer, but only with respect to their municipal securities activities undertaken 
for the dealer.  Therefore, any solicitors who become associated with a dealer would need to 
conform their municipal securities activities to all applicable MSRB rules.  For example, in 
soliciting municipal securities business, the solicitor would be subject to Rules G-17 and G-20.  
The solicitor’s municipal securities activities also would be subject to supervision by the 
appropriate principal under Rule G-27.  In the April Notice, the MSRB also sought comments on 
whether solicitors’ activities are such that they should be required to become appropriately 
qualified under Rule G-3(a)(i) as municipal securities representatives. 

 
Comments Received.  Many commentators state that supervision of solicitors as 

associated persons of the dealer would be extremely burdensome or impossible, particularly 
where they are located at a distance from the dealer.  Some commentators state that the added 
cost of compliance could adversely affect smaller or minority firms.  Others state that, in the case 

                                                 
17 An associated person of a broker or dealer is defined under Section 3(a)(18) of the 

Exchange Act as any partner, officer, director or branch manager of the broker or dealer 
(or any person occupying a similar status or performing similar functions), any person 
directly or indirectly controlling, controlled by, or under common control with the broker 
or dealer, or any employee of the broker or dealer.  In the case of a municipal securities 
dealer that is a bank, an associated person is defined under Section 3(a)(32) of the 
Exchange Act as any person directly engaged in the management, direction, supervision, 
or performance of any of the municipal securities dealer’s activities with respect to 
municipal securities, and any person directly or indirectly controlling such activities or 
controlled by the municipal securities dealer in connection with such activities.  MSRB 
Rule D-11 provides that persons whose functions are solely clerical or ministerial are not 
treated as associated persons of brokers, dealers or municipal securities dealers. 
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where a bank employee makes a referral to an affiliated dealer, the employee would be required 
to function within two supervisory structures, leading to “duplicative oversight for little benefit.”  
In addition, some commentators note that it may be difficult to distinguish which activities 
undertaken by a solicitor that serves many clients would need to be supervised by a particular 
dealer.  Some commentators sought clarification as to the nature of the relationship that would be 
necessary to ensure that a solicitor is considered an associated person for purposes of the rule, 
and whether a firm rather than an individual could be a solicitor under the proposal.  Another 
commentator observes that the requirement to make solicitors be associated persons of the dealer 
can have repercussions with respect to the rules of other securities regulators as well.  Some 
commentators state that persons whose only municipal securities activities consist of solicitation 
of municipal securities business should not be required to qualify as municipal securities 
representatives. 

 
Many commentators suggest that the applicability of MSRB rules to solicitors be limited 

to Rule G-37 itself, or that the MSRB draft new provisions having varying degrees of similarity 
to those of Rule G-37.  For example, one commentator recommends that the MSRB:  (1) require 
dealers to prohibit their consultants from making contributions to issuer officials; (2) prohibit 
dealers from hiring a consultant to solicit an issuer if the consultant has made a contribution to an 
official of that issuer; (3) require dealers to terminate their consultant agreement and cease 
paying the consultant upon learning of a prohibited contribution; and (4) require dealers to obtain 
periodic certifications from their consultants. 

 
Another commentator recommends that the MSRB: (i) apply the contribution limits of 

Rule G-37 to consultants; (ii) prohibit contingent fee arrangements; (iii) seek more aggressive 
enforcement of Rule G-37(d), on indirect violations; and (iv) clarify what it considers abusive 
practices and provide “best practices” guidelines regarding the use of consultants.  Other 
commentators propose different variations similar to the two preceding examples.  While some 
commentators believe that a contribution made by a consultant to an official of an issuer should 
result in a ban on business for the dealer, others disagree and instead believe that the dealer 
should only be required to terminate the consultant relationship. 

 
MSRB Response.  The MSRB notes that many dealers currently supervise associated 

persons who are located in widely dispersed offices, sometimes consisting of one-person offices 
throughout the country in geographically isolated locations.  In some cases, these supervised 
persons are not employees of the dealer, such as “independent” brokers who are nonetheless 
associated persons of the dealer subject to the control of and supervision of the dealer with 
respect to brokerage functions undertaken on the dealer’s behalf.  In addition, some dealers 
contract out the functions of municipal securities principals to independent contractors who 
nonetheless also are under the control of the dealer with respect to such functions.  These 
contractors often enter into contemporaneous arrangements with multiple dealers.  Furthermore, 
NASD member firms sometimes are obligated under NASD Rule 3030 (on outside business 
activities of an associated person) to supervise certain activities of their associated persons (e.g., 
certain investment advisory arrangements) when conducted as an employee of a different firm.  
It is not uncommon currently for individuals to be subject to more than one set of regulatory 
requirements (e.g., brokers who are also investment advisors), each relating to different aspects 
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of their activities.18  The same principles involved in permitting these arrangements also would 
apply with respect to the supervision of solicitors under the draft amendments.  Thus, the MSRB 
believes that a dealer would be able to undertake the duties of supervision even when a solicitor 
is not an employee of the dealer and may in fact be an employee of another firm that serves 
multiple dealers.  Further, the revised draft amendments make clear that, where an independent 
solicitor is an entity, MSRB rules would be applied to those personnel of the solicitor who 
undertake the communications on behalf of the dealer. 

 
The MSRB has proposed in the revised draft amendments to Rule G-38 that an 

independent solicitor’s contract with the dealer explicitly provide for the dealer’s control of and 
supervision over the independent solicitor’s solicitation activities undertaken on behalf of the 
dealer with respect to municipal securities business, which would thereby satisfy the requirement 
that the independent solicitor be an associated person for purposes of MSRB rules.  The MSRB 
believes that this provision would eliminate any ambiguity regarding whether an independent 
solicitor has indeed become an associated person for purposes of Rule G-38.  In addition, the 
language of the revised draft amendments specifically establishes that the independent solicitor’s 
activities which must be subject to dealer supervision are those solicitation activities undertaken 
on behalf of the dealer with respect to municipal securities business.  The MSRB is of the view 
that an independent solicitor that limits its activities on behalf of a dealer to such solicitation 
activities would not be required to qualify as a municipal securities representative.  

 
The MSRB disagrees that only Rule G-37, and not the other rules of the MSRB, should 

apply to the activities of solicitors.  As noted above, one of the principal purposes of this 
proposal was to make the process of soliciting municipal securities business subject to the 
standards of fair practice and professionalism that apply to the other municipal securities 
activities of dealers.  Imposition solely of Rule G-37 would fall short of this objective. 

 
The MSRB understands that dealers and their consultants will have to weigh various 

considerations in determining whether to continue in their arrangements with respect to the 
solicitation of municipal securities business and concedes that some consultants may choose not 
to continue soliciting business on behalf of dealers.  The MSRB believes that the benefits gained 
from holding solicitors to standards of fair dealing and professionalism far outweigh the cost of 
the possible decrease in the size of the pool of available solicitors resulting from the departure 
from that business of consultants who are unwilling or unable to abide by these standards. 

 
The MSRB received comments both in favor of and in opposition to the draft 

amendments from large national firms and small or regional firms.  Taken as a whole, the 

                                                 
18 The MSRB observes that, pursuant to Section 15B(b)(2)(H) of the Exchange Act, 

Congress directed the MSRB to define the term “separately identifiable department or 
division” (“SID”) of a bank in a manner that would permit a SID to engage in municipal 
securities activities within the bank itself and also to engage in activities unrelated to 
municipal securities.  This Congressional formulation clearly envisioned that many 
personnel within SIDs who are engaged in municipal securities activities would be 
subject to dual regulatory structures.  See MSRB Rule G-1. 
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comments did not provide persuasive evidence that the draft amendments would have a disparate 
effect on different types of dealers. 

 
Definition of Solicitation 

 
  Solicitation is defined in draft new Rule G-38 as any direct or indirect communication 

with an issuer for the purpose of obtaining or retaining municipal securities business.  In the 
April Notice, the MSRB stated that this is consistent with the types of communications covered 
by the consultant definition in existing Rule G-38.  Thus, just as a consultant who currently 
communicates indirectly with an issuer through a third party (e.g., through issuer agents such as 
financial advisors, bond counsel, etc, or through conduit borrowers in connection with private 
activity bond issues) to obtain municipal securities business for a dealer can be subject to current 
Rule G-38, depending upon the specific facts and circumstances, so too could an indirect 
communication with an issuer through a third party be considered a solicitation under draft new 
Rule G-38.  The MSRB noted in the April Notice that the definition of MFP in existing Rule G-
37(g)(iv) is not dependent upon the person to whom a solicitation to obtain business is made.  As 
the definition of solicitation would be amended, either direct or indirect communications with an 
issuer to obtain business would trigger the application of Rule G-37.  The MSRB stated that it 
would not view this as a change in how Rule G-37 operates. 

 
The April Notice made clear that intent is an important element in determining whether a 

communication should be considered a solicitation under Rules G-37 and G-38, both as currently 
in effect and as they would be modified by the draft amendment, and provided examples of 
instances where a communication would not be a solicitation.  The April Notice further stated 
that communications incidental to undertaking tasks to complete municipal securities business 
for which the dealer has already been engaged are not solicitations.  The MSRB sought comment 
particularly on whether a communication with a conduit borrower to hire a dealer as an 
underwriter for a private activity bond issue where the issuer ultimately must approve the 
underwriter for the issue should be considered an indirect communication with the issuer. 

 
Comments Received.  Most commentators seem to accept the draft rule language of the 

definition of solicitation – a direct or indirect communication with an issuer for the purpose of 
obtaining or retaining municipal securities business – as appropriate, although one commentator 
states that the term should be limited to “activity aimed at an issuer” out of concern that any 
communication with a third party regarding a municipal securities issue could potentially 
become a solicitation of an issuer if the third party passes such communication on to the issuer. 

 
Many commentators are concerned with two general scenarios where they believe that 

certain types of communications should not be considered solicitations.  These involve 
communications with conduit borrowers and limited communications with issuers. 

 
Many commentators express concern over whether communications with a conduit 

borrower would be considered an indirect solicitation of the conduit issuer, stating that where the 
conduit borrower selects the underwriter, a contribution to an issuer official could not influence 
the selection process.  One commentator argues that, in some cases, the “conduit borrower would 
not have any influence over the issuer or even the selection of the issuer” and therefore should 
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“not be considered [an] agent[] of the issuer.”  Another commentator asks that the MSRB clarify 
that, in connection with a conduit issuance in which the issuer is brought into the discussions 
only after the feasibility of tax-exempt financing is determined and the election of an underwriter 
has been made, there is no indirect communication with the issuer that is intended to obtain 
municipal securities business for the dealer.  One commentator states that, in the alternative, if 
the MSRB interprets Rule G-37 to cover mere communications with private obligors, it should 
“carve out an exemption that reflects how conduit deals really work.” 

 
With respect to limited direct communications with issuer officials, some commentators 

believe that bank employees and other associated persons of a dealer should be free to inform 
issuers that the affiliated dealer has municipal securities capabilities and provide to issuers 
contact information for MFPs of the dealer without the communication becoming a solicitation. 

 
MSRB Response.  The MSRB believes it would be appropriate to provide a more 

detailed discussion on certain issues raised by the commentators.  Thus, the MSRB restates in 
full its discussion on solicitation set forth in the April Notice, with various modifications: 

 
Intent – The MSRB notes that the existing concept of solicitation under current Rules G-

37 and G-38 includes the element of intent in that the communication has a purpose of obtaining 
municipal securities business.  This same intent element would be continued in draft new Rule 
G-38’s formulation that a solicitation involves a communication “for the purpose of” obtaining 
business for the dealer.  The determination of whether a particular communication is a 
solicitation is dependent upon the specific facts and circumstances relating to such 
communication. 

 
Limited Communications with Issuer Representative – If an issuer representative asks 

an associated person of a dealer whether the dealer has municipal securities capabilities, the 
associated person generally would not be viewed as having solicited municipal securities 
business if he or she provides a limited affirmative response, together with either providing the 
issuer representative with contact information for an MFP of the dealer or informing the issuer 
representative that the associated person will have dealer personnel who handle municipal 
securities business contact him or her.   Similarly, if an issuer representative is discussing 
governmental cash flow management issues with an associated person of a dealer who 
concludes, in his or her professional judgment, that an appropriate means of addressing the 
issuer’s needs may be through an issue of municipal securities, the associated person generally 
would not be viewed as having solicited business if he or she provides a limited communication 
to the issuer representative that such alternative may be appropriate, together with either 
providing the issuer representative with contact information for an MFP or informing the issuer 
representative that the associated person will have dealer personnel who handle municipal 
securities business contact him or her. 

 
In the examples above, if the associated person receives compensation such as a finder’s 

or referral fee for such business or if the associated person engages in other activities that could 
be deemed a solicitation with respect to such business (for example, attending presentations of 
the dealer’s municipal finance capabilities or responding to a request for proposals), the 
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associated person generally would be viewed as having solicited the business.19  The examples 
above are intended for illustrative purposes and are not the only instances in which a solicitation 
may be deemed to have or have not occurred. 

 
Promotional Communications – The MSRB understands that an associated person of a 

dealer may provide information to potential clients and others regarding the general capabilities 
of the dealer through either oral or written communications.   Any such communication that is 
not made with the purpose of obtaining or retaining municipal securities business would not be 
considered a solicitation.  Thus, depending upon the specific facts and circumstances, a 
communication that merely lists the significant business lines of a dealer without further 
descriptive information and which does not give the dealer’s municipal securities practice a place 
of prominence within such listing generally would not be considered a solicitation unless the 
facts and circumstances indicate that it was aimed at obtaining or retaining municipal securities 
business.  To the extent that a communication, such as a dealer brochure or other promotional 
materials, contains more than a mere listing of business lines, such as brief descriptions of each 
business line (including its municipal securities capabilities), determining whether such 
communication is a solicitation depends upon whether the facts and circumstances indicate that it 
was undertaken for the purpose of obtaining or retaining municipal securities business.  The 
nature of the information provided and the manner in which it is presented are relevant factors to 
consider.  Although no single factor is necessarily controlling in determining intent, the 
following considerations, among others, may often be relevant:   (i) whether the municipal 
securities practice is the only business line included in the communication that would reasonably 
be of interest to an issuer representative; (ii) whether the portions of the communication 
describing the dealer’s municipal securities capabilities are designed to garner more attention 
than other portions describing different business lines; (iii) whether the communication contains 
quantitative or qualitative information on the nature or extent of the dealer’s municipal securities 
capabilities that is promotional in nature (e.g., quantitative or qualitative rankings, claims of 
expertise, identification of specific transactions, language associated with “puffery,” etc.); and 
(iv) whether the dealer is currently seeking to obtain or retain municipal securities business. 

 
Work-Related Communications – Another aspect of the intent element relates to 

communications that are incidental to undertaking tasks to complete municipal securities 
business for which the dealer has already been engaged.  These types of communications 
generally are not solicitations under current Rule G-37 and would continue not to be solicitations 
under draft new Rule G-38.  For example, if a dealer has engaged an independent contractor as a 
cash flow consultant to provide expert services on a negotiated underwriting for which the dealer 
has already been selected and the contractor communicates with the issuer on cash flow matters 
relevant to the financing, such communication would not be a solicitation under draft new Rule 
G-38.  Similarly, if a dealer has already been selected to serve as the underwriter for an airport 
financing and a non-MFP employee of the dealer who normally works on airline corporate 
matters is used to provide his or her expertise to complete the financing, communications in this 
regard by the employee with the issuer would not be a solicitation under draft new Rule G-38.  
The fact that the work product of such person may be used by MFPs of the dealer in their 
solicitation activities would not make the producer of the work product a solicitor unless such 

                                                 
19 See Rule G-37 Questions and Answers IV.10-13, reprinted in MSRB Rule Book. 
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person personally presents his or her work to the issuer in connection with soliciting the 
municipal securities business. 

 
Communications with Conduit Borrowers – The MSRB understands that dealers often 

work closely with private entities on their capital and other financing needs.  In many cases, this 
work may evolve into a conduit borrowing through a conduit issuer.  Although the ultimate 
obligor on such a financing is the private entity, if the dealer acts as underwriter for a financing 
undertaken through a conduit issuer on other than a competitive bid basis, it is engaging in 
municipal securities business for purposes of Rule G-37.  The selection of the underwriter for 
such a financing frequently is made by the conduit borrower.  However, contrary to some 
commentators’ assertions that contributions to conduit issuers could not affect the award of 
municipal securities business, conduit financings originate under a myriad of circumstances and 
the conduit issuer typically has the power to affect which dealer acts as underwriter.  While in 
many cases conduit issuers have either formal procedures or an informal historical practice of 
accepting the dealer selected by the conduit borrower, some conduit issuers may set minimum 
standards that dealers must meet to qualify to underwrite a conduit issue, and other conduit 
issuers may have a slate of dealers selected by the conduit issuer from which the conduit 
borrower chooses the underwriter for its issue.  Still other conduit issuers may defer to the 
conduit borrower’s selection of lead underwriter but may require the underwriting syndicate to 
include additional dealers selected by the issuer or selected by the conduit borrower from a slate 
of issuer-approved underwriters, often with the purpose of ensuring participation by local dealers 
or historically disadvantaged dealers.  A smaller number of conduit issuers retain more 
significant control over which dealers act as underwriters, either by making the selection for the 
conduit borrower or by considering the conduit borrower’s selection to be merely a suggestion 
which in some cases the conduit issuer does not follow.  However, in virtually all cases, the 
conduit issuer will maintain ultimate power to control which dealer underwrites a conduit issue 
since the conduit issuer has discretion to withhold its agreement to issue the securities through 
any particular dealer. 

 
From a literal perspective, any communication by a dealer with a conduit borrower that is 

intended to cause the borrower to select the dealer to serve as underwriter for a conduit issue 
could be considered a solicitation of municipal securities business.  This is because the conduit 
borrower eventually communicates its selection of the dealer to act as underwriter to the conduit 
issuer for approval.  This series of communications would, by its terms, constitute an indirect 
communication by the dealer through the conduit borrower to the conduit issuer with the intent 
of obtaining municipal securities business. 

 
However, the MSRB believes that, under certain circumstances, a dealer may establish 

that a communication with a conduit borrower intended to cause the borrower to select the dealer 
to serve as underwriter should not be deemed an indirect solicitation of the issuer.  Thus, if the 
dealer can establish that no reasonable nexus could exist between the making of contributions to 
officials of the conduit issuer within the meaning of Rule G-37 and the selection of the 
underwriter for such conduit financing, then a communication with the borrower would not be 
deemed a solicitation.  A determination of whether such a reasonable nexus could exist depends 
on the specific facts and circumstances.  For example, if a conduit issuer historically defers to its 
conduit borrowers’ selections of underwriters and, for a particular issue, the issuer in fact has not 
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influenced the borrower’s selection of the underwriter, communications with the conduit 
borrower to obtain that underwriting assignment would not be considered a solicitation.   

 
Further, regardless of whether the conduit issuer actively exercises control over the dealer 

selected to underwrite municipal securities business, if an associated person of a dealer who is 
providing investment banking services and corporate financing advice to a private company 
concludes, in his or her professional judgment, that an appropriate financing alternative may be a 
conduit financing, a limited communication to the company by the associated person that such 
financing alternative may be appropriate, together with the provision to the company of contact 
information for an MFP of the dealer, generally would not be presumed to be a solicitation.  
Alternatively, the associated person could inform the company that the associated person will 
have dealer personnel who handle municipal securities business contact it, and could provide the 
company’s contact information to an MFP of the dealer. 

 
Exemptions from Definition of Solicitation 

 
Existing Rule G-38 provides exemptions from the definition of consultant for certain 

non-associated persons, such as lawyers, accountants and engineers if their sole basis for 
compensation from the dealer is the actual provision of legal, accounting or engineering services.  
Existing Rule G-38 also has been interpreted to exclude other dealers who are members of an 
underwriting syndicate from the definition of consultant for purposes of such underwriting.  The 
draft new rule does not provide such exemptions with respect to persons whose communications 
could be deemed solicitations. 

 
Comments Received.  Some commentators ask that the MSRB create exemptions from 

the definition of solicitation for those communications by persons who provide legal, accounting, 
engineering and legislative lobbying services. 

 
MSRB Response.  The current exemptions under Rule G-38 for persons providing legal, 

accounting or engineering services are not blanket exemptions.  Rather, these exemptions 
effectively shield such persons from being considered consultants if they are not receiving 
separate payment for their solicitation activities.  This treatment would continue under revised 
draft Rule G-38.  So long as such persons are not being paid directly or indirectly for their 
solicitation activities (i.e., they are paid solely for their provision of legal, accounting or 
engineering services with respect to the issue), they would not become subject to revised draft 
Rule G-38.  Similarly, in the case of joint ventures created by a dealer with other professionals 
seeking to engage in municipal securities business, so long as the members of the joint venture 
are making a good faith effort to be engaged to undertake a bona fide role in the business, the 
MSRB would view any communications by a member of the joint venture with the issuer as 
being made on its own behalf and not on behalf of the dealer.  However, if payments are being 
made by or on behalf of the dealer to such other professionals separate from the payments they 
may receive for actual professional services rendered in connection with an issue, their 
communications with the issuer could be considered solicitations on behalf of the dealer. 

 
Prohibited Payments for Solicitations by Non-Associated Persons 
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Draft new Rule G-38 would prohibit a dealer from providing or agreeing to provide, 
directly or indirectly, payment to non-associated persons for soliciting municipal securities 
business.  The term payment is defined as any gift, subscription, loan, advance, or deposit of 
money or anything of value.  Payment is not limited to cash compensation and can consist of 
anything of value, including reciprocal agreements to engage another party in exchange for 
obtaining municipal securities business.  For example, if a person solicits specific municipal 
securities business for a dealer in exchange for being hired by the dealer to provide services for a 
different engagement of municipal securities business, such quid pro quo arrangement would 
constitute payment for purposes of draft new Rule G-38.  Further, there is no requirement under 
draft new Rule G-38 that there exist an agreement that induces the communication on behalf of 
the dealer.  Thus, a communication by any person could be considered a solicitation even if it is 
undertaken without the dealer’s prior knowledge or arrangement.  In such an instance, the dealer 
would be prohibited under draft new Rule G-38 from paying a “finder’s fee” to such person for 
such communication if the person is not associated with the dealer. 

 
Comments Received.  The MSRB did not receive significant commentary with respect 

to the nature of payments covered by the draft amendments, other than the suggestion from 
several commentators that the MSRB prohibit contingent or success fees. 

 
MSRB Response.  As noted above, the MSRB has declined to prohibit contingent or 

success fees.  No change has been made with respect to the nature of payments in the revised 
draft amendments. 

 
Disclosure 

 
Existing Rule G-38 requires that the dealer provide specific information to issuers and on 

Form G-37/G-38 about a consultant’s role, compensation arrangement and amounts paid to it.  In 
addition, dealers currently are required to disclose certain non-de minimis political contributions 
to issuer officials and payments to state and local political parties made by consultants.  Under 
the original draft amendments, these disclosures would no longer be required, except that certain 
political contributions and payments by solicitors who become MFPs under the draft rule would 
be subject to disclosure.  The MSRB sought comment on whether it should maintain disclosure 
requirements for compensation arrangements and payments made to solicitors who are 
associated persons but not employees of a dealer. 

 
Comments Received.  Many commentators state that the disclosure provisions of Rule 

G-38 work well in their current form, although these comments were made primarily as an 
argument against adopting the draft amendments.20 

 
MSRB Response.  The MSRB did not receive significant commentary on whether some 

or all of the existing disclosures for consultants should be retained for solicitors.  In considering 

                                                 
20 Several commentators also recommend that the MSRB amend Rule G-37 to require 

disclosure of contributions to issuer officials by dealer affiliated banks, bank PACs and 
bank holding company PACs. 
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further the original draft amendments, however, the MSRB has concluded that disclosure of 
information regarding the arrangements between dealers and their independent solicitors would 
be appropriate to permit continued scrutiny of such arrangements and activities as a safeguard for 
the industry.  As a result, the MSRB is proposing in the revised draft amendments to retain the 
Form G-37/G-38 disclosure requirements with respect to such independent solicitors as 
described above. 

 
* * * * * 

 
The MSRB seeks comment on all aspects of the proposal, including in particular: 

 
●  whether and/or how dealers can effectively apply the associated person concept to 

independent solicitors (i.e., which solicitor activities would be subject to MSRB 
rules and how would the dealer supervise the solicitor) 

 
●  whether solicitors’ compensation arrangements should be disclosed 

 
●  what types of arrangements involving payments from dealers to independent 

solicitors should trigger “yes/no disclosure” (e.g., all arrangements relating to 
issuers even if they have nothing to do with municipal securities, or only 
arrangements relating to municipal securities) 

 
Comments from all interested parties are welcome.  Comments should be submitted no 

later than December 15, 2004 and may be directed to Ernesto A. Lanza, Senior Associate 
General Counsel.  Written comments will be available for public inspection. 
 
September 29, 2004 

 
* * * * * 

 
Text of Revised Draft Amendments21 
 
Rule G-38.  Solicitation of Municipal Securities Business Consultants 

 
[The existing language of Rule G-38 would be deleted in its entirety and replaced by the 
following rule language:] 
 
(a) Prohibited Payments.  No broker, dealer or municipal securities dealer may provide or agree 
to provide, directly or indirectly, payment to any person, other than an associated person of such 
broker, dealer or municipal securities dealer, for a solicitation on behalf of such broker, dealer or 
municipal securities dealer. 
 
(b) Independent Solicitors as Associated Persons.  An independent solicitor that has entered into 
a Solicitation Agreement in compliance with the requirements of section (c) of this rule with a 
                                                 
21 Underlining indicates additions; strikethrough indicates deletions. 
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broker, dealer or municipal securities dealer with respect to the independent solicitor’s municipal 
securities activities undertaken for, on behalf of, or in furtherance of the interests of such broker, 
dealer or municipal securities dealer shall be considered an associated person of the broker, 
dealer or municipal securities dealer.  
 
(c) Solicitation Agreements With Independent Solicitors. 
 

(i) Each broker, dealer or municipal securities dealer that uses an independent solicitor to 
solicit municipal securities business on its behalf shall evidence the arrangement by a writing 
setting forth, at a minimum, the name, business address, role (including the state or geographic 
area in which the independent solicitor is working on behalf of the broker, dealer or municipal 
securities dealer) and compensation arrangement of each such independent solicitor 
(“Solicitation Agreement”).  The Solicitation Agreement shall require the independent solicitor 
to provide to the broker, dealer or municipal securities dealer, in writing, in sufficient time for 
the broker, dealer or municipal securities dealer to meet its reporting obligations under section 
(e) of this rule, with: 

 
(A) if the independent solicitor is not an individual, a list of solicitor personnel of 

the independent solicitor; 
 
(B) a list, by category, of any contributions to officials of issuers and payments to 

political parties of states and political subdivisions during each calendar quarter made by: 
 

(1) the independent solicitor; provided, however, that contributions to an 
official of an issuer made by an independent solicitor who is an individual and 
who is entitled to vote for such official shall not be required to be provided if the 
contributions made by such independent solicitor, in total, are not in excess of 
$250 to such official, per election, and payments made by an independent solicitor 
who is an individual to a political party of a state or a political subdivision in 
which such independent solicitor is entitled to vote shall not be  required to be 
provided if the payments made by such independent solicitor to such political 
party, in total, do not exceed $250 per year; 

 
(2) if the independent solicitor is not an individual, any solicitor personnel 

of the independent solicitor; provided, however, that contributions to an official of 
an issuer made by any solicitor personnel who is entitled to vote for such official 
shall not be required to be provided if the contributions made by such solicitor 
personnel, in total, are not in excess of $250 to such official, per election, and 
payments made by any solicitor personnel to a political party of a state or a 
political subdivision in which such solicitor personnel is entitled to vote shall not 
be required to be provided if the payments made by such solicitor personnel to 
such political party, in total, do not exceed $250 per year; and 

 
(3) any political action committee controlled by the independent solicitor 

or any solicitor personnel of the independent solicitor. 
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(ii) The Solicitation Agreement shall set forth the agreement of the broker, dealer or 
municipal securities dealer and the independent solicitor that: 

 
(A) either: 
 

(1) if the independent solicitor is an individual, that the independent 
solicitor shall be an associated person of the broker, dealer or municipal securities 
dealer for purposes of Board rules with respect to the independent solicitor’s 
solicitation activities undertaken for, on behalf of, or in furtherance of the 
interests of such broker, dealer or municipal securities dealer with respect to 
municipal securities business; or 

 
(2) if the independent solicitor is not an individual, that all solicitor 

personnel of the independent solicitor shall be associated persons of the broker, 
dealer or municipal securities dealer for purposes of Board rules with respect to 
the independent solicitor’s solicitation activities undertaken by such solicitor 
personnel for, on behalf of, or in furtherance of the interests of such broker, dealer 
or municipal securities dealer with respect to municipal securities business; and 

 
(B) all solicitation activities undertaken by the independent solicitor or any 

solicitor personnel of the independent solicitor for, on behalf of, or in furtherance of the 
interests of the broker, dealer or municipal securities dealer with respect to municipal 
securities business shall be subject to the direction and supervision of the broker, dealer 
or municipal securities dealer and that the independent solicitor or solicitor personnel 
shall undertake such solicitation activities in conformity with Board rules. 

  
(iii) The Solicitation Agreement must be entered into before the independent solicitor 

engages in any direct or indirect communication with an issuer on behalf of the broker, dealer or 
municipal securities dealer. 

 
(d) Disclosure to Issuers.  Each broker, dealer or municipal securities dealer shall submit in 
writing to each issuer with which the broker, dealer or municipal securities dealer is engaging or 
is seeking to engage in municipal securities business information on independent solicitors used, 
directly or indirectly, by the broker, dealer or municipal securities dealer to attempt to obtain or 
retain municipal securities business with such issuer, which information shall include the name 
of the independent solicitor, business address, role (including the state or geographic area in 
which the independent solicitor is working on behalf of the broker, dealer or municipal securities 
dealer), compensation arrangement, a list of all solicitor personnel of the independent solicitor if 
the independent solicitor is not an individual, and an indication as to whether the broker, dealer 
or municipal securities dealer has had at any time during the past year any arrangement (other 
than a Solicitation Agreement under section (c) of this rule) with the independent solicitor or any 
of its solicitor personnel under which any direct or indirect payment from the broker, dealer or 
municipal securities dealer is or will be made to the independent solicitor or its solicitor 
personnel with respect to any activities of the independent solicitor relating to such issuer.  Such 
information shall be submitted to the issuer either: 
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(i) prior to the selection of any broker, dealer or municipal securities dealer in connection 
with the particular municipal securities business being sought; or 

 
(ii) at or prior to the independent solicitor’s first direct or indirect communication with 

the issuer for any municipal securities business. Each broker, dealer or municipal securities 
dealer shall promptly advise the issuer, in writing, of any change in the information disclosed 
pursuant to this subsection (d)(ii) on each solicitation arrangement relating to such issuer. In 
addition, each broker, dealer or municipal securities dealer disclosing information pursuant to 
this subsection (d)(ii) shall update such information by notifying each issuer in writing within 
one year of the previous disclosure made to such issuer concerning each independent solicitor’s 
name, company, role, compensation arrangement, and the list of all solicitor personnel of the 
independent solicitor if the independent solicitor is not an individual, even where the information 
has not changed; provided, however, that this annual requirement shall not apply where the 
broker, dealer or municipal securities dealer has ceased to use the independent solicitor, directly 
or indirectly, to attempt to obtain or retain municipal securities business with the particular 
issuer.  

 
(e) Disclosure to Board.  Each broker, dealer and municipal securities dealer shall send to the 
Board, and the Board shall make public, reports of all independent solicitors used by the broker, 
dealer or municipal securities dealer during each calendar quarter.  Such reports must be sent to 
the Board on Form G-37/G-38 by the last day of the month following the end of each calendar 
quarter (these dates correspond to January 31, April 30, July 31, and October 31) in the manner 
provided under Rule G-37.  Such reports shall include, for each independent solicitor, in the 
prescribed format: 
 

(i) the independent solicitor’s name pursuant to the Solicitation Agreement; 
 
(ii) business address; 
 
(iii) role (including the state(s) or geographic area(s) in which the independent solicitor is 

working on behalf of the broker, dealer or municipal securities dealer); 
 
(iv) if the independent solicitor is not an individual, a list of all solicitor personnel of the 

independent solicitor; 
 
(v) specific compensation arrangement; 
 
(vi) total dollar amount of payments made to the independent solicitor during the report 

period; 
 
(vii) any municipal securities business obtained or retained by the independent solicitor 

with each such business listed separately; 
 
(viii) dollar amounts paid to the independent solicitor connected with particular 

municipal securities business if applicable; and 
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(ix) an indication as to whether the broker, dealer or municipal securities dealer has had 
at any time during the past year any arrangement (other than a Solicitation Agreement under 
section (c) of this rule) with the independent solicitor or any of its solicitor personnel under 
which any direct or indirect payment from the broker, dealer or municipal securities dealer is or 
will be made to the independent solicitor or its solicitor personnel with respect to any solicitation 
activities of the independent solicitor relating to issuers of municipal securities. 
 
Contributions to officials of issuers and payments to political parties of a state or a political 
subdivision shall be disclosed as contributions and payments by a solicitor MFP as provided 
under Rule G-37(e)(i)(A) and (B). 
 
(f) Definitions. For purposes of this rule, the following terms shall have the following meanings: 

 
(i) The term “solicitation” means a direct or indirect communication by any person with 

an issuer for the purpose of obtaining or retaining municipal securities business, and the term “to 
solicit” means to communicate, directly or indirectly, with an issuer for the purpose of obtaining 
or retaining municipal securities business. 

 
(ii) The term “independent solicitor” of a broker, dealer or municipal securities dealer 

means any person, other than an individual who is a partner, director, officer or employee of the 
broker, dealer or municipal securities dealer, to which the broker, dealer or municipal securities 
dealer provides or agrees to provide, directly or indirectly, payment for a solicitation on behalf of 
the broker, dealer or municipal securities dealer.  

 
(iii) The term “Solicitation Agreement” shall have the meaning set forth in section (c)(i) 

of this rule. 
 
(iv) The term “solicitor personnel” of an independent solicitor that is not an individual 

means any individual who is a partner, director, officer or employee of the independent solicitor 
who has directly or indirectly communicated during the  past year with an issuer to obtain 
municipal securities business on behalf of the broker, dealer or municipal securities dealer. 

 
(v) The terms “contribution,” “issuer,” “municipal securities business,” “payment” and 

“solicitor MFP” shall have the meanings set forth in Rule G-37(g). 
 

 * * * * * 

Rule G-37.  Political Contributions and Prohibitions on Municipal Securities Business 

(a) Purpose. No change. 

(b) Ban on Municipal Securities Business. 
 

(i) No broker, dealer or municipal securities dealer shall engage in municipal securities 
business with an issuer within two years after any contribution to an official of such issuer made 
by: 
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(A) the broker, dealer or municipal securities dealer; 
 
(B) any municipal finance professional associated with such broker, dealer or 

municipal securities dealer; or 
 
(C) any political action committee controlled by the broker, dealer or municipal 

securities dealer or by any municipal finance professional; 
 

provided, however, that this section shall not prohibit the broker, dealer or municipal securities 
dealer from engaging in municipal securities business with an issuer if the only contributions 
made by the persons and entities noted above to officials of such issuer within the previous two 
years were made by municipal finance professionals who are individuals to officials of such 
issuer for whom the municipal finance professionals were entitled to vote and which 
contributions, in total, were not in excess of $250 by any municipal finance professional to each 
official of such issuer, per election. 
 

(ii) For any person an individual designated as a municipal finance professional solely 
by reason of being a solicitor MFP, pursuant to subparagraph (B) of paragraph (g)(iv) of 
this rule, the provisions of paragraph (b)(i) shall apply to contributions made by such solicitor 
MFP individual to officials of an issuer prior to becoming a municipal finance professional only 
if such solicitor MFP individual solicits municipal securities business from such issuer. 

(iii) No change. 

(c) Prohibition on Soliciting and Coordinating Contributions.  No change. 

(d) Circumvention of Rule.  No change. 

(e) Required Disclosure to Board. 

(i) Except as otherwise provided in paragraph (e)(ii), each broker, dealer or municipal 
securities dealer shall, by the last day of the month following the end of each calendar quarter 
(these dates correspond to January 31, April 30, July 31 and October 31) send to the Board Form 
G-37/G-38 setting forth, in the prescribed format, the following information: 

(A) for contributions to officials of issuers (other than a contribution made by a 
municipal finance professional who is an individual or a non-MFP executive officer to 
an official of an issuer for whom such person is entitled to vote if all contributions by 
such person to such official of an issuer, in total, do not exceed $250 per election) and 
payments to political parties of states and political subdivisions (other than a payment 
made by a municipal finance professional who is an individual or a non-MFP executive 
officer to a political party of a state or a political subdivision in which such person is 
entitled to vote if all payments by such person to such political party, in total, do not 
exceed $250 per year) made by the persons and entities described in subclause (2) of this 
clause (A): 
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 (1)-(2) No change. 

(B)-(F) No change. 

The Board shall make public a copy of each Form G-37/G-38 received from any broker, dealer 
or municipal securities dealer. 

(ii)(A) No broker, dealer or municipal securities dealer shall be required to send Form G-
37/G-38 to the Board for any calendar quarter in which either: 

(A) (1) No change. 

(B) (2) subject to clause (B) of this paragraph (e)(ii), such broker, dealer or 
municipal securities dealer has not engaged in municipal securities business, but only if 
such broker, dealer or municipal securities dealer: 

(1) (a) No change. 

(2) (b) No change. 

(B) If for any calendar quarter a broker, dealer or municipal securities 
dealer has met the requirements of clause (A)(2) of this paragraph (e)(ii) but has 
information that is required to be reported pursuant to clause (D) of paragraph 
(e)(i), then such broker, dealer or municipal securities dealer shall be required to 
send Form G-37/G-38 to the Board for such quarter setting forth only such 
information as is required to be reported pursuant to clauses (D) and (E) of 
paragraph (e)(i). 

(iii)-(iv) No change. 

(f) Voluntary Disclosure to Board.  No change. 

(g) Definitions. 

(i)-(iii) No change. 

(iv) The term “municipal finance professional” means: 

(A) No change. 

(B) any solicitor MFP; associated person who solicits municipal securities 
business, as defined in paragraph (vii); 

(C)-(E) No change. 
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Each person designated by the broker, dealer or municipal securities dealer as a 
municipal finance professional pursuant to Rule G-8(a)(xvi) is deemed to be a municipal finance 
professional.  Each person designated a municipal finance professional shall retain this 
designation for one year after the last activity or position which gave rise to the designation. 

(v)-(viii) No change. 

(ix) The term “solicitor MFP” of a broker, dealer or municipal securities dealer 
means: 

 
(A) any independent solicitor of the broker, dealer or municipal securities 

dealer; 
 
(B) if an independent solicitor of the broker, dealer or municipal securities 

dealer is not an individual, any solicitor personnel of the independent solicitor; 
 
(C) any individual who is a partner, director, officer or employee of the 

broker, dealer or municipal securities dealer and who solicits municipal securities 
business. 

(x) The terms “solicitation” or “to solicit,” “independent solicitor” and “solicitor 
personnel” shall have the meanings set forth in Rule G-38(f). 

(h) Operative Date.  No change. 
 
(i) Application for Exemption.  No change. 
 
(j) Automatic Exemptions.  No change. 
 
 * * * * * 

Rule G-8.  Books and Records to be Made by Brokers, Dealers and Municipal Securities 
Dealers 

(a)  Description of Books and Records Required to be Made.  Except as otherwise specifically 
indicated in this rule, every broker, dealer and municipal securities dealer shall make and keep 
current the following books and records, to the extent applicable to the business of such broker, 
dealer or municipal securities dealer: 

 (i)-(xv) No change. 

(xvi) Records Concerning Political Contributions and Prohibitions on Municipal 
Securities Business Pursuant to Rule G-37. Records reflecting: 

(A)-(J) No change. 
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(K) No broker, dealer or municipal securities dealer shall be 
subject to the requirements of this paragraph (a)(xvi) during any 
period that such broker, dealer or municipal securities dealer has 
qualified for and invoked the exemption set forth in subparagraph 
(B) clause (A)(2) of paragraph (e)(ii) of rule G-37; provided, 
however, that such broker, dealer or municipal securities dealer 
shall remain obligated to comply with clause (H) of this paragraph 
(a)(xvi) during such period of exemption.  At such time as a 
broker, dealer or municipal securities dealer that has been 
exempted by this clause (K) from the requirements of this 
paragraph (a)(xvi) engages in any municipal securities business, all 
requirements of this paragraph (a)(xvi) covering the periods of 
time set forth herein (beginning with the then current calendar year 
and the two preceding calendar years) shall become applicable to 
such broker, dealer or municipal securities dealer. 

(xvii) No change. 

(xviii) Records Concerning Solicitation of Municipal Securities Business by 
Independent Solicitors Consultants Pursuant to Rule G-38.  Each broker, dealer and 
municipal securities dealer shall maintain:  

(A) a listing of the name of the independent solicitor consultant pursuant to the 
Solicitation Consultant Agreement, business address, role (including the state or geographic 
area in which the independent solicitor consultant is working on behalf of the broker, dealer or 
municipal securities dealer) and compensation arrangement of each independent solicitor; 
consultant; 

(B) a copy of each Solicitation Consultant Agreement referred to in Rule G-
38(c); rule G-38(b); 

(C) a listing of the compensation paid in connection with each such Solicitation 
Consultant Agreement; 

(D) where applicable, a listing of the municipal securities business obtained or 
retained through the activities of each independent solicitor; consultant; 

(E) a listing of issuers and a record of disclosures made to such issuers, pursuant 
to Rule rule G-38(d), concerning each independent solicitor consultant used by the 
broker, dealer or municipal securities dealer to obtain or retain municipal securities 
business with each such issuer;  

(F) if an independent solicitor is not an individual, a listing of solicitor 
personnel (as defined in Rule G-38(f)(iv) of the independent solicitor; records of 
each reportable political contribution (as defined in rule G-38(a)(vi)), which records 
shall include: 
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    (1) the names, city/county and state of residence of contributors; 

    (2) the names and titles (including any city/county/state or other political 
subdivision) of the recipients of such contributions; and 

    (3) the amounts and dates of such contributions; 

(G) copies of all arrangements (other than a Solicitation Agreement) with 
independent solicitors or any of their solicitor personnel under which any direct or 
indirect payment is or will be made to the independent solicitor or its solicitor 
personnel with respect to any activities of the independent solicitor relating to 
municipal securities.  records of each reportable political party payment (as defined 
in rule G-38(a)(vii)), which records shall include: 

    (1) the names, city/county and state of residence of contributors; 

    (2) the names and titles (including any city/county/state or other political 
subdivision) of the recipients of such contributions; and 

    (3) the amounts and dates of such payments; 

(H) records indicating, if applicable, that a consultant made no reportable 
political contributions (as defined in rule G-38(a)(vi)) or no reportable political 
party payments (as defined in rule G-38(a)(vii)); 

(I) a statement, if applicable, that a consultant failed to provide any report of 
information to the dealer concerning reportable political contributions or 
reportable political party payments; and 

(H) (J) the date of termination of any Solicitation Agreement. consultant 
arrangement. 

(xix)-(xxii) No change. 

(b)-(g) No change.
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FORM G-37X MSRB 

 
Name of dealer: ______________________________________________________________________________ 
 
The undersigned, on behalf of the dealer identified above, does hereby certify that such dealer did not engage in 
“municipal securities business” (as defined in Rule rule G-37) during the eight full consecutive calendar quarters 
ending immediately on or prior to the date of this Form G-37x. 
 
The undersigned, on behalf of such dealer, does hereby acknowledge that, notwithstanding the submission of this 
Form G-37x to the MSRB, such dealer will be required to: 
 

(1) submit Form G-37/G-38 for each calendar quarter unless it has met all of the requirements for an 
exemption set forth in Rule rule G-37(e)(ii) for such calendar quarter; 

(2) submit Form G-37/G-38 for each calendar quarter in which it has information relating to 
consultants that is required to be reported pursuant to rule G-37(e)(ii)(B), regardless of 
whether the dealer has qualified for the exemption set forth in rule G-37(e)(ii)(A)(2); 

(2) (3) undertake the recordkeeping obligations set forth in Rule rule G-8(a)(xvi) at such time as it no 
longer qualifies for the exemption set forth in Rule rule G-8(a)(xvi)(K); 

(3) (4) undertake the disclosure obligations set forth in Rule rule G-37(e), including in particular the 
disclosure obligations under paragraph (e)(iii) thereof, at such time as it no longer qualifies for the 
exemption set forth in Rule rule G-37(e)(ii)(B) (A)(2); and 

(4) (5) submit a new Form G-37x in order to again meet the requirements for the exemption set forth in 
Rule rule G-37(e)(ii)(B) (A)(2) in the event that the dealer has engaged in municipal securities 
business subsequent to the date of this Form G-37x and thereafter wishes to qualify for said 
exemption. 

 
 
 
Signature: ______________________________________________________ Date: _______________________ 

           (must be officer of dealer) 
 

Name: _________________________________________________________ Phone: ______________________ 
 
Address: ____________________________________________________________________________________ 
 
 

Submit to: Municipal Securities Rulemaking Board 
1900 Duke Street, Suite 600 
Alexandria, Virginia 22314 
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FORM G-37/G-38 MSRB 
 
 
Name of dealer: ______________________________________________________________________________ 
 
Report period: _______________________________________________________________________________ 
 
 

I.   CONTRIBUTIONS made to issuer officials (list by state) 
 
State  Complete name, title (including   Contributions by each contributor category   

 any city/county/state or other  (i.e., dealer, dealer controlled PAC, municipal  
 political subdivision) of issuer  finance professional controlled PAC,  

official     municipal finance professionals 
and non-MFP executive officers).  For each 
contribution, list contribution amount 
and contributor category (For example, 
$500 contribution by non-MFP executive officer) 

 
       If any contribution is the subject of an automatic 
       exemption pursuant to Rule G-37(j), list amount 
       of  contribution and date of such automatic 
       exemption. 
 
 
 
 
 
 
 

II.   PAYMENTS made to political parties of states or political subdivisions (list by state) 
 
State  Complete name (including any  Payments by each contributor category 

city/county/state or other   (i.e., dealer, dealer controlled PAC, municipal 
political subdivision) of   finance professional controlled PAC, 

 political party    municipal finance professionals and non-MFP 
executive officers). For each payment, list payment 
amount and contributor category (For example, $500 
payment by non-MFP executive officer) 
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III.  ISSUERS with which dealer has engaged in municipal securities business (list by state) 
 

State   Complete name of issuer   Type of municipal securities 
and city/county    business (negotiated underwriting, 

agency offering, private placement,  
financial advisor, or remarketing agent) 
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IV.  INDEPENDENT SOLICITORS CONSULTANTS 
(specific information for each independent solicitor consultant must be attached) 

 
 
NAME OF INDEPENDENT SOLICITOR CONSULTANT (PURSUANT TO SOLICITATION 
CONSULTANT AGREEMENT): 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
 
 
 
 
Signature: ________________________________ Date: ____________________________________________ 
  (must be officer of dealer) 
 
Name: ______________________________________________________________________________________ 
 
Address:  ____________________________________________________________________________________ 
 
                ____________________________________________________________________________________ 
 
Phone: ______________________________________________________________________________________ 
 
 

Submit two completed forms quarterly by 
due date (specified by the MSRB) to: 

 
Municipal Securities Rulemaking Board 
1900 Duke Street 
Suite 600 
Alexandria, VA 22324 
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ATTACHMENT TO FORM G-37/G-38 
(submit a separate attachment sheet for each independent solicitor consultant listed under IV) 
 
Name of Independent Solicitor Consultant (pursuant to Solicitation Consultant Agreement): ________________ 
 
____________________________________________________________________________________________ 
 
Independent Solicitor’s Consultant’s Business Address: ______________________________________________ 
 
Role to be Performed by Independent Solicitor Consultant (including the state or geographic area in which the 
independent solicitor consultant is working on behalf of the broker, dealer or municipal securities dealer): ______ 
 
____________________________________________________________________________________________ 
 
Compensation Arrangement: ___________________________________________________________________ 
 
Municipal Securities Business Obtained or Retained by Independent Solicitor Consultant (list each such business 
separately and, if applicable, indicate dollar amounts paid to independent solicitor consultant connected with 
particular municipal securities business): 
 
____________________________________________________________________________________________ 
 
____________________________________________________________________________________________ 
 
Total Dollar Amount Paid to Independent Solicitor Consultant during Reporting Period: ____________________ 
 
Solicitor Personnel of the Independent Solicitor (if independent solicitor is not an individual): _____________ 
 
_____________________________________________________________________________________________ 
 
Does the dealer have any arrangement (other than a Solicitation Agreement) with the Independent Solicitor 
or any of its solicitor personnel during the past year under which any direct or indirect payment from the 
dealer is or will be made to the Independent Solicitor or its solicitor personnel with respect to any activities of 
the Independent Solicitor relating to issuers of municipal securities? 
 
Yes   No  
 
 
Contributions Made to Issuer Officials by Consultant and Any Partner, Director, Officer or Employee of the 
Consultant Who Communicates with An Issuer Official to Obtain Municipal Securities Business for the 
Broker, Dealer or Municipal Securities Dealer or Any PAC Controlled by Any of These Entities or Persons: 
 
State Complete name and title (including any For each contribution, list contribution amount and 
 city/county/state or other political contributor category (i.e., company, individual, company 

subdivision) of issuer official  controlled PAC or individual controlled PAC) 
 
 
Payments Made to Political Parties of States and Political Subdivisions by Consultant and Any Partner, 
Director, Officer or Employee of the Consultant Who Communicates with An Issuer Official to Obtain 
Municipal Securities Business for the Broker, Dealer or Municipal Securities Dealer or Any PAC Controlled 
by Any of These Entities or Persons: 
 
State Complete name (including any  For each payment, list payment amount and contributor 
 city/county/state or other political category (i.e., company, individual, company controlled 

subdivision) of political party  PAC or individual controlled PAC) 
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MSRB Notice 2004-33 
(October 12, 2004) 
 
Correction to MSRB Notice 2004-32 Requesting Comments on Revised Draft Amendments 
to Rule G-38 Relating to Solicitation of Municipal Securities Business 
 

On September 29, 2004, the Municipal Securities Rulemaking Board (“MSRB”) 
published a notice requesting comments on revised draft amendments to Rule G-38 relating to 
solicitation of municipal securities business (the “September Notice”).1  In connection with the 
draft amendments to Rule G-38, certain related amendments to Rule G-37, on political 
contributions and prohibitions on municipal securities business, were also proposed.  This notice 
corrects an omission in the draft amendments to Rule G-37 appearing in the September Notice. 

 
It has come to the MSRB’s attention that the definition of “solicitor MFP” contained in 

section (g)(ix) of the draft amendments to Rule G-37 omitted language necessary to fully 
describe those persons intended to be included within such definition.  The term “solicitor MFP” 
was introduced in the draft amendments to Rule G-37 to assist in more clearly setting forth the 
fact that, under the draft amendments to Rules G-37 and G-38, independent solicitors of a dealer, 
as well as solicitor personnel of any independent solicitors that are entities, would be considered 
municipal finance professionals of the dealer.  However, the language used in the September 
Notice inadvertently omitted to include as solicitor MFPs those individuals who are already 
associated persons of a dealer (but who are not partners, directors, officers or employees of the 
dealer) who also solicit municipal securities business for the dealer but do not receive payment 
specifically for such solicitation.2  Such individuals currently are considered municipal finance 
professionals for purposes of existing Rule G-37 and the September Notice did not intend to omit 
such individuals from the definition of solicitor MFP. 

 
The language of that provision is modified to read as follows:3 

                                                 
1 See MSRB Notice 2004-32, available at www.msrb.org/msrb1/archive/2004/RevRuleG-

38Solicitation.htm.  All terms used herein are as defined in the September Notice. 
2 For example, Rule G-37 currently considers the president of a bank or other company 

affiliated with a dealer who solicits municipal securities business on behalf of the dealer 
to be a municipal finance professional of the dealer, regardless of whether such individual 
receives payment for such solicitation. 

3 Underlining indicates additions to the language contained in the September Notice; 
strikethrough indicates deletions from the language contained in September Notice.  In 
addition, the description of this provision in the second bullet appearing in the text of the 
September Notice under the heading “SUMMARY OF REVISED DRAFT 
AMENDMENTS – Summary of Revised Draft Amendments to Rule G-37 and Forms G-
37/G-38 and G-37x” is modified to read as follows:  

 
● create a new definition of solicitor MFP, consisting of independent solicitors, any 

solicitor personnel of an independent solicitor that is an entity, and any partner, 
director, officer, or employee or other associated person of the dealer who 
solicits municipal securities business. 
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* * * * * 

Rule G-37.  Political Contributions and Prohibitions on Municipal Securities Business 

(a)-(f) No additional changes. 

(g) Definitions. 

(i)-(viii) No additional changes. 

(ix) The term “solicitor MFP” of a broker, dealer or municipal securities dealer means: 
 

(A)-(B) No additional changes. 
 
(C) any individual who is a partner, director, officer, or employee or other 

associated person (not otherwise described in clause (A) or (B) of this paragraph) of 
the broker, dealer or municipal securities dealer and who solicits municipal securities 
business. 

(x) No additional changes. 

(h)-(j) No additional changes. 
 

* * * * * 
 
In order to avoid further confusion, the MSRB is modifying the September Notice to read 

as provided above.  The September Notice remains unchanged in all other respects.  The 
September Notice, as modified, is available at www.msrb.org/msrb1/archive/2004/RevRuleG-
38Solicitation.htm.  Comments on the modified September Notice should be submitted no later 
than December 15, 2004. 
 
October 12, 2004 
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Alphabetical List of Comment Letters on MSRB Notice 2004-11 (April 5, 2004) (the “April 
2004 Notice”) and MSRB Notice 2004-32 (September 29, 2004), as modified by MSRB 
Notice 2004-33 (October 12, 2004) (the “September 2004 Notice”) 
 
1. ABA Securities Association:  Letter to Ernesto A. Lanza, MSRB, from Sarah A. Miller, 

General Counsel (June 4, 2004) relating to April 2004 Notice 
2. ABA Securities Association:  Letter to Ernesto A. Lanza, MSRB, from Sarah A. Miller, 

General Counsel (December 17, 2004) relating to September 2004 Notice 
3. Bond Market Association:  Letter to Ernesto A. Lanza, MSRB, from Lynette Kelly 

Hotchkiss, Senior Vice President and Associate General Counsel (June 4, 2004) relating to 
April 2004 Notice 

4. Bond Market Association:  Letter to Ernesto A. Lanza, MSRB, from Lynette Kelly 
Hotchkiss, Senior Vice President and Associate General Counsel (December 15, 2004) 
relating to September 2004 Notice 

5. Chapman, Jerry L.:  Letter to Ernest A. Lanza, MSRB (April 22, 2004) relating to April 2004 
Notice 

6. Goldman, Sachs & Co.:  Letter to Ernesto A. Lanza, MSRB, from Robyn A. Huffman, Vice 
President and Associate General Counsel (June 4, 2004) relating to April 2004 Notice 

7. Goldman, Sachs & Co.:  Letter to Ernesto A. Lanza, MSRB, from Robyn A. Huffman, 
Managing Director and Associate General Counsel (December 15, 2004) relating to 
September 2004 Notice 

8. PNC Capital Markets, Inc.:  Letter to Ernesto A. Lanza, MSRB, from James S. Keller, Chief 
Regulatory Counsel (June 4, 2004) relating to April 2004 Notice 

9. Seasongood & Mayer, LLC:  Letter to Christopher Taylor, MSRB, from Gordon Reis III, 
Managing Principal (May 20, 2004) relating to April 2004 Notice 

10. Seattle-Northwest Securities Corporation:  Letter to Christopher Taylor, MSRB, from Maud 
Daudon, Managing Director, Investment Banking, and John Rose, President & CEO (May 
19, 2004) relating to April 2004 Notice 

11. Seattle-Northwest Securities Corporation:  Letter to Ernesto A. Lanza, MSRB, from Maud 
Daudon, Managing Director, Investment Banking, and John Rose, President & CEO 
(December 13, 2004) relating to September 2004 Notice 

12. Wells Fargo & Company:  Letter to Ernesto A. Lanza, MSRB, from Bruce Moland, Vice 
President & Assistant General Counsel (June 2, 2004) relating to April 2004 Notice 

13. Wells Fargo & Company:  Letter to Ernesto A. Lanza, MSRB, from Bruce Moland, Vice 
President & Assistant General Counsel (December 15, 2004) relating to September 2004 
Notice 
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