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The Notice section of this Form 19b-4 must comply with the guidelines for
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the staff to identify immediately the changes made from the text of the rule with which
it has been working.

Exhibit 5 - Proposed Rule Text
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the filing (i.e. partial amendment) is clearly understandable on its face. Such partial
amendment shall be clearly identified and marked to show deletions and additions.




3 of 316

1. Text of Proposed Rule Change

(a) The Municipal Securities Rulemaking Board (the “MSRB” or “Board”) is
hereby filing with the Securities and Exchange Commission (the “SEC” or
“Commission”) a proposed rule change consisting of (i) proposed MSRB Rule G-43
governing the municipal securities activities of broker’s brokers and certain alternative
trading systems (“Proposed Rule G-43”), (ii) proposed amendments to MSRB Rule G-8
(on recordkeeping by broker’s brokers and certain alternative trading systems), MSRB
Rule G-9 (on record retention), and MSRB Rule G-18 (on agency trades and trades by
broker’s brokers) (collectively, the “Proposed Amendments™); and (iii) a proposed
interpretive notice on the duties of brokers, dealers, and municipal securities dealers
(“dealers”) that use the services of broker’s brokers (the “Proposed Notice”). The MSRB
requests that the proposed rule change be made effective six months after approval by the
Commission.

The text of the proposed rule change is set forth below:*

* * *

Rule G-43: Broker’s Brokers

(a) Duty of Broker’s Broker.

(i) Each dealer acting as a "broker’s broker" with respect to the execution of a
transaction in municipal securities for or on behalf of another dealer shall make a
reasonable effort to obtain a price for the dealer that is fair and reasonable in relation to
prevailing market conditions. The broker’s broker must employ the same care and
diligence in doing so as if the transaction were being done for its own account.

(ii) A broker's broker that undertakes to act for or on behalf of another dealer
in connection with a transaction or potential transaction in municipal securities must not
take any action that works against that dealer’s interest to receive advantageous pricing.

(iii) A broker’s broker will be presumed to act for or on behalf of the seller in a
bid-wanted for municipal securities, unless both the seller and bidders agree otherwise in
writing in advance of the bid-wanted.

(b) Conduct of Bid-Wanteds. A broker’s broker will satisfy its obligation under
subsection (a)(i) of this rule with respect to a bid-wanted if it conducts that bid-wanted as
follows:

0] Unless otherwise directed by the seller, a broker’s broker must make a
reasonable effort to disseminate a bid-wanted widely (including, but not limited to, the

! Underlining indicates additions; brackets indicate deletions.
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underwriter of the issue and prior known bidders on the issue) to obtain exposure to
multiple dealers with possible interest in the block of securities, although no fixed
number of bids is required.

(i1) If securities are of limited interest (e.g., small issues with credit quality
issues and/or features generally unknown in the market), the broker’s broker must make a
reasonable effort to reach dealers with specific knowledge of the issue or known interest
in securities of the type being offered.

(iili)  Notwithstanding subsection (a)(ii) of this rule, each bid-wanted must have
a deadline for the acceptance of bids, after which the broker’s broker must not accept bids
or changes to bids. That deadline may be either (A) a precise (or “sharp”) deadline or (B)
an “around time” deadline that ends upon the earliest of: (1) the time the seller directs the
broker’s broker to sell the securities to the current high bidder, (2) the time the seller
informs the broker’s broker that the bonds will not be sold in that bid-wanted, or (3) the
end of the trading day as publicly posted by the broker’s broker prior to the bid-wanted.

(iv) _ If the high bid received in a bid-wanted is above or below the
predetermined parameters of the broker’s broker and the broker’s broker believes that the
bid may have been submitted in error, the broker’s broker may contact the bidder prior to
the deadline for bids to determine whether its bid was submitted in error, without having
to obtain the consent of the seller. If the high bid is within the predetermined parameters
but the broker’s broker believes that the bid may have been submitted in error, the
broker’s broker must receive the oral or written permission of the seller before it may
contact the bidder to determine whether its bid was submitted in error.

(V) If the high bid received in a bid-wanted is below the predetermined
parameters of the broker’s broker, the broker’s broker must disclose that fact to the seller,
in which case the broker’s broker may still effect the trade, if the seller acknowledges
such disclosure either orally or in writing.

(c) Policies and Procedures.

0] A broker’s broker must adopt and comply with policies and procedures
pertaining to the operation of bid-wanteds and offerings for municipal securities, which at
a minimum:

(A) require the broker’s broker to disclose the nature of its undertaking
for the seller and bidders in bid-wanteds and offerings;

(B) require the broker’s broker to disclose the manner in which the
broker’s broker will conduct bid-wanteds and offerings;

(C) require the broker’s broker to be compensated on the basis of
commissions or other economically similar basis and to provide the seller and
bidders with a copy of its commission or other economically similar schedules for
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transactions, with such schedules reflecting at a minimum the maximum charge
that the broker’s broker could impose on a given transaction;

(D) if the winning high bidder’s bid or the cover bid in a bid-wanted
has been changed, require the broker’s broker to disclose the change to the seller
prior to execution and provide the seller with the original and changed bids;

(E) if a broker’s broker allows customers (as defined in Rule D-9) or
affiliates (as defined in Rule G-11(a)(x)) to place bids, require the disclosure of
that fact to both sellers and bidders in writing and require disclosure to the seller
if the high bid in a bid-wanted or offering is from a customer or an affiliate of the
broker’s broker; provided, however, that the broker’s broker is not required to
disclose the name of the customer or affiliate;

(F) if the broker’s broker wishes to conduct a bid-wanted in
accordance with section (b) of this rule, require the broker’s broker to adopt
predetermined parameters for such bid-wanted, disclose such predetermined
parameters prominently on its website in advance of the bid-wanted in which they
are used, and periodically test such predetermined parameters to determine
whether they have identified most bids that did not represent the fair market value
of municipal securities that were the subject of bid-wanteds to which the
predetermined parameters were applied;

(G) describe in detail the manner in which it will satisfy its obligation
under subsection (a)(i) of this rule in the case of offerings and bid-wanteds not
conducted in accordance with section (b) of this rule;

(H) prohibit the broker’s broker from maintaining municipal securities
in any proprietary or other accounts, other than for clearance and settlement

PuUrposes;

()] prohibit self-dealing by the broker’s broker;

(J) prohibit a broker’s broker from encouraging bids that do not
represent the fair market value of municipal securities that are the subject of a bid-
wanted or offering;

(K) prohibit a broker’s broker from giving preferential information to
bidders in bid-wanteds, including but not limited to, “last looks,” directions to a
specific bidder that it should “review” its bid or that its bid is “sticking out”;

(L) prohibit a broker’s broker from changing a bid price or offer price
without the bidder’s or seller’s respective permission:;

(M)  prohibit a broker’s broker from failing to inform the seller of the
highest bid in a bid-wanted or offering;
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(N) prohibit a broker’s broker from accepting a changed bid or a new
bid in the same bid-wanted after the broker’s broker has selectively informed a
bidder whether its bid is the high bid (“being used”) in the bid-wanted; and

(O)  subject to the provisions of sections (b), if applicable, and
paragraph (c)(i)(N) of this rule, prohibit the broker’s broker from providing any
person other than the seller (which may receive all bid prices) and the winning
bidder (which may only receive notice that its bid is the winning bid) with
information about bid prices, until the bid-wanted has been completed, unless the
broker’s broker makes such information available to all market participants on an
equal basis at no cost, together with disclosure that any bids may not represent the
fair market value of the securities, and discloses publicly that it will make such
information public.

(i) The broker’s broker must disclose the policies and procedures adopted
pursuant to subsection (c)(i) of this rule to sellers of, and bidders for, municipal securities
in writing at least annually and post such policies and procedures in a prominent position
on its website.

(d) Definitions.

(i) “Bidder” means a potential buyer in a bid-wanted or offering.

(ii) “Bid-wanted” means an auction for the sale of municipal securities in
which:

(A) the seller does not specify a minimum or desired price for the
securities that are the subject of the auction at the commencement of the auction;

(B) the identities of the bidders and the seller are not disclosed prior to
the conclusion of the auction, other than to the broker’s broker;

(C) bidders must submit bids for the auctioned securities to the
broker’s broker; and

(D) the seller decides whether to accept the winning bid.

(i) “Broker’s broker” means a dealer, or a separately operated and supervised
division or unit of a dealer, that principally effects transactions for other dealers or that
holds itself out as a broker’s broker. A broker’s broker may be a separate company or
part of a larger company.

An alternative trading system, registered as such with the Commission, is not a
broker's broker for purposes of this rule if, with respect to its municipal securities
activities:
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(A) itutilizes only automated and electronic means to communicate
with bidders and sellers in a systematic and non-discretionary fashion (with the
exception of communications that are solely clerical or ministerial in nature and
communications that occur after a trade has been executed);

(B) all of the customers (as defined in Rule D-9) of the alternative
trading system, if any, are sophisticated municipal market professionals; and

(C) the alternative trading system adopts, and complies with, policies
and procedures that, at a minimum,

(1) require the alternative trading system to disclose the nature
of its undertaking for the seller and bidders in bid-wanteds and offerings;

(2) require the alternative trading system to disclose the
manner in which it will conduct bid-wanteds and offerings; and

(3) prohibit the alternative trading system from engaging in the
conduct described in paragraphs (H)-(O) of subsection (c)(i) of this rule.

(iv)  For purposes of paragraph (c)(i)(O) of this rule, a bid-wanted for a
municipal security will be considered “completed” when either of the following occurs:
(A) the security is traded, whether through the broker’s broker or otherwise or (B) the
broker’s broker is notified by the seller that the security will not trade;

(V) “Cover bid” means the next best bid after the winning bid.

(vi)  “Dealer” means broker, dealer, or municipal securities dealer.

(vii)  For purposes of this rule, “offering” means a process for the sale of
municipal securities in which:

(A) the seller specifies a minimum or desired price for the securities as
part of the offering, at the offering’s commencement;

(B) the identities of the seller and the bidders are not disclosed prior to
the conclusion of the offering; and

(C) a broker’s broker negotiates between the seller and the bidders to
arrive at a price acceptable to the parties.

(viii) “Predetermined parameters” means formulaic parameters based on
objective pricing criteria that are: (A) reasonably designed to identify most bids that may
not represent the fair market value of municipal securities that are the subject of bid-
wanteds to which they are applied, (B) determined by the broker’s broker in advance of
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the acceptance of bids in such bid-wanteds, and (C) systematically applied to all bids in
such bid-wanteds. Predetermined parameters may not be based on bids submitted in the
bid-wanted to which they are applied (e.g., cover bids). A broker’s broker may establish
different predetermined parameters for different types of municipal securities.

(ix) For purposes of this rule, “seller” means the selling dealer, or potentially
selling dealer, in a bid-wanted or offering and does not include the customer of a selling
dealer.

* Kk Kk Kk *

Rule G-8: Books and Records to be Made by Brokers, Dealers and Municipal
Securities Dealers

@ Description of Books and Records Required to be Made. Except as otherwise
specifically indicated in this rule, every broker, dealer and municipal securities dealer
shall make and keep current the following books and records, to the extent applicable to
the business of such broker, dealer or municipal securities dealer:

(i) - (xxiv) No change.

(xxv) Broker’s Brokers. A broker’s broker (as defined in Rule G-43(d)(iii))
shall maintain the following records with respect to its municipal securities activities:

(A) all bids to purchase municipal securities, together with the time of
receipt;

(B) all offers to sell municipal securities, together with the time the
broker’s broker first receives the offering and the time the offering is updated for
display or distribution;

(C) the time that the high bid is provided to the seller; the time that the
seller notifies the broker’s broker that it will sell the securities at the high bid; and
the time of execution of the trade;

(D)  for each communication with a seller or bidder pursuant to Rule G-
43(b)(iv), the date and time of the communication; whether the bid deviated from
the predetermined parameters and, if so, the amount of the deviation; the full
name of the person contacted at the bidder; the full name of the person contacted
at the seller, if applicable; the direction provided by the bidder to the broker’s
broker following the communication; the direction provided by the seller to the
broker’s broker following the communication, if applicable; and the full name of
the person at the bidder, or seller if applicable, who provided that direction;

(E) for each communication with a seller pursuant to Rule G-43(b)(v),
the date and time of the communication; the amount by which the bid deviated
from the predetermined parameters; the full name of the person contacted at the
seller; the direction provided by the seller to the broker’s broker following the
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communication; and the full name of the person at the seller who provided that
direction;

(F) for all changed bids, the full name of the person at the bidder that
authorized the change and the full name of the person at the broker’s broker at
whose direction the change was made;

(G) for all changes in offering prices, the full name of the person at the
seller that authorized the change and the full name of the person at the broker’s
broker at whose direction the change was made;

(H)  acopy of any writings by which the seller and bidders agreed that
the broker’s broker represents either the bidders or both seller and bidders, rather
than the seller alone, which writings shall include the dates and times such
writings were executed; and the full names of the signatories to such writings;

()] a copy of the policies and procedures required by Rule G-43(c);

J) a copy of its predetermined parameters (as defined in Rule G-
43(d)(viii)), its analysis of why those predetermined parameters were reasonably
designed to identify most bids that might not represent the fair market value of
municipal securities that were the subject of bid-wanteds to which the parameters
were applied, and the results of the periodic tests of such predetermined
parameters required by Rule G-43(c)(i)(F); and

(K) __if a broker’s broker trading system is a separately operated and
supervised division or unit of a broker, dealer or municipal securities dealer, there
must be separately maintained in or separately extractable from such division’s or
unit’s own facilities or the facilities of the broker, dealer or municipal securities
dealer, all of the records relating to the activities of the broker’s broker or
alternative trading system, and such records shall be so maintained or otherwise
accessible as to permit independent examination thereof and enforcement of
applicable provisions of the Act, the rules and requlations thereunder, and the
rules of the Board.

(xxvi) Alternative Trading Systems. An alternative trading system registered as
such with the Commission shall maintain the following records with respect to its
municipal securities activities:

(A) for all changed bids, the full name of the person at the bidder firm
that authorized the change and the full name of the person at the alternative
trading system at whose direction the change was made;

(B) for all changes in offering prices, the full name of the person at the
seller firm that authorized the change and the full name of the person at the
alternative trading system at whose direction the change was made;
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(C) a copy of the policies and procedures required by Rule G-
43(d)(ii)(C); and

(D) if the alternative trading system is a separately operated and
supervised division or unit of a broker, dealer or municipal securities dealer, there
must be separately maintained in or separately extractable from such division’s or
unit’s own facilities or the facilities of the broker, dealer or municipal securities
dealer, all of the records relating to the municipal securities activities of the
alternative trading system, and such records shall be so maintained or otherwise
accessible as to permit independent examination thereof and enforcement of
applicable provisions of the Act, the rules and requlations thereunder, and the
rules of the Board.

(b) - (e) No change.

()] Compliance with Rule 17a-3. Brokers, dealers and municipal securities dealers
other than bank dealers which are in compliance with rule 17a-3 of the Commission will
be deemed to be in compliance with the requirements of this rule, provided that the
information required by subparagraph (a)(iv)(D) of this rule as it relates to uncompleted
transactions involving customers; subsection paragraph (a)(viii); and subsections
paragraphs (a)(xi) through (a) [(xxiv)] (xxvi) shall in any event be maintained.

(9) No change.

* Kk Kk Kk *

Rule G-9: Preservation of Records
@) Records to be Preserved for Six Years. Every broker, dealer and municipal
securities dealer shall preserve the following records for a period of not less than six
years:

(1) - (ix) No change.

x) the records required to be maintained pursuant to rule G-8(a)(xviii); [and]

(xi)  the records concerning secondary market trading account transactions
described in rule G-8(a)(xxiv), provided, however, that such records need not be
preserved for a secondary market trading account which is not successful in purchasing
municipal securities].];

(xii)  the records required to be maintained pursuant to rule G-8(a)(xxv); and

(xiii) the records required to be maintained pursuant to rule G-8(a)(xxvi).

(b) - (g) No change.
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Rule G-18: Execution of Transactions

Each broker, dealer and municipal securities dealer, when executing a transaction in
municipal securities for or on behalf of a customer as agent, shall make a reasonable
effort to obtain a price for the customer that is fair and reasonable in relation to prevailing
market conditions. [A broker, dealer or municipal securities dealer acting as a "broker’s
broker" shall be under the same obligation with respect to the execution of a transaction
in municipal securities for or on behalf of a broker, dealer, or municipal securities
dealer.]

* k* Kk k%

MSRB Notice 2012-
Notice to Dealers That Use the Services of Broker’s Brokers

Introduction

In view of the important role that broker’s brokers play in the provision of
secondary market liquidity for municipal securities owned by retail investors,
MSRB Rule G-43 sets forth particular rules to which broker’s brokers are subject.
Rule G-43(a)(i) provides:

Each dealer acting as a "broker’s broker" with respect to the

execution of a transaction in municipal securities for or on behalf
of another dealer shall make a reasonable effort to obtain a price
for the dealer that is fair and reasonable in relation to prevailing
market conditions. The broker’s broker must employ the same
care and diligence in doing so as if the transaction were being done
for its own account.?

In guidance on broker’s brokers issued in 2004, the MSRB noted the role
of some broker’s brokers in large intra-day price differentials of infrequently
traded municipal securities with credits that were relatively unknown to most
market participants, especially in the case of “retail” size blocks of $5,000 to
$100,000. In certain cases, differences between the prices received by the selling
customers as a result of a broker’s broker bid-wanted and the prices paid by the
ultimate purchasing customers on the same day were 10% or more. After the
securities were purchased from the broker’s broker, they were sold to other
dealers in a series of transactions until they eventually were purchased by other
customers. The abnormally large intra-day price differentials were attributed in
major part to the price increases found in the inter-dealer market occurring after
the broker’s brokers’ trades.

Rule G-43 addresses the role of broker’s brokers, including their role in
such a series of transactions. It is the role of the broker’s broker to conduct a
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properly run bid-wanted or offering and thereby satisfy its duty to make a
reasonable effort to obtain a price for the dealer that is fair and reasonable in
relation to prevailing market conditions. The MSRB believes that a bid-wanted or
offering conducted in the manner provided in Rule G-43 will be an important
element in the establishment of a fair and reasonable price for municipal securities
in the secondary market. This notice addresses the roles of other transaction
participants, specifically the brokers, dealers, and municipal securities dealers
(“dealers”) that sell, and bid for, municipal securities in bid-wanteds and offerings
conducted by broker’s brokers. Those selling dealers (“sellers”) and bidding
dealers (“bidders™) also have pricing duties under MSRB rules and their failure to
satisfy those duties could negate the reasonable efforts of a broker’s broker to
achieve fair pricing.

Duties of Bidders

Rule G-13(b)(i) provides that, in general, “no broker, dealer or municipal
securities dealer shall distribute or publish, or cause to be distributed or published,
any guotation relating to municipal securities, unless the guotation represents a
bona fide bid* for, or offer of, municipal securities by such broker, dealer or
municipal securities dealer.” Rule G-13(b)(ii) provides that “[n]o broker, dealer
or municipal securities dealer shall distribute or publish, or cause to be distributed
or published, any guotation relating to municipal securities, unless the price stated
in the quotation is based on the best judgment of such broker, dealer or municipal
securities dealer of the fair market value of the securities which are the subject of
the guotation at the time the quotation is made.”

Dealers that submit bids to broker’s brokers that they believe are below
the fair market value of the securities or that submit “throw-away” bids to
broker’s brokers do so in violation of Rule G-13. While bidders are entitled to
make a profit, Rule G-13 does not permit them to do so by “picking off” other
dealers at off-market prices. Throw-away bids, by definition, violate Rule G-13,
because throw-away bids are arrived at without an analysis by the bidder of the
fair market value of the municipal security that is the subject of the bid. A
conclusion by the bidder that a security must be worth “at least that much,”
without any knowledge of the security or comparable securities and without any
effort to analyze the security’s value is not based on the best judgment of such
bidder of the fair market value of the securities within the meaning of Rule G-
13(b)(ii). When the MSRB first proposed Rule G-13, it explained in a February
24, 1977 letter from Frieda Wallison, Executive Director and General Counsel,
MSRB, to Lee Pickard, Director, Division of Market Requlation, Securities and
Exchange Commission that, among the activities that Rule G-13 was designed to
prevent was the placing of a bid that is “pulled out of the air,” which is another
way to describe a throw-away bid.

Furthermore, when a dealer’s bid is accepted and a transaction in the
securities is executed, that transaction price (and accordingly the bid itself) will be
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disseminated within the meaning of Rule G-13(a)(i) on the MSRB’s Electronic
Municipal Market Access (EMMA®) platform within 15 minutes after the time of
trade. At that point, if the bid is off-market, it will create a misperception in the
municipal marketplace of the true fair market value of the security. The fact that
the bid price that wins a bid-wanted or offering may well not represent the true
fair market value of the security is evidenced by the trade activity observed by
enforcement agencies following such auctions. Enforcement agencies have
informed the MSRB that they continue to observe the same kinds of series of
transactions in municipal securities that prompted the MSRB’s 2004 pricing
guidance. They have also informed the MSRB about their observations of other
trading patterns that indicate some market participants may misuse the role of the
broker’s broker in the provision of secondary market liguidity and may cause
retail customers who liguidate their municipal securities by means of broker’s
brokers to receive unfair prices.

Duties of Sellers

Dealers that use the services of broker’s brokers to sell municipal
securities for their customers also have significant fair pricing duties under Rule
G-30 when they act as a principal. As the MSRB noted in its request for
comment on Draft Rule G-43,2

the information about the value of municipal securities provided to
a selling dealer by a broker’s broker is only one factor that the
dealer must take into account in determining a fair and reasonable
price for its customer. In fact, in 2004, the National Association of
Securities Dealers (“NASD”) announced that it had fined eight
dealers for relying solely on prices obtained in bid-wanteds
conducted by broker’s brokers, which the NASD found to be
significantly below fair market value.® In that same year, the
MSRB said that “particularly when the market value of an issue is
not known, a dealer . . . may need to check the results of the bid
wanted process against other objective data to fulfill its fair pricing
obligations . ...”

Under those circumstances where broker’s brokers seeks to satisfy their
fair pricing obligations in bid-wanteds conducted pursuant to Rule G-43(b), Rule
G-43(b)(v) provides for notice by broker’s brokers to sellers when bids in bid-
wanteds are below predetermined parameters that are designed to identify
possible off-market bids (e.g., those based on yield curves, pricing services, recent
trades reported to the MSRB’s RTRS System, or bids received by broker’s
brokers in prior bid-wanteds or offerings). Once a seller has received such notice,
it must direct the broker’s broker as to whether to execute the trade at that price.
That notice by the broker’s broker and required action on the part of the seller
should put the seller on notice that it must take additional steps to ascertain
whether the high bid provided to it by the broker’s broker is, in fact, a fair and
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reasonable price for the securities. Rule G-30 mandates that the seller, if acting as
a principal, must not buy municipal securities from its customer at a price that is
not fair and reasonable (taking any mark-down into account), taking into
consideration all relevant factors, including those listed in the rule.

The MSRB notes that Rule G-8(a)(xxV)(E) requires broker’s brokers to
keep records when they have provided the seller with the notice described in Rule
G-43(b)(v). Among the required records are the full name of the person at the
seller who received the notice, the direction given by the seller firm following the
notice, and the full name of the person at the seller who provided that direction.

Rule G-43(b)(i) permits a broker’s broker to limit the audience for a bid-
wanted at the selling dealer’s direction, a practice sometimes referred to as
“screening” or “filtering,” because the MSRB recognizes that there may be
legitimate reasons for this practice. However, the MSRB notes that such
screening may reduce the likelihood that the high bid represents a fair and
reasonable price. Selling dealers should, therefore, be able to demonstrate a
reason that is not anti-competitive (e.g., credit, legal, or regulatory concerns),
rather than trying to eliminate access by a competitor, for directing broker’s
brokers to screen certain bidders from the receipt of bid-wanteds or offerings. For
example, a selling dealer might maintain a list of the firms it would be unwilling
to accept as a counterparty and the reasons why.

The MSRB recognizes that there may be circumstances under which
customers may need to liguidate their municipal securities quickly and that there
are limitations on the ability of a bid-wanted or offering to achieve a price that is
comparable to recent trade prices under certain circumstances, particularly in
view of its timing and the presence or absence of reqular buyers in the
marketplace. Nevertheless, the MSRB urges sellers not to assume that their
customers need to liquidate their securities immediately without inquiring as to
their customers’ particular circumstances and discussing with their customers the
possible improved pricing benefit associated with taking additional time to
liquidate the securities.

Rule G-17 requires dealers, in the conduct of their municipal securities
activities, to deal fairly with all persons and to not engage in any deceptive,
dishonest, or unfair practice. Broker’s brokers have informed the MSRB that
many dealers place bid-wanteds and offerings with broker’s brokers with no
intention of selling the securities through the broker’s brokers. Some have noted
that shortly thereafter they see the same securities purchased by dealers for their
own accounts at prices that exceed the high bid obtained by the broker’s brokers
by only a very small amount. Other dealers have told the MSRB that they are
skeptical of many of the bid-wanteds they see, because they think the bid-wanteds
are only being used for price discovery by the selling dealers and are not real.
Accordingly, in many cases, they do not bid. This use of broker’s brokers solely
for price discovery purposes harms the bid-wanted and offering process by
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reducing bidders, thereby reducing the likelihood that the high bid in a bid-wanted
will represent the fair market value of the securities. Additionally, it causes
broker’s brokers to work without reasonable expectation of compensation. For
those reasons, depending upon the facts and circumstances, the use of bid-
wanteds solely for price discovery purposes may be an unfair practice within the
meaning of Rule G-17.

1 Rule G-43(d)(iii) defines a “broker’s broker” as “a dealer, or a separately

operated and supervised division or unit of a dealer, that principally effects
transactions for other dealers or that holds itself out as a broker’s broker.” Certain
alternative trading systems are excepted from the definition of “broker’s broker.”

2 A bid-wanted conducted in accordance with Rule G-43(b) will satisfy the

pricing obligation of a broker’s broker.

3 MSRB Notice 2004-3 (January 26, 2004).

4 Rule G-13(b)(iii) provides that:

a quotation shall be deemed to represent a "bona fide bid for, or
offer of, municipal securities" if the broker, dealer or municipal
securities dealer making the quotation is prepared to purchase or
sell the security which is the subject of the quotation at the price
stated in the quotation and under such conditions, if any, as are
specified at the time the guotation is made.

o

MSRB Notice 2011-18 (February 24, 2011).

6 See http://www.finra.org/Newsroom/NewsReleases/2004/P011465.

* k*k Kk k%

(b) Not applicable.

(c) Not applicable.
2. Procedures of the Self-Regulatory Organization

The proposed rule change was adopted by the MSRB at its January 25-27, 2012
meeting. Questions concerning this filing may be directed to Peg Henry, General

Counsel, Market Regulation at 703-797-6600.

3. Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change
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(@) The MSRB decided to consider additional rulemaking concerning broker’s

brokers and the dealers that use their services due to the important role that broker’s
brokers play in the provision of secondary market liquidity for retail investors in
municipal securities. In 2004,? the MSRB issued a notice that, among other things,
addressed the role of broker’s brokers in large intra-day price differentials in the sale of
retail size blocks of securities.

"Transaction Chains"

A frequent scenario in large intra-day price differentials occurs when a
single block of securities moves through a ""chain™ of transactions during
the day. The securities involved in these scenarios often are infrequently
traded issues with credits that are relatively unknown to most market
participants. In a typical case, the transaction chain starts with a dealer
buying securities from a customer, usually in a "retail" size block of
$5,000 to $100,000. The securities are then sold through a broker's
broker. Two or more inter-dealer transactions follow, with a final sale of
the securities being made by a dealer to a customer. In certain cases, the
difference between the price received by the selling customer and the price
received by the purchasing customer is abnormally large, exceeding 10%
or more. In reviewing such transaction chains, it often appears that the
two dealers effecting trades with customers at each end of the chain - one
dealer purchasing from a customer and the other selling to a customer -
did not make excessive profits on their trades. Instead, the abnormally
large intra-day price differentials can be attributed in major part to the
price increases found in the inter-dealer trading occurring after the broker's
broker's trade.

The MSRB deferred its rulemaking on the subject of broker’s brokers until the
completion of Commission and Financial Industry Regulatory Authority (“FINRA”)
enforcement actions, which subsequently highlighted broker’s broker activities that
constitute clear violations of MSRB rules.?

2

3

MSRB Notice 2004-3 (January 26, 2004).

FINRA v. Associated Bond Brokers, Inc. Letter of Acceptance, Waiver and
Consent No. E052004018001 (November 19, 2007) (settlement in connection
with alleged violation of Rule G-17 by broker’s broker due to lowering the
highest bids to prices closer to the cover bids without informing either bidders or
sellers); FINRA v. Butler Muni, LLC Letter of Acceptance, Waiver and Consent
No. 2006007537201 (May 28, 2010) (settlement in connection with alleged
violation of Rule G-17 by broker’s broker due to failure to inform the seller of
higher bids submitted by the highest bidders); D. M. Keck & Company, Inc. d/b/a
Discount Munibrokers, et al., Exchange Act Release No. 56543 (September 27,
2007) (settlement in connection with alleged violation of Rules G-13 and G-17 by
broker’s broker for dissemination of fake cover bids to both seller and winning
bidder; also settlement in connection with alleged violation of Rules G-14 and G-
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The MSRB recognizes that some broker’s brokers make considerable efforts to
comply with MSRB rules. However, given the nature of the rule violations brought to
light by Commission and FINRA enforcement actions and the important role of broker’s
brokers in the provision of secondary market liquidity for retail investors, the MSRB
determined that additional guidance and/or rulemaking concerning the activities of
broker’s brokers was warranted.

SUMMARY OF PROPOSED RULE G-43

The role of the broker’s broker is that of intermediary between selling dealers and
bidding dealers. Proposed Rule G-43(a) would set forth the basic duties of a broker’s
broker to such dealers.* Proposed Rule G-43(a)(i) would incorporate the same basic duty
currently found in Rule G-18. That is, a broker’s broker would be required to make a
reasonable effort to obtain a price for the dealer that was fair and reasonable in relation to
prevailing market conditions. The broker’s broker would be required to employ the same
care and diligence in doing so as if the transaction were being done for its own account.

Proposed Rule G-43(a)(ii) would provide that a broker's broker that undertook to
act for or on behalf of another dealer in connection with a transaction or potential
transaction in municipal securities could not take any action that would work against that
dealer’s interest to receive advantageous pricing. Under Proposed Rule G-43(a)(iii), a
broker’s broker would be presumed to act for or on behalf of the seller® in a bid-wanted,

17 by broker’s broker due to payment to seller of more than highest bid on some
trades in return for a price lower than the highest bid on other trades, in each case
reporting the fictitious trade prices to the MSRB’s Real-Time Trade Reporting
System); Regional Brokers, Inc. et al., Exchange Act Release No. 56542
(September 27, 2007) (settlement in connection with alleged violation of Rules G-
13 and G-17 by broker’s broker for dissemination of fake cover bids to both seller
and winning bidder; broker’s broker allegedly violated Rule G-17 by accepting
bids after bid deadline); SEC v. Wolfe & Hurst Bond Brokers, Inc. et al.,
Exchange Act Release No. 59913 (May 13, 2009) (settlement in connection with
alleged violation of Rule G-17 by broker’s broker for dissemination of fake cover
bids to both seller and winning bidder and for lowering of the highest bids to
prices closer to the cover bids without informing either bidders or sellers). These
cases also involved violations of Rules G-8, G-9, and G-28.

The duties of a broker’s broker to any customers (as defined in Rule D-9) it may
have are addressed under Rule G-18 (in the case of agency transactions) and Rule
G-30 (in the case of principal transactions).

Under Proposed Rule G-43(d)(ix), “seller” would mean the selling dealer, or
potentially selling dealer, in a bid-wanted or offering and would not include the
customer of a selling dealer.
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unless both the seller and bidders agreed otherwise in writing in advance of the bid-
wanted.

Proposed Rule G-43(b) would create a safe harbor. The safe harbor would
provide that a broker’s broker that conducted bid-wanteds in the manner described in
Proposed Rule G-43(b) would satisfy its pricing duty under Proposed Rule G-43(a)(i).°
The provisions of the safe harbor are designed to increase the likelihood that the highest
bid in the bid-wanted is fair and reasonable.

Proposed Rule G-43(b)(i) and (ii) would require a broker’s broker to disseminate
a bid-wanted widely and, in the case of securities of limited interest, to make a reasonable
effort to reach dealers with specific knowledge of the issue or known interest in
comparable securities.

Proposed Rule G-43(b)(iii) would require that each bid-wanted have a deadline
for the acceptance of bids to assist in measuring compliance with the safe harbor.

Proposed Rule G-43(c)(i)(F) would require broker’s brokers that availed
themselves of the safe harbor to use predetermined parameters designed to identify
possible off-market bids in the conduct of bid-wanteds. For example, the predetermined
parameters could be based on yield curves, pricing services, recent trades reported to the
MSRB’s Real-Time Trade Reporting System (RTRS), or bids submitted to a broker’s
broker in previous bid-wanteds or offerings. Broker’s brokers would be required to test
the predetermined parameters periodically to see whether they were achieving their
designed purpose.

Proposed Rule G-43(b)(iv) would permit a broker’s broker that availed itself of
the safe harbor to contact the high bidder in a bid-wanted about its bid price prior to the
deadline for bids without the seller’s consent, if the bid was outside of the predetermined
parameters described above and the broker’s broker believed that the bid might have been
submitted in error. If the high bid was within the predetermined parameters, yet the
broker’s broker believed it might have been submitted in error (e.g., because it
significantly exceeded the cover bid), the broker’s broker would be required to obtain the
seller’s consent before contacting the bidder. In all events, under Proposed Rule G-
43(c)(i)(D), the broker’s broker would be required to notify the seller if the high bidder’s
bid or the cover bid had been changed prior to execution and provide the seller with the
original and changed bids.

Under Proposed Rule G-43(b)(v), a broker’s broker would be required to notify
the seller if the highest bid received in a bid-wanted was below the predetermined
parameters and receive the seller’s oral or written consent before proceeding with the
trade. This required notice would have the effect of notifying the selling dealer that the

6 A broker’s broker that did not avail itself of the safe harbor in section (b) would

still be subject to sections (a), (c), and (d) of Proposed Rule G-43.
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high bid in a bid-wanted might be off-market. The selling dealer would then need to
satisfy itself that the high bid was, in fact, fair and reasonable, if it wished to purchase the
securities from its customer at that price as a principal.

Proposed Rule G-43(c) is designed to ensure that bid-wanteds and offerings are
conducted in a fair manner. Many of the requirements of Proposed Rule G-43(c) would
address behavior that would also be a violation of Rule G-17 (e.qg., the prohibitions on
providing bidders with “last looks,” encouraging off-market bids, engaging in self-
dealing, changing bid or cover prices without permission, and failing to inform the seller
of the highest bid), although the requirements of Proposed Rule G-43(c) would not
supplant those of Rule G-17. Other requirements of Proposed Rule G-43(c) are designed
to notify sellers and bidders of the manner in which bid-wanteds and offerings will be
conducted and disclosing potential conflicts of interest on the part of broker’s brokers
(e.g., when a broker’s broker has its own customers or when it allows an affiliate to enter
bids). Proposed Rule G-43(c) would apply to the conduct of all bid-wanteds and
offerings by broker’s brokers, regardless of whether the broker’s broker had elected to
satisfy its Proposed Rule G-43(a)(i) pricing duty for bid-wanteds by means of the
Proposed Rule G-43(b) safe harbor. A broker’s broker would be required by Proposed
Rule G-43(c)(i)(G) to describe the manner in which it would satisfy its Proposed Rule G-
43(a)(i) pricing obligation in the case of offerings and in the case of bid-wanteds not
subject to the Proposed Rule G-43(b) safe harbor.

Proposed Rule G-43(d) would contain the definitions of terms used in Proposed
Rule G-43. Under Proposed Rule G-43(d)(iii), the term “broker’s broker” would mean a
dealer, or a separately operated and supervised division or unit of a dealer, that
principally effects transactions for other dealers or that holds itself out as a broker’s
broker, whether a separate company or part of a larger company. Certain alternative
trading systems would be excepted from the definition of “broker’s broker.” To be
excepted, the alternative trading system would be required, with respect to its municipal
securities activities, to utilize only automated and electronic means to communicate with
bidders and sellers in a systematic and non-discretionary fashion (with certain limited
exceptions), limit any customers to sophisticated municipal market professionals, and
operate in accordance with most of the provisions of Proposed Rule G-43(c). In essence,
an alternative trading system qualifying for the exception from the definition of “broker’s
broker” would be subject to most’ of the requirements of Proposed Rule G-43 except the
Proposed Rule G-43(a)(i) pricing obligation.

Such an excepted alternative trading system would not be subject to the provision
of Proposed Rule G-43(c)(i)(C) concerning compensation. It would also not be
subject to the requirements of Proposed Rule G-43(c)(i)(D) and (E) in recognition
of the fact that much of the municipal securities trading conducted on alternative
trading systems is computerized and it would be difficult for alternative trading
systems to satisfy those requirements.
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SUMMARY OF PROPOSED AMENDMENTS

The proposed amendments to Rule G-8 would require recordkeeping designed to
assist in the enforcement of Proposed Rule G-43. Records would be required to be kept
of bids, offers, changed bids and offers, the time of notification to the seller of the high
bid, the policies and procedures of the broker’s broker concerning bid-wanteds and
offerings, and any agreements by which bidders and sellers agreed to joint representation
by the broker’s broker.

Proposed Rule G-8(a)(xxv)(D) would require broker’s brokers to keep the
following records of communications with bidders and sellers regarding possibly
erroneous bids: the date and time of the communication; whether the bid deviated from
the predetermined parameters and, if so, the amount of the deviation; the full name of the
person contacted at the bidder; the full name of the person contacted at the seller, if
applicable; the direction provided by the bidder to the broker’s broker following the
communication; the direction provided by the seller to the broker’s broker following the
communication, if applicable; and the full name of the person at the bidder, or seller, if
applicable, who provided that direction.

Under Proposed Rule G-8(a)(xxv)(E), the broker’s broker would be required to
keep records of the date and time it notified the seller that the high bid was below the
predetermined parameters; the amount by which the bid deviated from the predetermined
parameters; the full name of the person contacted at the seller; the direction provided by
the seller to the broker’s broker following the communication; and the full name of the
person at the seller who provided that direction.

Proposed Rule G-8(a)(xxv)(J) would require that each broker’s broker keep a
record of its predetermined parameters, its analysis of why those predetermined
parameters were reasonably designed to identify most bids that might not represent the
fair market value of municipal securities that were the subject of bid-wanteds to which
the parameters were applied, and the results of the periodic tests of such predetermined
parameters required by Proposed Rule G-43(c)(i)(F).

Proposed Rule G-8(a)(xxvi) would impose comparable recordkeeping
requirements on alternative trading systems.

In the case of broker’s brokers or alternative trading systems that are separately
operated and supervised divisions of other dealers, separately maintained or separately
extractable records of the municipal securities activities of the broker’s broker or
alternative trading system would be required to be maintained to assist in enforcement of
Proposed Rule G-43.

The proposed amendments to Rule G-9 would provide for the retention of the
records described above for six years.
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The proposed amendment to Rule G-18 would eliminate duplication, as the
deleted text would be moved to Proposed Rule G-43(a)(i).

SUMMARY OF PROPOSED NOTICE

The Proposed Notice would discuss the duties of dealers that use the services of
broker’s brokers.

Under the Proposed Notice, selling dealers would be reminded that the high bid
obtained in a bid-wanted or offering is not necessarily a fair and reasonable price and that
such dealers have an independent duty under Rule G-30 to determine that the prices at
which they purchase municipal securities as a principal from their customers are fair and
reasonable. Selling dealers would be cautioned that any direction they provided to
broker’s brokers to “screen” other dealers from their bid-wanteds or offerings could
affect whether the high bid represented a fair and reasonable price and should be limited
to valid business reasons, not anti-competitive behavior. Selling dealers would be urged
not to assume that their customers needed to liquidate their securities immediately
without inquiring as to their customers’ particular circumstances and discussing with
their customers the possible improved pricing benefit associated with taking additional
time to liquidate their securities. The Proposed Notice also would provide that, depending
upon the facts and circumstances, the use of bid-wanteds by selling dealers solely for
price discovery purposes, without any intention of selling the securities through the
broker’s brokers might be an unfair practice within the meaning of Rule G-17.

Under the Proposed Notice, bidding dealers that submitted bids to broker’s
brokers that they believed were below the fair market value of the securities or that
submitted “throw-away” bids to broker’s brokers would violate MSRB Rule G-13. The
Proposed Notice would provide that, while Rule G-30 provides that bidders are entitled to
make a profit, Rule G-13 does not permit them to do so by “picking off” other dealers at
off-market prices.

(b) The MSRB believes that the proposed rule change is consistent with Section
15B(b)(2) of the Securities Exchange Act (“Exchange Act”), which provides that:

The Board shall propose and adopt rules to effect the purposes of this title
with respect to transactions in municipal securities effected by brokers,
dealers, and municipal securities dealers and advice provided to or on
behalf of municipal entities or obligated persons by brokers, dealers,
municipal securities dealers, and municipal advisors with respect to
municipal financial products, the issuance of municipal securities, and
solicitations of municipal entities or obligated persons undertaken by
brokers, dealers, municipal securities dealers, and municipal advisors.

Section 15B(b)(2)(C) of the Exchange Act, provides that the rules of the MSRB
shall:
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be designed to prevent fraudulent and manipulative acts and practices, to
promote just and equitable principles of trade, to foster cooperation and
coordination with persons engaged in regulating, clearing, settling,
processing information with respect to, and facilitating transactions in
municipal securities and municipal financial products, to remove
impediments to and perfect the mechanism of a free and open market in
municipal securities and municipal financial products, and, in general, to
protect investors, municipal entities, obligated persons, and the public
interest.

The proposed rule change is consistent with Sections 15B(b)(2) and 15B(b)(2)(C)
of the Exchange Act for the following reasons. Enforcement agencies have informed the
MSRB that they continue to observe the same kinds of series of transactions in municipal
securities that prompted the MSRB’s 2004 pricing guidance. They have also informed
the MSRB about their observations of other trading patterns that indicate some market
participants may misuse the role of the broker’s broker in the provision of secondary
market liquidity and may cause retail customers who liquidate their municipal securities
by means of broker’s brokers to receive unfair prices. Proposed Rule G-43 is designed to
improve pricing in the secondary market for retail investors in municipal securities by
increasing the likelihood that bid-wanteds and offerings made through broker’s brokers
will result in fair and reasonable prices. It would do that by encouraging the wide
dissemination of bid-wanteds to those who are likely to have interest in the securities,
drawing potential below market prices to the attention of selling dealers, and
discouraging the type of fraudulent and unfair conduct that may result in prices that are
lower than they would otherwise have been. At the same time, Proposed Rule G-43 is
structured in a manner that should not impede the operation of the secondary market for
municipal securities. The MSRB has worked extensively with broker’s brokers and other
dealers to refine the proposed rule so that it targets abuses without reducing liquidity.
The proposed amendments to Rules G-8 and G-9 would assist the Commission and
FINRA in the enforcement of Rule G-43. The proposed amendment to Rule G-18 would
eliminate unnecessary duplication as the broker’s brokers pricing obligation would be
transferred to Proposed Rule G-43. The Proposed Notice would remind dealers that use
the services of broker’s brokers of their own pricing obligations, as sellers and as bidders.
In order for retail investors to receive fair and reasonable prices for their municipal
securities, all dealers in the secondary market (whether sellers, broker’s brokers, or
bidders) must satisfy their pricing obligations.

4. Self-Regulatory Organization’s Statement on Burden on Competition

The MSRB does not believe that the proposed rule change would impose any
burden on competition not necessary or appropriate in furtherance of the purposes of the
Exchange Act, since it would apply equally to all broker’s brokers and all alternative
trading systems would have the opportunity to qualify for the exception from the
definition of “broker’s broker.” The MSRB notes that alternative trading systems that
have voice brokerage components would be subject to all of the provisions of Proposed
Rule G-43 and would not be given a competitive advantage over voice brokers. The
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MSRB also does not believe that the provisions of the proposed rule change would be
unduly burdensome to broker’s brokers or would have the effect of reducing the number
of broker’s brokers.

5. Self-Regulatory Organization’s Statement on Comments Received on the
Proposed Rule Change by Members, Participants, or Others.

On September 8, 2011, the MSRB requested comment on a draft of the proposed
rule change.® Comments were received from Bond Dealers of America (“BDA™); Tom
Dolan (“Mr. Dolan”); Hartfield, Titus & Donnelly, LLC (“Hartfield Titus”); Knight
BondPoint; Regional Brokers, Inc. (“RBI”); Securities Industry and Financial Markets
Association (“SIFMA”); TMC Bonds L.L.C. (“TMC?”); Vista Securities, Inc. (“Vista
Securities”); and Wolfe & Hurst Bond Brokers, Inc. (“Wolfe & Hurst”). Summaries of
those comments and the MSRB’s responses follow.

References in this section 5 to “Draft Rule G-43” and “Draft Rule G-8(a)(xxv)”
are to the draft version of Proposed Rule G-43 and the draft amendments to Rule G-8
upon which comment was requested in MSRB Notice 2011-50. The underlined rule text
in this section does not reflect amendments agreed to by the MSRB’s Board that are now
included in the proposed rule change. This text has been included in this filing for the
convenience of the reader because a number of the sections of the draft rule were
reordered in the proposed rule change, although not substantively changed.

Draft Rule G-43(a)(i): Each dealer acting as a "broker’s broker" with respect to
the execution of a transaction in municipal securities for or on behalf of another dealer
shall make a reasonable effort to obtain a price for the dealer that is fair and reasonable in
relation to prevailing market conditions. The broker’s broker must employ the same care
and diligence in doing so as if the transaction were being done for its own account.

Comments: Wolfe & Hurst argued that “it is not feasible for a broker’s broker to
determine fair market value nor is this the role of a broker’s broker.” It further argued
that the clients of a broker’s broker, broker-dealers and bank dealers, are in a better
position to make a determination as to fair market value and should therefore be
responsible for making this determination, not broker’s brokers.

MSRB Response: The pricing duty of a broker’s broker under Draft Rule G-
43(a)(i) is not new. It is the same duty as that found in existing Rule G-18. In view of
the important role that a broker’s broker plays in arriving at a fair and reasonable price
for a retail investor in the secondary market, the MSRB considers it important to
reemphasize that duty by including it in a rule directed solely to broker’s brokers. Draft
Rule G-43 clearly spells out the duties of broker’s brokers and the conduct in which they
may not engage. However, the MSRB also has proposed the companion notice on the
duties of dealers using the services of broker’s brokers because it agrees that both sellers

8 MSRB Notice 2011-50 (September 8, 2011). See Attachment 2.
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and bidders also play an important role in the achievement of a fair and reasonable price
for retail investors.

Draft Rule G-43(a)(iii): A broker’s broker will be presumed to act for or on
behalf of the seller in a bid-wanted or offering, unless both the seller and bidders agree
otherwise in writing in advance of the bid-wanted or offering.

Comments: SIFMA requested that the reference to offerings in Draft Rule G-
43(a)(iii) be removed. In the conduct of offerings, it said that the there is not, in practice,
a presumption that the broker’s broker is working for the seller of bonds. It agreed that
the presumption is accurate in the case of bid-wanteds. SIFMA also requested that “the
requirement to obtain prior written authorization from buyers and sellers should be
clarified to reflect that the authorization is not intended to be required on a transaction-
by-transaction basis, and that it may be included in a customer agreement or similar
terms-of-use agreement for electronic systems.” If a transaction-by-transaction scheme
was envisioned, SIFMA requested the MSRB to reconsider such an approach, as
obtaining written consents in this manner would be unworkable in practice.

Hartfield Titus also suggested restricting this section to bid-wanteds. It said that
broker’s broker activity in offerings is not consistent with the requirement of Draft Rule
G-43(a)(iii). It said that a broker’s broker works for either the seller or buyer in the
negotiation, depending on which side initiates the negotiation.

RBI said that Draft Rule G-43(a)(iii) should be revised to indicate the difference
between “bid-wanteds” and “offerings.” It agreed that the broker’s broker represents the
seller in the operation of a bid-wanted auction, but did not agree that the broker’s broker
will always work for the seller in an “offering” as it represents the bidder and seller
equally.

Wolfe & Hurst said that a broker’s broker is a “dual-agent for the seller and the
buyer of securities.” It stated that it is not practicable to require a broker’s broker to get
written consent from both the buyer and seller in advance of the bid-wanted or offering.
Wolfe & Hurst suggested that the definition of a broker’s broker be revised to reflect the
dual nature of their business. If not modified, it suggested that the provision clarify that
“the clients of a broker’s broker could consent to a dual-agency relationship either
through an initial service agreement or through Terms of Use on the firm’s website.”

MSRB Response: The MSRB agrees with the comments concerning the role of a
broker’s broker in an offering and has modified Proposed Rule G-43(a)(iii) to remove
references to “offerings” and to clarify that a broker’s broker may obtain the requisite
agreement in a customer agreement.

Draft Rule G-43(b)(i): Unless otherwise directed by the seller, a broker’s broker
must make a reasonable effort to disseminate a bid-wanted or offering widely (including,
but not limited to, the underwriter of the issue and prior known bidders on the issue) to




25 of 316

obtain exposure to multiple dealers with possible interest in the block of securities,
although no fixed number of bids is required.

Comments: Hartfield Titus suggested restricting this section to bid-wanteds. It
said that offerings are displayed by dealers on many systems and through many broker’s
brokers, unlike bid-wanteds, which are usually given to one broker’s broker. Therefore
the requirement for disseminating an offering widely is not necessary. In bid-wanteds,
there is an obligation to find the buyer, but there is no such obligation for an offering. If
any such an obligation does exist, it is with the seller.

SIFMA noted that, in offerings, a broker’s broker will typically approach a dealer
with known interest in the securities being offered or comparable securities, rather than
reaching out to a wide universe of dealers.

MSRB Response: The MSRB has modified the safe harbor of Rule G-43(b) so
that it applies to bid-wanteds, but not offerings, in view of the fact that most offerings are
the subject of negotiations among a limited number of parties, unlike bid-wanteds, which
are generally distributed widely.

Draft Rule G-43(b)(iii), (iv), (vii), and (viii):

(iii) A broker’s broker may not encourage bids that do not represent the fair
market value of municipal securities that are the subject of a bid-wanted or offering.

(iv) A broker’s broker may not give preferential information to bidders in bid-
wanteds or offerings, including where they currently stand in the bidding process
(including, but not limited to, “last looks,” directions to a specific bidder that it should
“review” its bid or that its bid is “sticking out™); provided, however, that after the
deadline for bids has passed, bidders may be informed whether their bids are the high
bids (“being used”) in the bid-wanteds or offerings.

(vii) A broker’s broker may not change a bid without the bidder’s permission or
change an offered price without the seller’s permission.

(viii) A broker’s broker must not fail to inform the seller of the highest bid in a
bid-wanted or offering.

Comments: SIFMA said Draft Rule G-43(b) includes both safe harbor provisions
and anti-fraud provisions for which the failure to adhere likely would constitute
violations of Rule G-17. SIFMA thus requested that Draft Rule G-43(b)(iii), (iv), (vii),
and (viii) be removed and either be published as interpretations under G-17, or moved to
G-43(c).

SIFMA agreed with Draft Rule G-43(b)(iv), which prohibits broker’s brokers
from giving preferential treatment to bidders during a bid-wanted. However, it suggested
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that broker’s brokers be allowed to inform a bidder whether their bid is being used before
a bid-wanted is completed. Wolfe & Hurst agreed with SIFMA.

Hartfield Titus suggested restricting Draft Rule G-43(b)(iv) to bid-wanteds. It
said that offerings are traded through negotiation rather than an auction. It also suggested
that broker’s brokers “be allowed to give a bidder information on whether their bid is
being used and subsequently prohibit them from any further bidding on the item.”

TMC noted that Draft Rule G-43, by its definition, includes all of the electronic
trading platforms. It said that Draft Rule G-43(b)(vii) would be meaningless as all
alternative trading systems would be required to inform every registered firm that every
price they post will be changed, and in multiple ways, as each recipient firm defines its
own matrix. Current guidelines already prohibit unfair dealing. TMC suggested that
Draft Rule G-43(b)(vii) be removed or modified to accommodate private label websites
that allow customers and registered reps to view inventory.

MSRB Response: The MSRB agrees that Draft Rule G-43(b)(iii), (iv), (vii), and
(viii) should be applicable whether or not the safe harbor is availed of by a broker’s
broker and has moved these provisions to Proposed Rule G-43(c). The MSRB is
sensitive to the need to maintain liquidity in the secondary market for municipal
securities and has, accordingly, modified the draft rule to permit a broker’s broker to tell
a bidder whether its bid is being used before a bid-wanted is completed. Nevertheless, to
protect against gaming of the bid-wanted process, bidders would not be permitted to
change their bids (other than to withdraw them) or resubmit bids for the same bid-wanted
after receiving a comment. This portion of the draft rule has been moved to Proposed
Rule G-43(c), so that it is applicable whether or not the safe harbor is used. As noted
above, the MSRB has removed references to offerings in Proposed Rule G-43(b) and in
the comparable text moved to Proposed Rule G-43(c).

The MSRB does not agree with TMC’s comment. Under the proposal, a seller’s
consent would be required before an offered price could be changed by a broker’s broker.
The same would be true for alternative trading systems excepted from the rule. However,
that consent could be obtained in advance (e.g., in a customer agreement).

Draft Rule G-43(b)(v): Notwithstanding subsection (a)(ii) of this rule, each bid-
wanted or offering must have a deadline for the acceptance of bids, after which the
broker’s broker must not accept bids or changes to bids. That deadline may be either a
precise (or “sharp”) deadline or an “around time” deadline that ends when the high bid
has been provided (or “put up”) to the seller.

Comments: SIFMA agreed that bid-wanteds must have identifiable deadlines, but
disagreed that the deadline for “around time” bid-wanteds should be based on when the
bids are “put up” to the seller. SIFMA suggested that the deadline for “around time” bid-
wanteds should be defined to occur at the time the seller informs the broker’s broker that
the bonds should be sold to the high bidder (when the bonds are “marked for sale”), or
when the seller informs the broker’s broker that the bonds will not be sold in that bid-
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wanted (that the bonds “will not trade™). If neither of these events occurs in an “around
time” bid-wanted, it should be deemed to terminate at the end of the trading day. SIFMA
said that the rule as currently drafted would have a “detrimental effect on liquidity,
especially for retail customers of the broker-dealer.”

Hartfield Titus suggested restricting Draft Rule G-43(b)(v) to apply only to bid-
wanteds and not to offerings. It said that current industry practices have no time limits on
offerings. Hartfield Titus agreed with SIFMA that “the deadline for accepting bids on an
‘around time’ item be when the bonds are marked ‘FOR SALE’.”

RBI said that the imposition of a deadline could drastically deny the retail
customer from receiving the highest bid available. RBI also noted that, in MSRB Notice
2011-18 (February 24, 2011), the MSRB stated that it “believes that most retail
customers would prefer a better price to a speedy trade.” RBI agreed with this and said
the imposition of an arbitrary “deadline” does the opposite. “RBI believes that any
deadline that is imposed upon its ability to accept bids, especially on odd-lot bid-wanted
items that are being advertised as an ‘around time’, will be vastly detrimental to the
ability of broker’s brokers to provide the best price, and therefore the best execution, for
the retail seller who is trying to get the best price for their municipal bonds.” RBI also
commented that the MSRB has not provided guidelines regarding the procedures that
should be taken when late, high bids are returned to the broker’s broker that cannot be
reported to the seller because of this “deadline.” Like SIFMA and Hartfield Titus, RBI
proposed that instead of the bid deadline ending at the time that a bid is “put up” to the
seller, that the bid deadline should end when the bonds are marked “for sale.”

Wolfe & Hurst objected to Draft Rule G-43(b)(v). It said that the rule currently
applies to both “sharp” and “around time” deadlines. It argued that the “requirement
restricts the broker’s broker from getting the best bid for its client, which will ultimately
have a negative impact on smaller retail clients and the market as a whole. Wolfe &
Hurst suggested that the “rule be modified in the case of ‘around time’ bid-wanteds only.
Specifically, where a selling dealer requests an ‘around time’ deadline, the broker’s
broker should be permitted to accept and change bids up until the point that the trade is
marked for sale. Prohibiting modification at the point where the high bid is ‘put up’ to
the seller is restricting liquidity in the market. This rule change would be detrimental to
the industry.”

MSRB Response: The MSRB’s principal reason for proposing Rule G-43 was to
improve the pricing received by retail investors in the secondary market. Accordingly,
the MSRB has modified the deadline provisions of the safe harbor to increase the
likelihood of the receipt of higher prices. Under the revision, an “around time” deadline
would end upon the earliest of: (1) the time the seller directs the broker’s broker to sell
the securities to the current high bidder, (2) the time the seller informs the broker’s broker
that the bonds will not be sold in that bid-wanted, or (3) the end of the trading day as
publicly posted by the broker’s broker prior to the bid-wanted. Additionally, the deadline
provisions would apply only to bid-wanteds.
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Draft Rule G-43(b)(vi): If the high bid received in a bid-wanted is above or
below the predetermined parameters of the broker’s broker and the broker’s broker
believes that the bid may have been submitted in error, the broker’s broker may contact
the bidder prior to the deadline for bids to determine whether its bid was submitted in
error, without having to obtain the consent of the seller. If the high bid is not above or
below the predetermined parameters but the broker’s broker believes that the bid may
have been submitted in error, the broker’s broker must receive the permission of the
seller before it may contact the bidder to determine whether its bid was submitted in
error. In all events, if a bid has been changed, the broker’s broker must disclose the
change to the seller prior to execution and provide the seller with the original and

changed bids.

Comments: Hartfield Titus suggested that there was no need to notify the seller
of all changes in bids under the safe harbor and that to do so would only delay the
process. It stated that such a requirement should apply only when the safe harbor was not
being used.

TMC said, “The requirement of a broker’s broker to contact a seller for
permission to contact a bidder, when the bid itself is within the parameters of the safe
harbor is neither practical nor realistic. A selling dealer, who is acting in the best interest
of its selling client, is not likely to give such approval.” TMC also said that “the
requirement to document the communication, the original bid, and the changed bid is
superfluous and an added regulatory burden.”

BDA expressed concern that “if a broker’s broker set the parameters too broadly
on the upper end, erroneous bids would not be identified, the bidder would not be notified
and might, in future dealings with that broker’s broker, bid more conservatively or not at
all. The result would be reduced liquidity in the market and lower prices for investors.
Similarly, if the broker’s broker set the parameters too narrowly on the lower end, the
selling broker would receive a notice and quite likely not go through with the trade, or
risk litigation if it did.”

Wolfe & Hurst objected to the use of predetermined parameters for bid-wanteds.
It said that erroneous bids typically occur due to human error and should not be permitted
to reach the marketplace as they do not reflect an accurate bid. Wolfe & Hurst also said
that “requiring a broker’s broker to obtain written permission from the seller prior to
contacting the owner of an erroneous bid may result in a distortion of the market.” It
suggested that broker’s brokers be allowed to inform a bidder of “a clearly erroneous bid
without the consent of the seller and without providing the same opportunity for
modification to all bidders.”

MSRB Response: By definition, “predetermined parameters” must be designed to
identify off-market bids. Broker’s brokers currently compare bids to where securities
have traded before with them and where they have traded most recently, as displayed on
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the MSRB’s Electronic Municipal Market Access (EMMA®) System®. Some also
subscribe to pricing services. Many broker’s brokers already notify sellers and bidders if
they think bids may be off-market. The requirement that they establish pre-determined
parameters and use them to alert sellers and bidders to possible off-market bids simply
incorporates current business practice in many cases. As markets move over time, the
predetermined parameters of a broker’s broker may cease to be effective in identifying
off-market bids. That is the purpose of the periodic testing requirement.

The concept of “predetermined parameters” has two purposes. First, if the high
bid in a bid-wanted is below the predetermined parameters, a broker’s broker using the
safe harbor must notify the seller of that fact, thus alerting the seller that the bid may be
off market. Second, if the high bid is outside of the parameters, the broker’s broker may
inquire of the bidder whether its bid was in error. Considerable abuse has occurred
previously when some broker’s brokers signaled to bidders that they could lower their
bids to be closer to cover bids. This practice resulted in less favorable prices for retail
investors. Cover bids are, therefore, under the proposal not permitted to be taken into
account in the pricing parameters of a broker’s broker.

The MSRB has modified Proposed Rule G-43(b)(vi) to clarify that a broker’s
broker need only inform the seller of changes in the winning high bidder’s bids and in
cover bids, rather than changes to other bids. Additionally, the MSRB has clarified that
the permission of a seller to contact a bidder need not be in writing, although a broker’s
broker must keep a written record of such communication.

Draft Rule G-43(b)(ix): If the highest bid received in a bid-wanted is below the
predetermined parameters of the broker’s broker, the broker’s broker must disclose that
fact to the seller, in which case the broker’s broker may still effect the trade, if the seller
acknowledges such disclosure either orally or in writing.

Comments: TMC acknowledged the MSRB’s desire to limit the number of off-
market trades that result from the bid-wanted process, but said that the attempt to add
written communication and/or oral confirmation will greatly reduce the efficiency and
accuracy of the electronic market. TMC stated that *“(t)he fallacy of the proposal lies in
the belief that a single model will be sufficient for determining reasonableness.” TMC
also noted that Draft Rule G-43(b)(ix) “still proposes that the broker’s broker provide a
fair price, but the Board has relaxed the requirement to include a price band.” TMC
responded that “its tools are designed to help with a user’s valuation process, not to
replace the decision maker.” TMC said that “recognizing that volatile periods will
generate the most exceptions with any model, the burdens placed on participants to
record and acknowledge price levels will be unbearable.” TMC suggested that “a
standard of reasonable care for broker’s brokers should include ‘reasonable’ tools to help
with the decision process, but the construction of a scheme to establish value in a
fragmented and diffuse market seems to be more appropriate for a position taker than for
an intermediary.”

’ EMMA® is a registered trademark of the MSRB.
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BDA also said that it is not a function of a broker’s broker to determine a fair
price or a range of fair prices. It also noted a practical problem if the draft rule is applied
to alternative trading systems (“ATSs”). BDA suggested that “the Proposal should not be
applied to ATSs, which allow for the wide and impartial distribution of bids.”

MSRB Response: The MSRB believes that the exception for certain alternative
trading systems from the definition of “broker’s broker” in the revised rule should
address TMC’s and BDA’s concerns.

Draft Rule G-43(c)(i)(F): [A broker’s broker must adopt and comply with
policies and procedures pertaining to the operation of bid-wanteds and offerings, which at
aminimum:] subject to the provisions of section (b) of this rule, if applicable, prohibit the
broker’s broker from providing any person other than the seller (which may receive all
bid prices) and the winning bidder (which may receive only the price of the cover bid)
with information about bid prices, until the bid-wanted or offering has been completed,
unless the broker’s broker makes such information available to all market participants on
an equal basis at no cost, together with disclosure that any bids may not represent the fair
market value of the securities, and discloses publicly that it will make such information

public.

Comments: SIFMA said Draft Rule G-43(c)(i)(F) should not apply to offerings.
It also requested clarification regarding when a transaction has been completed. It
suggested the appropriate point in time for the purposes of this provision should be the
time at which both the purchase and sale sides of the transaction have been executed.

Hartfield Titus suggested restricting Draft Rule G-43(c)(i)(F) to apply only to bid-
wanteds. It said that offer and bid information on offerings should be made available to
interested parties throughout the negotiation process. Hartfield Titus also suggested that
a definition of when a bid-wanted is “completed” be any of the following: “1) the item
traded, i.e., the sell is executed and the buy is executed; 2) the item is “Traded Away’ (it
was traded by the seller to another dealer or customer); and 3) the item is identified as
‘No Trade’ (we are told by the seller that the item will not trade).”

MSRB Response: In response to this comment, the MSRB has removed the
reference to offerings in this section of the rule and proposed a definition of when a bid-
wanted will be considered “completed” that is consistent with Hartfield Titus’ request.

Draft Rule G-43(c)(i)(G): [A broker’s broker must adopt and comply with
policies and procedures pertaining to the operation of bid-wanteds and offerings, which at
a minimum:] if a broker’s broker has customers, provide for the disclosure of that fact to
both sellers and bidders in writing and provide for the disclosure to the seller if the high
bid in a bid-wanted or offering is from a customer of the broker’s broker.

Comments: Hartfield Titus suggested that generally disclosing that it has
customers would be a sufficient way to inform its clients instead of telling them on a
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transaction-by-transaction basis. A general statement would help the broker’s broker
keep anonymity in its brokering services while informing its clients that it also brokers
with sophisticated municipal market professionals.

TMC supported the notion that brokers’ brokers should prominently disclose the
types of firms that constitute its client base but does not agree with disclosing to a seller
information about the buyer of an item at the time of trade stating this to be “unfair and
against the anonymous nature of the broker’s market.” TMC said that “[a]nonymity is an
extremely important component of the utility of an intermediary (either a voice broker or
an ATS) in the municipal market.” It said that “[a]ny regulatory requirement that would
serve to compromise anonymity would be a negative development for a market that has
always given participants ways to protect their identities.”

MSRB Response: The role of the broker’s broker has traditionally been that of an
intermediary, and the MSRB has previously said that a broker’s broker has a special
relationship with other dealers. Therefore, the MSRB continues to be of the view that a
broker’s broker should make it known to a seller if it has customers and if the high bid in
a bid-wanted or offering is from a customer of the broker’s broker. The MSRB has,
however, modified the draft rule to clarify that the broker’s broker need not disclose the
name of its customer. The MSRB believes that the same concerns would exist if an
affiliate of a broker’s broker could bid in a bid-wanted or offering and has added
comparable provisions concerning affiliates.

Draft Rule G-43(c)(i)(H): [A broker’s broker must adopt and comply with
policies and procedures pertaining to the operation of bid-wanteds and offerings, which at
a minimum:] if the broker’s broker wishes to conduct a bid-wanted in accordance with
section (b) of this rule, require the broker’s broker to adopt predetermined parameters for
such bid-wanted, disclose such predetermined parameters in advance of the bid-wanted in
which they are used, and periodically test such predetermined parameters to determine
whether they have identified most bids that did not represent the fair market value of
municipal securities that were the subject of bid-wanteds to which the predetermined
parameters were applied.

Comments: BDA said that the requirement that the parameters be tested
periodically is problematic. It stated that Draft Rule G-43(c)(i)(H) is not clear regarding
what constitutes a successful test. “If no bids exceeded the parameters, is that an
indication that the parameters are correct? Or that they are too broadly set? Or does it
say something about the bids.”

TMC said that “providing users with useful market and security specific tools
should suffice to satisfy the Board’s desire to improve bid quality. If a firm uses the
same systematic approach for each posted bid-wanted and has a set of tools that helps
traders establish value, then there should be no need for a safe harbor.”

MSRB Response: If many trades were occurring at prices outside the parameters,
that would be an indication that the parameters should be adjusted. A broker’s broker
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could adjust its predetermined parameters as frequently as it considered necessary to
adapt to changing markets, as long as the new parameters were disclosed in advance of
use and not made applicable to bid-wanteds already under way.

Draft Rule G-43(d)(iii): “Broker’s broker” means a dealer, or a separately
operated and supervised division or unit of a dealer, that principally effects transactions
for other dealers or that holds itself out as a broker’s broker. A broker’s broker may be a
separate company or part of a larger company.

Comments: Knight BondPoint requested that the draft definition of a broker’s
broker be revised to clarify that “ATS operators whose platforms operate in a manner in
which subscribers electronically disseminate their bids and offers broadly to other
subscribers and electronically interact with such bids and offers to consummate
transactions, and which offer subscribers an automated, systematic and non-discretionary
platform to conduct their bids wanted auctions — are not broker’s brokers for purposes of
this rule.”

BDA argued that the inclusion of ATSs within the definition of broker’s broker is
not warranted.

Wolfe & Hurst suggested a more detailed definition of broker’s broker to include
the nature and role of a broker’s broker as well as the duties and responsibilities of a
broker’s broker. It argued that this would eliminate the need to include the phrase, “or
that holds itself out as a broker’s broker” in Draft Rule G-43(d)(iii).

TMC said that the language in Draft Rule G-43(d)(iii) on whether a firm “holds
itself out as a broker’s broker” discourages dealers from competitive (“in-comp”)
bidding. TMC requested clarification regarding the following questions: (1) As a
dealer’s business is not usually “principally effecting transactions for other dealers” but
for its client, would a broker-dealer be exempt from the definition or is acting like a
broker’s broker the equivalent of “holds itself out as a broker’s broker?” (2) Many dealers
post the same bid-wanted with multiple broker’s brokers. Does the use of multiple
broker’s brokers create an unfair practice with respect to G-17? (3) If a dealer uses
multiple brokers, should that be disclosed to the broker so that the broker can disclose
that fact to potential bidders? (4) If the same bond is out for the bid with multiple
broker’s brokers, and the bond can only trade once, would that be viewed negatively by
the regulators, barring disclosure to the marketplace? (5) If a broker’s broker receives a
bid-wanted that has been posted to multiple firms, does the broker need to use the same
level of care as if the item were for its own account?

MSRB Response: This proposal would not require selling dealers to keep any
records or discourage competitive bidding. It also would not prevent a selling dealer
from posting bid-wanteds with multiple firms. The portion of the Proposed Notice on
price discovery concerns a practice of some dealers of using broker’s brokers to gauge
the market price of securities so that they themselves may purchase the securities rather
than trading them at the high bids obtained by broker’s brokers. The pricing duty of a
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broker’s broker does not depend upon whether the selling dealer has posted the bid-
wanted with multiple broker’s brokers.

The MSRB continues to be of the view that a function-based definition of
“broker’s broker” is appropriate, rather than a detailed list such as that proposed by
Wolfe & Hurst.

The MSRB has determined that it is appropriate to except certain alternative
trading systems from the definition of “broker’s broker,” because they do not engage in
the types of voice communications that have led to abuses in the past. Nevertheless, in
order to qualify for the exception, under Proposed Rule G-43(d)(iii) such systems would
be subject to the same prohibitions on abusive behavior to which a broker’s broker would
be subject.

Miscellaneous

Comments: SIFMA said that the restrictions on control of bid-wanteds by the
selling dealers in the draft interpretive notice are unreasonably restrictive. It suggested
that “an appropriate standard would be to allow selling dealers discretion to control this
aspect of bid-wanteds so long as they could demonstrate that any restrictions imposed
were intended to benefit the selling customer, and were not intended to solely benefit the
selling dealer.”

MSRB Response: The MSRB is concerned that the standard for permissible
screening suggested by SIFMA would be difficult to employ and to enforce. It also has
the potential for resulting in a less favorable price for the customer than had the screening
not occurred. Moreover, if a selling dealer’s customer were to request expressly that the
dealer screen certain bidders from the bid-wanted or offering for its securities, such
screening would not be requested for competitive reasons.

Comments: Mr. Dolan asked whether a broker-dealer using an electronic
platform is permitted to screen its competitor’s bonds from the platform, thereby
encouraging its customers to purchase securities from the dealer’s inventory (i.e., whether
the MSRB had a best execution rule).

MSRB Response: The MSRB is concerned that certain dealers may be refusing to
show their customers municipal securities offered by their competitors at more favorable
prices than those the dealers place on the same securities in their inventory. At this time,
the MSRB has no best execution rule comparable to that of the Financial Industry
Regulatory Authority. As long as the price paid by the customer is fair and reasonable,
there is no requirement under MSRB rules that a dealer seek out the most favorable price
for its customer. The MSRB will take this comment under advisement as it continues to
review its rules.

Comments: Vista Securities asked, “If there is a material change in the
description of a bond being advertised for the bid, . . . is not the item as incorrectly
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advertised simply invalid and any bids null and void? As opposed to the broker’s broker
not being ‘prohibited” from notifying all bidders about material changes in a bid-wanted
item, should not the broker’s broker be obliged to notify all bidders that the item was
incorrectly described, all bids are void, and have the seller resubmit the item for the bid if
the seller so chooses? Can a potential buyer of any security, municipal or otherwise, be
held to his/her bid if the security is advertised incorrectly in a material way? If an
intermediary in the transaction becomes aware of the problem, should not the
intermediary be obliged to halt the process?”

MSRB Response: If a broker’s broker learned of material changes in a bid-
wanted item it would be required by MSRB Rule G-17 to notify all bidders and accept
changed bids.

Draft Rule G-8(a)(xxVv)(A): [A broker’s broker (as defined in Rule G-43(d)(iii))
shall maintain the following records:] (A) all bids to purchase municipal securities, and
offers to sell municipal securities, that it receives, together with the time of receipt.

Comments: SIFMA said that the requirements under Draft Rule G-8(a)(xxv)(A)
are not workable or necessary for offerings. It said that applying this requirement will
impose a significant recordkeeping burden on broker’s brokers, and is not warranted. It
requested clarification if Draft Rule G-8(a)(xxv)(A) is intended to apply only to the initial
time an offering is given to a broker’s broker.

Hartfield Titus said that the majority of negotiations on municipal offerings are
performed through “voice brokering.” Price may change many times. It suggested that
the time and price record be limited to when the offering is first received, when it is
updated for display or distribution, and displaying the offering as it was given to the
brokers’ broker or updated, by the seller. Hartfield Titus also said that there should be no
requirement to record the reason.

RBI agreed that the requirements are reasonable for bid-wanteds, but said they are
not workable or necessary for offerings. Negotiated offerings involve back and forth
communications between a potential buyer and seller, not always resulting in a trade.

RBI said the requirement would impose a significant recordkeeping burden on broker’s
brokers while adding no significant compliance benefits.

MSRB Response: The MSRB agrees with the comments concerning records of
offers and has amended the rule to require that a broker’s brokers’ records concerning
offers must include the time of first receipt and the time the offering has been updated for
display or distribution.

Draft Rule G-8(a)(xxV)(E)-(F): [A broker’s broker (as defined in Draft Rule G-
43(d)(iii)) shall maintain the following records:]
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(E) for all changed bids, the full name of the person at the bidder firm that
authorized the change; the reason given for the change in bid; and the full name of the
person at the broker’s broker at whose direction the change was made;

(F) for all changed offers, the full name of the person at the seller firm that
authorized the change; the reason given for the change in offering price; and the full
name of the person at the broker’s broker at whose direction the change was made.

Comments: Wolfe & Hurst said that the “recordkeeping requirements as set forth
in the draft rule are overly burdensome to broker’s brokers and would cause unnecessary
delay and inefficiency in the market.”

TMC said that “[r]equiring brokers’ brokers to document price changes would be
of no value to the market, as traders know that offering prices are always subject to
change.” It also added that “documenting tens of thousands of price changes on a daily
bases would be cost prohibitive.”

MSRB Response: The requirement that a record of the reason for a change in bid
or offering price has been eliminated. However, the remaining recordkeeping
requirements have not been modified. Many were suggested by broker’s brokers
themselves, and good records are essential for enforcement of Proposed Rule G-43.

The MSRB issued two other requests for comment on the regulation of broker’s
brokers prior to the request for comment described above. On September 9, 2010, the
MSRB published “Request for Comment on MSRB Guidance on Broker’s Brokers”
(“MSRB Notice 2010-35”). In MSRB Notice 2010-35, the MSRB requested comment on
an interpretive notice reviewing the fair pricing requirements of MSRB Rules G-18 and
G-30 and the fair practice requirements of MSRB Rule G-17 as they applied to
transactions effected by broker’s brokers. It also proposed to discuss the recordkeeping
and record retention requirements for broker’s brokers. On February 24, 2011, the
MSRB published “Request for Comment on Draft Broker’s Brokers Rule (Rule G-43)
and Associated Recordkeeping and Transaction Amendments” (“MSRB Notice 2011-
18”). In MSRB Notice 2011-18, the MSRB requested comment on the original version
of Draft Rule G-43 (on broker’s brokers), as well as associated draft amendments to Rule
G-8 (on books and records), G-9 (on records preservation), and G-18 (on execution of
transactions). Copies of MSRB Notices 2010-35 and 2011-18 and associated comment
letters are included in Attachment 2 hereto. Each subsequent request for comment has
included a summary of the comments received on the previous request for comment, as
well as the MSRB’s responses to those comments.

6. Extension of Time Period of Commission Action

The MSRB declines to consent to an extension of the time period specified in
Section 19(b)(2) of the Exchange Act.
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Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for
Accelerated Effectiveness Pursuant to Section 19(b)(2).

Not applicable.

Proposed Rule Change Based on Rules of Another Self-Regulatory
Organization or of the Commission

Not applicable.

Exhibits
1. Federal Register Notice
2. September 8, 2011 Notice Requesting Comment and Comment Letters

September 9, 2010 Notice Requesting Comment and Comment Letters
February 24, 2011 Notice Requesting Comment and Comment Letters
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EXHIBIT 1

SECURITIES AND EXCHANGE COMMISSION
(Release No. 34- ; File No. SR-MSRB-2012-04)

Self-Regulatory Organizations; Municipal Securities Rulemaking Board; Notice of Filing of
Proposed Rule G-43, on Broker’s Brokers; Proposed Amendments to Rule G-8, on Books and
Records, Rule G-9, on Record Retention, and Rule G-18, on Execution of Transactions; and a
Proposed Interpretive Notice on the Duties of Dealers that Use the Services of Broker’s Brokers
Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“the Exchange
Act”)! and Rule 19b-4 thereunder,? notice is hereby given that on March 5, 2012, the Municipal
Securities Rulemaking Board (“Board” or “MSRB”) filed with the Securities and Exchange
Commission (“SEC” or “Commission”) the proposed rule change as described in Items I, 11, and
111 below, which Items have been prepared by the MSRB. The Commission is publishing this

notice to solicit comments on the proposed rule change from interested persons.

. Self-Requlatory Organization’s Statement of the Terms of Substance of the Proposed
Rule Change

The MSRB is filing with the SEC a proposed rule change consisting of (i) proposed
MSRB Rule G-43 governing the municipal securities activities of broker’s brokers and certain
alternative trading systems (“Proposed Rule G-43), (ii) proposed amendments to MSRB Rule
G-8 (on recordkeeping by broker’s brokers and certain alternative trading systems), MSRB Rule
G-9 (on record retention), and MSRB Rule G-18 (on agency trades and trades by broker’s
brokers) (collectively, the “Proposed Amendments™); and (iii) a proposed interpretive notice on
the duties of brokers, dealers, and municipal securities dealers (“dealers”) that use the services of
broker’s brokers (the “Proposed Notice”). The MSRB requests that the proposed rule change be

made effective six months after approval by the Commission.

! 15 U.S.C. 78s(b) ().
2 17 CFR 240.19b-4.
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The text of the proposed rule change is available on the MSRB’s website at

www.msrb.org/Rules-and-Interpretations/SEC-Filings/2012-Filings.aspx, at the MSRB’s

principal office, and at the Commission’s Public Reference Room.

1. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory Basis for, the
Proposed Rule Change

In its filing with the Commission, the MSRB included statements concerning the purpose
of and basis for the proposed rule change and discussed any comments it received on the
proposed rule change. The text of these statements may be examined at the places specified in
Item IV below. The MSRB has prepared summaries, set forth in Sections A, B, and C below, of
the most significant aspects of such statements.

A. Self-Requlatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change

1. Purpose

The MSRB decided to consider additional rulemaking concerning broker’s brokers and
the dealers that use their services due to the important role that broker’s brokers play in the
provision of secondary market liquidity for retail investors in municipal securities. In 2004,3 the
MSRB issued a notice that, among other things, addressed the role of broker’s brokers in large
intra-day price differentials in the sale of retail size blocks of securities.

"Transaction Chains"

A frequent scenario in large intra-day price differentials occurs when a single
block of securities moves through a "chain” of transactions during the day. The
securities involved in these scenarios often are infrequently traded issues with
credits that are relatively unknown to most market participants. In a typical case,
the transaction chain starts with a dealer buying securities from a customer,
usually in a "retail" size block of $5,000 to $100,000. The securities are then sold
through a broker's broker. Two or more inter-dealer transactions follow, with a

3 MSRB Notice 2004-3 (January 26, 2004).
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final sale of the securities being made by a dealer to a customer. In certain cases,
the difference between the price received by the selling customer and the price
received by the purchasing customer is abnormally large, exceeding 10% or more.
In reviewing such transaction chains, it often appears that the two dealers
effecting trades with customers at each end of the chain - one dealer purchasing
from a customer and the other selling to a customer - did not make excessive
profits on their trades. Instead, the abnormally large intra-day price differentials
can be attributed in major part to the price increases found in the inter-dealer
trading occurring after the broker's broker's trade.

The MSRB deferred its rulemaking on the subject of broker’s brokers until the completion of
Commission and Financial Industry Regulatory Authority (“FINRA”) enforcement actions,
which subsequently highlighted broker’s broker activities that constitute clear violations of
MSRB rules.*

The MSRB recognizes that some broker’s brokers make considerable efforts to comply

with MSRB rules. However, given the nature of the rule violations brought to light by

4 FINRA v. Associated Bond Brokers, Inc. Letter of Acceptance, Waiver and Consent No.
E052004018001 (November 19, 2007) (settlement in connection with alleged violation of
Rule G-17 by broker’s broker due to lowering the highest bids to prices closer to the
cover bids without informing either bidders or sellers); FINRA v. Butler Muni, LLC
Letter of Acceptance, Waiver and Consent No. 2006007537201 (May 28, 2010)
(settlement in connection with alleged violation of Rule G-17 by broker’s broker due to
failure to inform the seller of higher bids submitted by the highest bidders); D. M. Keck
& Company, Inc. d/b/a Discount Munibrokers, et al., Exchange Act Release No. 56543
(September 27, 2007) (settlement in connection with alleged violation of Rules G-13 and
G-17 by broker’s broker for dissemination of fake cover bids to both seller and winning
bidder; also settlement in connection with alleged violation of Rules G-14 and G-17 by
broker’s broker due to payment to seller of more than highest bid on some trades in return
for a price lower than the highest bid on other trades, in each case reporting the fictitious
trade prices to the MSRB’s Real-Time Trade Reporting System); Regional Brokers, Inc.
et al., Exchange Act Release No. 56542 (September 27, 2007) (settlement in connection
with alleged violation of Rules G-13 and G-17 by broker’s broker for dissemination of
fake cover bids to both seller and winning bidder; broker’s broker allegedly violated Rule
G-17 by accepting bids after bid deadline); SEC v. Wolfe & Hurst Bond Brokers, Inc. et
al., Exchange Act Release No. 59913 (May 13, 2009) (settlement in connection with
alleged violation of Rule G-17 by broker’s broker for dissemination of fake cover bids to
both seller and winning bidder and for lowering of the highest bids to prices closer to the
cover bids without informing either bidders or sellers). These cases also involved
violations of Rules G-8, G-9, and G-28.
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Commission and FINRA enforcement actions and the important role of broker’s brokers in the
provision of secondary market liquidity for retail investors, the MSRB determined that additional
guidance and/or rulemaking concerning the activities of broker’s brokers was warranted.

Summary of Proposed Rule G-43

The role of the broker’s broker is that of intermediary between selling dealers and
bidding dealers. Proposed Rule G-43(a) would set forth the basic duties of a broker’s broker to
such dealers.” Proposed Rule G-43(a)(i) would incorporate the same basic duty currently found
in Rule G-18. That is, a broker’s broker would be required to make a reasonable effort to obtain
a price for the dealer that was fair and reasonable in relation to prevailing market conditions.
The broker’s broker would be required to employ the same care and diligence in doing so as if
the transaction were being done for its own account.

Proposed Rule G-43(a)(ii) would provide that a broker's broker that undertook to act for
or on behalf of another dealer in connection with a transaction or potential transaction in
municipal securities could not take any action that would work against that dealer’s interest to
receive advantageous pricing. Under Proposed Rule G-43(a)(iii), a broker’s broker would be
presumed to act for or on behalf of the seller® in a bid-wanted, unless both the seller and bidders
agreed otherwise in writing in advance of the bid-wanted.

Proposed Rule G-43(b) would create a safe harbor. The safe harbor would provide that a

broker’s broker that conducted bid-wanteds in the manner described in Proposed Rule G-43(b)

The duties of a broker’s broker to any customers (as defined in Rule D-9) it may have are
addressed under Rule G-18 (in the case of agency transactions) and Rule G-30 (in the
case of principal transactions).

Under Proposed Rule G-43(d)(ix), “seller” would mean the selling dealer, or potentially
selling dealer, in a bid-wanted or offering and would not include the customer of a selling
dealer.



41 of 316

would satisfy its pricing duty under Proposed Rule G-43(a)(i).” The provisions of the safe
harbor are designed to increase the likelihood that the highest bid in the bid-wanted is fair and
reasonable.

Proposed Rule G-43(b)(i) and (ii) would require a broker’s broker to disseminate a bid-
wanted widely and, in the case of securities of limited interest, to make a reasonable effort to
reach dealers with specific knowledge of the issue or known interest in comparable securities.

Proposed Rule G-43(b)(iii) would require that each bid-wanted have a deadline for the
acceptance of bids to assist in measuring compliance with the safe harbor.

Proposed Rule G-43(c)(i)(F) would require broker’s brokers that availed themselves of
the safe harbor to use predetermined parameters designed to identify possible off-market bids in
the conduct of bid-wanteds. For example, the predetermined parameters could be based on yield
curves, pricing services, recent trades reported to the MSRB’s Real-Time Trade Reporting
System (RTRS), or bids submitted to a broker’s broker in previous bid-wanteds or offerings.
Broker’s brokers would be required to test the predetermined parameters periodically to see
whether they were achieving their designed purpose.

Proposed Rule G-43(b)(iv) would permit a broker’s broker that availed itself of the safe
harbor to contact the high bidder in a bid-wanted about its bid price prior to the deadline for bids
without the seller’s consent, if the bid was outside of the predetermined parameters described
above and the broker’s broker believed that the bid might have been submitted in error. If the
high bid was within the predetermined parameters, yet the broker’s broker believed it might have

been submitted in error (e.g., because it significantly exceeded the cover bid), the broker’s broker

! A broker’s broker that did not avail itself of the safe harbor in section (b) would still be

subject to sections (a), (c), and (d) of Proposed Rule G-43.
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would be required to obtain the seller’s consent before contacting the bidder. In all events, under
Proposed Rule G-43(c)(i)(D), the broker’s broker would be required to notify the seller if the
high bidder’s bid or the cover bid had been changed prior to execution and provide the seller
with the original and changed bids.

Under Proposed Rule G-43(b)(v), a broker’s broker would be required to notify the seller
if the highest bid received in a bid-wanted was below the predetermined parameters and receive
the seller’s oral or written consent before proceeding with the trade. This required notice would
have the effect of notifying the selling dealer that the high bid in a bid-wanted might be off-
market. The selling dealer would then need to satisfy itself that the high bid was, in fact, fair and
reasonable, if it wished to purchase the securities from its customer at that price as a principal.

Proposed Rule G-43(c) is designed to ensure that bid-wanteds and offerings are
conducted in a fair manner. Many of the requirements of Proposed Rule G-43(c) would address
behavior that would also be a violation of Rule G-17 (e.q., the prohibitions on providing bidders
with “last looks,” encouraging off-market bids, engaging in self-dealing, changing bid or cover
prices without permission, and failing to inform the seller of the highest bid), although the
requirements of Proposed Rule G-43(c) would not supplant those of Rule G-17. Other
requirements of Proposed Rule G-43(c) are designed to notify sellers and bidders of the manner
in which bid-wanteds and offerings will be conducted and disclosing potential conflicts of
interest on the part of broker’s brokers (e.g., when a broker’s broker has its own customers or
when it allows an affiliate to enter bids). Proposed Rule G-43(c) would apply to the conduct of
all bid-wanteds and offerings by broker’s brokers, regardless of whether the broker’s broker had
elected to satisfy its Proposed Rule G-43(a)(i) pricing duty for bid-wanteds by means of the

Proposed Rule G-43(b) safe harbor. A broker’s broker would be required by Proposed Rule G-
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43(c)(i)(G) to describe the manner in which it would satisfy its Proposed Rule G-43(a)(i) pricing
obligation in the case of offerings and in the case of bid-wanteds not subject to the Proposed
Rule G-43(b) safe harbor.

Proposed Rule G-43(d) would contain the definitions of terms used in Proposed Rule G-
43. Under Proposed Rule G-43(d)(iii), the term “broker’s broker” would mean a dealer, or a
separately operated and supervised division or unit of a dealer, that principally effects
transactions for other dealers or that holds itself out as a broker’s broker, whether a separate
company or part of a larger company. Certain alternative trading systems would be excepted
from the definition of “broker’s broker.” To be excepted, the alternative trading system would
be required, with respect to its municipal securities activities, to utilize only automated and
electronic means to communicate with bidders and sellers in a systematic and non-discretionary
fashion (with certain limited exceptions), limit any customers to sophisticated municipal market
professionals, and operate in accordance with most of the provisions of Proposed Rule G-43(c).
In essence, an alternative trading system qualifying for the exception from the definition of
“broker’s broker” would be subject to most® of the requirements of Proposed Rule G-43 except
the Proposed Rule G-43(a)(i) pricing obligation.

Summary of Proposed Amendments

The proposed amendments to Rule G-8 would require recordkeeping designed to assist in
the enforcement of Proposed Rule G-43. Records would be required to be kept of bids, offers,

changed bids and offers, the time of notification to the seller of the high bid, the policies and

Such an excepted alternative trading system would not be subject to the provision of
Proposed Rule G-43(c)(i)(C) concerning compensation. It would also not be subject to
the requirements of Proposed Rule G-43(c)(i)(D) and (E) in recognition of the fact that
much of the municipal securities trading conducted on alternative trading systems is
computerized and it would be difficult for alternative trading systems to satisfy those
requirements.
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procedures of the broker’s broker concerning bid-wanteds and offerings, and any agreements by
which bidders and sellers agreed to joint representation by the broker’s broker.

Proposed Rule G-8(a)(xxv)(D) would require broker’s brokers to keep the following
records of communications with bidders and sellers regarding possibly erroneous bids: the date
and time of the communication; whether the bid deviated from the predetermined parameters
and, if so, the amount of the deviation; the full name of the person contacted at the bidder; the
full name of the person contacted at the seller, if applicable; the direction provided by the bidder
to the broker’s broker following the communication; the direction provided by the seller to the
broker’s broker following the communication, if applicable; and the full name of the person at
the bidder, or seller, if applicable, who provided that direction.

Under Proposed Rule G-8(a)(xxVv)(E), the broker’s broker would be required to keep
records of the date and time it notified the seller that the high bid was below the predetermined
parameters; the amount by which the bid deviated from the predetermined parameters; the full
name of the person contacted at the seller; the direction provided by the seller to the broker’s
broker following the communication; and the full name of the person at the seller who provided
that direction.

Proposed Rule G-8(a)(xxv)(J) would require that each broker’s broker keep a record of
its predetermined parameters, its analysis of why those predetermined parameters were
reasonably designed to identify most bids that might not represent the fair market value of
municipal securities that were the subject of bid-wanteds to which the parameters were applied,
and the results of the periodic tests of such predetermined parameters required by Proposed Rule

G-43(c)(i)(F).
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Proposed Rule G-8(a)(xxvi) would impose comparable recordkeeping requirements on
alternative trading systems.

In the case of broker’s brokers or alternative trading systems that are separately operated
and supervised divisions of other dealers, separately maintained or separately extractable records
of the municipal securities activities of the broker’s broker or alternative trading system would
be required to be maintained to assist in enforcement of Proposed Rule G-43.

The proposed amendments to Rule G-9 would provide for the retention of the records
described above for six years.

The proposed amendment to Rule G-18 would eliminate duplication, as the deleted text
would be moved to Proposed Rule G-43(a)(i).

Summary of Proposed Notice

The Proposed Notice would discuss the duties of dealers that use the services of broker’s
brokers.

Under the Proposed Notice, selling dealers would be reminded that the high bid obtained
in a bid-wanted or offering is not necessarily a fair and reasonable price and that such dealers
have an independent duty under Rule G-30 to determine that the prices at which they purchase
municipal securities as a principal from their customers are fair and reasonable. Selling dealers
would be cautioned that any direction they provided to broker’s brokers to “screen” other dealers
from their bid-wanteds or offerings could affect whether the high bid represented a fair and
reasonable price and should be limited to valid business reasons, not anti-competitive behavior.
Selling dealers would be urged not to assume that their customers needed to liquidate their
securities immediately without inquiring as to their customers’ particular circumstances and

discussing with their customers the possible improved pricing benefit associated with taking
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additional time to liquidate their securities. The Proposed Notice also would provide that,
depending upon the facts and circumstances, the use of bid-wanteds by selling dealers solely for
price discovery purposes, without any intention of selling the securities through the broker’s
brokers might be an unfair practice within the meaning of Rule G-17.

Under the Proposed Notice, bidding dealers that submitted bids to broker’s brokers that
they believed were below the fair market value of the securities or that submitted “throw-away”
bids to broker’s brokers would violate MSRB Rule G-13. The Proposed Notice would provide
that, while Rule G-30 provides that bidders are entitled to make a profit, Rule G-13 does not
permit them to do so by “picking off” other dealers at off-market prices.

2. Statutory Basis

The MSRB believes that the proposed rule change is consistent with Section 15B(b)(2) of
the Securities Exchange Act (“Exchange Act”), which provides that:

The Board shall propose and adopt rules to effect the purposes of this title with
respect to transactions in municipal securities effected by brokers, dealers, and
municipal securities dealers and advice provided to or on behalf of municipal
entities or obligated persons by brokers, dealers, municipal securities dealers, and
municipal advisors with respect to municipal financial products, the issuance of
municipal securities, and solicitations of municipal entities or obligated persons
undertaken by brokers, dealers, municipal securities dealers, and municipal
advisors.

Section 15B(b)(2)(C) of the Exchange Act, provides that the rules of the MSRB shall:

be designed to prevent fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, to foster cooperation and coordination with
persons engaged in regulating, clearing, settling, processing information with
respect to, and facilitating transactions in municipal securities and municipal
financial products, to remove impediments to and perfect the mechanism of a free
and open market in municipal securities and municipal financial products, and, in
general, to protect investors, municipal entities, obligated persons, and the public
interest.
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The proposed rule change is consistent with Sections 15B(b)(2) and 15B(b)(2)(C) of the
Exchange Act for the following reasons. Enforcement agencies have informed the MSRB that
they continue to observe the same kinds of series of transactions in municipal securities that
prompted the MSRB’s 2004 pricing guidance. They have also informed the MSRB about their
observations of other trading patterns that indicate some market participants may misuse the role
of the broker’s broker in the provision of secondary market liquidity and may cause retail
customers who liquidate their municipal securities by means of broker’s brokers to receive unfair
prices. Proposed Rule G-43 is designed to improve pricing in the secondary market for retail
investors in municipal securities by increasing the likelihood that bid-wanteds and offerings
made through broker’s brokers will result in fair and reasonable prices. It would do that by
encouraging the wide dissemination of bid-wanteds to those who are likely to have interest in the
securities, drawing potential below market prices to the attention of selling dealers, and
discouraging the type of fraudulent and unfair conduct that may result in prices that are lower
than they would otherwise have been. At the same time, Proposed Rule G-43 is structured in a
manner that should not impede the operation of the secondary market for municipal securities.
The MSRB has worked extensively with broker’s brokers and other dealers to refine the
proposed rule so that it targets abuses without reducing liquidity. The proposed amendments to
Rules G-8 and G-9 would assist the Commission and FINRA in the enforcement of Rule G-43.
The proposed amendment to Rule G-18 would eliminate unnecessary duplication as the broker’s
brokers pricing obligation would be transferred to Proposed Rule G-43. The Proposed Notice
would remind dealers that use the services of broker’s brokers of their own pricing obligations,

as sellers and as bidders. In order for retail investors to receive fair and reasonable prices for
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their municipal securities, all dealers in the secondary market (whether sellers, broker’s brokers,
or bidders) must satisfy their pricing obligations.

B. Self-Requlatory Organization’s Statement on Burden on Competition

The MSRB does not believe that the proposed rule change would impose any burden on
competition not necessary or appropriate in furtherance of the purposes of the Exchange Act,
since it would apply equally to all broker’s brokers and all alternative trading systems would
have the opportunity to qualify for the exception from the definition of “broker’s broker.” The
MSRB notes that alternative trading systems that have voice brokerage components would be
subject to all of the provisions of Proposed Rule G-43 and would not be given a competitive
advantage over voice brokers. The MSRB also does not believe that the provisions of the
proposed rule change would be unduly burdensome to broker’s brokers or would have the effect
of reducing the number of broker’s brokers.

C. Self-Requlatory Organization’s Statement on Comments on the Proposed Rule
Change Received from Members, Participants, or Others

On September 8, 2011, the MSRB requested comment on a draft of the proposed rule
change.” Comments were received from Bond Dealers of America (“BDA”); Tom Dolan (“Mr.
Dolan”); Hartfield, Titus & Donnelly, LLC (“Hartfield Titus”); Knight BondPoint; Regional
Brokers, Inc. (“RBI”); Securities Industry and Financial Markets Association (“SIFMA”); TMC
Bonds L.L.C. (“TMC”); Vista Securities, Inc. (“Vista Securities”); and Wolfe & Hurst Bond
Brokers, Inc. (“Wolfe & Hurst”). Summaries of those comments and the MSRB’s responses
follow.

References in this section to “Draft Rule G-43” and “Draft Rule G-8(a)(xxv)” are to the

draft version of Proposed Rule G-43 and the draft amendments to Rule G-8 upon which

’ MSRB Notice 2011-50 (September 8, 2011).
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comment was requested in MSRB Notice 2011-50. The underlined rule text in this section does
not reflect amendments agreed to by the MSRB’s Board that are now included in the proposed
rule change. This text has been included in this filing for the convenience of the reader because
a number of the sections of the draft rule were reordered in the proposed rule change, although
not substantively changed.

Draft Rule G-43(a)(i): Each dealer acting as a "broker’s broker" with respect to the

execution of a transaction in municipal securities for or on behalf of another dealer shall make a

reasonable effort to obtain a price for the dealer that is fair and reasonable in relation to

prevailing market conditions. The broker’s broker must employ the same care and diligence in

doing so as if the transaction were being done for its own account.

Comments: Wolfe & Hurst argued that “it is not feasible for a broker’s broker to
determine fair market value nor is this the role of a broker’s broker.” It further argued that the
clients of a broker’s broker, broker-dealers and bank dealers, are in a better position to make a
determination as to fair market value and should therefore be responsible for making this
determination, not broker’s brokers.

MSRB Response: The pricing duty of a broker’s broker under Draft Rule G-43(a)(i) is

not new. It is the same duty as that found in existing Rule G-18. In view of the important role
that a broker’s broker plays in arriving at a fair and reasonable price for a retail investor in the
secondary market, the MSRB considers it important to reemphasize that duty by including it in a
rule directed solely to broker’s brokers. Draft Rule G-43 clearly spells out the duties of broker’s
brokers and the conduct in which they may not engage. However, the MSRB also has proposed

the companion notice on the duties of dealers using the services of broker’s brokers because it
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agrees that both sellers and bidders also play an important role in the achievement of a fair and
reasonable price for retail investors.

Draft Rule G-43(a)(iii): A broker’s broker will be presumed to act for or on behalf of the

seller in a bid-wanted or offering, unless both the seller and bidders agree otherwise in writing in

advance of the bid-wanted or offering.

Comments: SIFMA requested that the reference to offerings in Draft Rule G-43(a)(iii) be
removed. In the conduct of offerings, it said that the there is not, in practice, a presumption that
the broker’s broker is working for the seller of bonds. It agreed that the presumption is accurate
in the case of bid-wanteds. SIFMA also requested that “the requirement to obtain prior written
authorization from buyers and sellers should be clarified to reflect that the authorization is not
intended to be required on a transaction-by-transaction basis, and that it may be included in a
customer agreement or similar terms-of-use agreement for electronic systems.” If a transaction-
by-transaction scheme was envisioned, SIFMA requested the MSRB to reconsider such an
approach, as obtaining written consents in this manner would be unworkable in practice.

Hartfield Titus also suggested restricting this section to bid-wanteds. It said that broker’s
broker activity in offerings is not consistent with the requirement of Draft Rule G-43(a)(iii). It
said that a broker’s broker works for either the seller or buyer in the negotiation, depending on
which side initiates the negotiation.

RBI said that Draft Rule G-43(a)(iii) should be revised to indicate the difference between
“bid-wanteds” and “offerings.” It agreed that the broker’s broker represents the seller in the
operation of a bid-wanted auction, but did not agree that the broker’s broker will always work for

the seller in an “offering” as it represents the bidder and seller equally.
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Wolfe & Hurst said that a broker’s broker is a “dual-agent for the seller and the buyer of
securities.” It stated that it is not practicable to require a broker’s broker to get written consent
from both the buyer and seller in advance of the bid-wanted or offering. Wolfe & Hurst
suggested that the definition of a broker’s broker be revised to reflect the dual nature of their
business. If not modified, it suggested that the provision clarify that “the clients of a broker’s
broker could consent to a dual-agency relationship either through an initial service agreement or
through Terms of Use on the firm’s website.”

MSRB Response: The MSRB agrees with the comments concerning the role of a

broker’s broker in an offering and has modified Proposed Rule G-43(a)(iii) to remove references
to “offerings” and to clarify that a broker’s broker may obtain the requisite agreement in a
customer agreement.

Draft Rule G-43(b)(i): Unless otherwise directed by the seller, a broker’s broker must

make a reasonable effort to disseminate a bid-wanted or offering widely (including, but not

limited to, the underwriter of the issue and prior known bidders on the issue) to obtain exposure

to multiple dealers with possible interest in the block of securities, although no fixed number of

bids is required.

Comments: Hartfield Titus suggested restricting this section to bid-wanteds. It said that
offerings are displayed by dealers on many systems and through many broker’s brokers, unlike
bid-wanteds, which are usually given to one broker’s broker. Therefore the requirement for
disseminating an offering widely is not necessary. In bid-wanteds, there is an obligation to find
the buyer, but there is no such obligation for an offering. If any such an obligation does exist, it

is with the seller.
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SIFMA noted that, in offerings, a broker’s broker will typically approach a dealer with
known interest in the securities being offered or comparable securities, rather than reaching out
to a wide universe of dealers.

MSRB Response: The MSRB has modified the safe harbor of Rule G-43(b) so that it

applies to bid-wanteds, but not offerings, in view of the fact that most offerings are the subject of
negotiations among a limited number of parties, unlike bid-wanteds, which are generally
distributed widely.

Draft Rule G-43(b)(iii), (iv), (vii), and (viii):

(iii) A broker’s broker may not encourage bids that do not represent the fair market value of

municipal securities that are the subject of a bid-wanted or offering.

(iv) A broker’s broker may not give preferential information to bidders in bid-wanteds or

offerings, including where they currently stand in the bidding process (including, but not limited

to, “last looks,” directions to a specific bidder that it should “review” its bid or that its bid is

“sticking out™); provided, however, that after the deadline for bids has passed, bidders may be

informed whether their bids are the high bids (“being used™) in the bid-wanteds or offerings.

(vii) A broker’s broker may not change a bid without the bidder’s permission or change an

offered price without the seller’s permission.

(viii) A broker’s broker must not fail to inform the seller of the highest bid in a bid-wanted or

offering.

Comments: SIFMA said Draft Rule G-43(b) includes both safe harbor provisions and
anti-fraud provisions for which the failure to adhere likely would constitute violations of Rule G-
17. SIFMA thus requested that Draft Rule G-43(b)(iii), (iv), (vii), and (viii) be removed and

either be published as interpretations under G-17, or moved to G-43(c).
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SIFMA agreed with Draft Rule G-43(b)(iv), which prohibits broker’s brokers from giving
preferential treatment to bidders during a bid-wanted. However, it suggested that broker’s
brokers be allowed to inform a bidder whether their bid is being used before a bid-wanted is
completed. Wolfe & Hurst agreed with SIFMA.

Hartfield Titus suggested restricting Draft Rule G-43(b)(iv) to bid-wanteds. It said that
offerings are traded through negotiation rather than an auction. It also suggested that broker’s
brokers “be allowed to give a bidder information on whether their bid is being used and
subsequently prohibit them from any further bidding on the item.”

TMC noted that Draft Rule G-43, by its definition, includes all of the electronic trading
platforms. It said that Draft Rule G-43(b)(vii) would be meaningless as all alternative trading
systems would be required to inform every registered firm that every price they post will be
changed, and in multiple ways, as each recipient firm defines its own matrix. Current guidelines
already prohibit unfair dealing. TMC suggested that Draft Rule G-43(b)(vii) be removed or
modified to accommodate private label websites that allow customers and registered reps to view
inventory.

MSRB Response: The MSRB agrees that Draft Rule G-43(b)(iii), (iv), (vii), and (viii)

should be applicable whether or not the safe harbor is availed of by a broker’s broker and has
moved these provisions to Proposed Rule G-43(c). The MSRB is sensitive to the need to
maintain liquidity in the secondary market for municipal securities and has, accordingly,
modified the draft rule to permit a broker’s broker to tell a bidder whether its bid is being used
before a bid-wanted is completed. Nevertheless, to protect against gaming of the bid-wanted
process, bidders would not be permitted to change their bids (other than to withdraw them) or

resubmit bids for the same bid-wanted after receiving a comment. This portion of the draft rule
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has been moved to Proposed Rule G-43(c), so that it is applicable whether or not the safe harbor
is used. As noted above, the MSRB has removed references to offerings in Proposed Rule G-
43(b) and in the comparable text moved to Proposed Rule G-43(c).

The MSRB does not agree with TMC’s comment. Under the proposal, a seller’s consent
would be required before an offered price could be changed by a broker’s broker. The same
would be true for alternative trading systems excepted from the rule. However, that consent
could be obtained in advance (e.q., in a customer agreement).

Draft Rule G-43(b)(v): Notwithstanding subsection (a)(ii) of this rule, each bid-wanted

or offering must have a deadline for the acceptance of bids, after which the broker’s broker must

not accept bids or changes to bids. That deadline may be either a precise (or “sharp”) deadline or

an “around time” deadline that ends when the high bid has been provided (or “put up™) to the

seller.

Comments: SIFMA agreed that bid-wanteds must have identifiable deadlines, but
disagreed that the deadline for “around time” bid-wanteds should be based on when the bids are
“put up” to the seller. SIFMA suggested that the deadline for “around time” bid-wanteds should
be defined to occur at the time the seller informs the broker’s broker that the bonds should be
sold to the high bidder (when the bonds are “marked for sale”), or when the seller informs the
broker’s broker that the bonds will not be sold in that bid-wanted (that the bonds “will not
trade”). If neither of these events occurs in an “around time” bid-wanted, it should be deemed to
terminate at the end of the trading day. SIFMA said that the rule as currently drafted would have
a “detrimental effect on liquidity, especially for retail customers of the broker-dealer.”

Hartfield Titus suggested restricting Draft Rule G-43(b)(v) to apply only to bid-wanteds

and not to offerings. It said that current industry practices have no time limits on offerings.
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Hartfield Titus agreed with SIFMA that “the deadline for accepting bids on an ‘around time’
item be when the bonds are marked ‘FOR SALE’.”

RBI said that the imposition of a deadline could drastically deny the retail customer from
receiving the highest bid available. RBI also noted that, in MSRB Notice 2011-18 (February 24,
2011), the MSRB stated that it “believes that most retail customers would prefer a better price to
a speedy trade.” RBI agreed with this and said the imposition of an arbitrary “deadline” does the
opposite. “RBI believes that any deadline that is imposed upon its ability to accept bids,
especially on odd-lot bid-wanted items that are being advertised as an ‘around time’, will be
vastly detrimental to the ability of broker’s brokers to provide the best price, and therefore the
best execution, for the retail seller who is trying to get the best price for their municipal bonds.”
RBI also commented that the MSRB has not provided guidelines regarding the procedures that
should be taken when late, high bids are returned to the broker’s broker that cannot be reported
to the seller because of this “deadline.” Like SIFMA and Hartfield Titus, RBI proposed that
instead of the bid deadline ending at the time that a bid is “put up” to the seller, that the bid
deadline should end when the bonds are marked “for sale.”

Wolfe & Hurst objected to Draft Rule G-43(b)(v). It said that the rule currently applies
to both “sharp” and “around time” deadlines. It argued that the “requirement restricts the
broker’s broker from getting the best bid for its client, which will ultimately have a negative
impact on smaller retail clients and the market as a whole. Wolfe & Hurst suggested that the
“rule be modified in the case of ‘around time’ bid-wanteds only. Specifically, where a selling
dealer requests an ‘around time’ deadline, the broker’s broker should be permitted to accept and

change bids up until the point that the trade is marked for sale. Prohibiting modification at the
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point where the high bid is ‘put up’ to the seller is restricting liquidity in the market. This rule
change would be detrimental to the industry.”

MSRB Response: The MSRB’s principal reason for proposing Rule G-43 was to

improve the pricing received by retail investors in the secondary market. Accordingly, the
MSRB has modified the deadline provisions of the safe harbor to increase the likelihood of the
receipt of higher prices. Under the revision, an “around time” deadline would end upon the
earliest of: (1) the time the seller directs the broker’s broker to sell the securities to the current
high bidder, (2) the time the seller informs the broker’s broker that the bonds will not be sold in
that bid-wanted, or (3) the end of the trading day as publicly posted by the broker’s broker prior
to the bid-wanted. Additionally, the deadline provisions would apply only to bid-wanteds.

Draft Rule G-43(b)(vi): If the high bid received in a bid-wanted is above or below the

predetermined parameters of the broker’s broker and the broker’s broker believes that the bid

may have been submitted in error, the broker’s broker may contact the bidder prior to the

deadline for bids to determine whether its bid was submitted in error, without having to obtain

the consent of the seller. If the high bid is not above or below the predetermined parameters but

the broker’s broker believes that the bid may have been submitted in error, the broker’s broker

must receive the permission of the seller before it may contact the bidder to determine whether

its bid was submitted in error. In all events, if a bid has been changed, the broker’s broker must

disclose the change to the seller prior to execution and provide the seller with the original and

changed bids.
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Comments: Hartfield Titus suggested that there was no need to notify the seller of all
changes in bids under the safe harbor and that to do so would only delay the process. It stated
that such a requirement should apply only when the safe harbor was not being used.

TMC said, “The requirement of a broker’s broker to contact a seller for permission to
contact a bidder, when the bid itself is within the parameters of the safe harbor is neither
practical nor realistic. A selling dealer, who is acting in the best interest of its selling client, is
not likely to give such approval.” TMC also said that “the requirement to document the
communication, the original bid, and the changed bid is superfluous and an added regulatory
burden.”

BDA expressed concern that “if a broker’s broker set the parameters too broadly on the
upper end, erroneous bids would not be identified, the bidder would not be notified and might, in
future dealings with that broker’s broker, bid more conservatively or not at all. The result would
be reduced liquidity in the market and lower prices for investors. Similarly, if the broker’s
broker set the parameters too narrowly on the lower end, the selling broker would receive a
notice and quite likely not go through with the trade, or risk litigation if it did.”

Wolfe & Hurst objected to the use of predetermined parameters for bid-wanteds. It said
that erroneous bids typically occur due to human error and should not be permitted to reach the
marketplace as they do not reflect an accurate bid. Wolfe & Hurst also said that “requiring a
broker’s broker to obtain written permission from the seller prior to contacting the owner of an
erroneous bid may result in a distortion of the market.” It suggested that broker’s brokers be
allowed to inform a bidder of “a clearly erroneous bid without the consent of the seller and

without providing the same opportunity for modification to all bidders.”



58 of 316

MSRB Response: By definition, “predetermined parameters” must be designed to

identify off-market bids. Broker’s brokers currently compare bids to where securities have
traded before with them and where they have traded most recently, as displayed on the MSRB’s
Electronic Municipal Market Access (EMMA®) System.'® Some also subscribe to pricing
services. Many broker’s brokers already notify sellers and bidders if they think bids may be off-
market. The requirement that they establish pre-determined parameters and use them to alert
sellers and bidders to possible off-market bids simply incorporates current business practice in
many cases. As markets move over time, the predetermined parameters of a broker’s broker may
cease to be effective in identifying off-market bids. That is the purpose of the periodic testing
requirement.

The concept of “predetermined parameters” has two purposes. First, if the high bid in a
bid-wanted is below the predetermined parameters, a broker’s broker using the safe harbor must
notify the seller of that fact, thus alerting the seller that the bid may be off market. Second, if the
high bid is outside of the parameters, the broker’s broker may inquire of the bidder whether its
bid was in error. Considerable abuse has occurred previously when some broker’s brokers
signaled to bidders that they could lower their bids to be closer to cover bids. This practice
resulted in less favorable prices for retail investors. Cover bids are, therefore, under the proposal
not permitted to be taken into account in the pricing parameters of a broker’s broker.

The MSRB has modified Proposed Rule G-43(b)(vi) to clarify that a broker’s broker need
only inform the seller of changes in the winning high bidder’s bids and in cover bids, rather than

changes to other bids. Additionally, the MSRB has clarified that the permission of a seller to

10 EMMAG® is a registered trademark of the MSRB.
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contact a bidder need not be in writing, although a broker’s broker must keep a written record of
such communication.

Draft Rule G-43(b)(ix): If the highest bid received in a bid-wanted is below the

predetermined parameters of the broker’s broker, the broker’s broker must disclose that fact to

the seller, in which case the broker’s broker may still effect the trade, if the seller acknowledges

such disclosure either orally or in writing.

Comments: TMC acknowledged the MSRB’s desire to limit the number of off-market
trades that result from the bid-wanted process, but said that the attempt to add written
communication and/or oral confirmation will greatly reduce the efficiency and accuracy of the
electronic market. TMC stated that “(t)he fallacy of the proposal lies in the belief that a single
model will be sufficient for determining reasonableness.” TMC also noted that Draft Rule G-
43(b)(ix) “still proposes that the broker’s broker provide a fair price, but the Board has relaxed
the requirement to include a price band.” TMC responded that “its tools are designed to help
with a user’s valuation process, not to replace the decision maker.” TMC said that “recognizing
that volatile periods will generate the most exceptions with any model, the burdens placed on
participants to record and acknowledge price levels will be unbearable.” TMC suggested that “a
standard of reasonable care for broker’s brokers should include ‘reasonable’ tools to help with
the decision process, but the construction of a scheme to establish value in a fragmented and
diffuse market seems to be more appropriate for a position taker than for an intermediary.”

BDA also said that it is not a function of a broker’s broker to determine a fair price or a
range of fair prices. It also noted a practical problem if the draft rule is applied to alternative
trading systems (“ATSs”). BDA suggested that “the Proposal should not be applied to ATSs,

which allow for the wide and impartial distribution of bids.”
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MSRB Response: The MSRB believes that the exception for certain alternative trading

systems from the definition of “broker’s broker” in the revised rule should address TMC’s and
BDA'’s concerns.

Draft Rule G-43(c)(i)(F): [A broker’s broker must adopt and comply with policies and

procedures pertaining to the operation of bid-wanteds and offerings, which at a minimum:]

subject to the provisions of section (b) of this rule, if applicable, prohibit the broker’s broker

from providing any person other than the seller (which may receive all bid prices) and the

winning bidder (which may receive only the price of the cover bid) with information about bid

prices, until the bid-wanted or offering has been completed, unless the broker’s broker makes

such information available to all market participants on an equal basis at no cost, together with

disclosure that any bids may not represent the fair market value of the securities, and discloses

publicly that it will make such information public.

Comments: SIFMA said Draft Rule G-43(c)(i)(F) should not apply to offerings. It also
requested clarification regarding when a transaction has been completed. It suggested the
appropriate point in time for the purposes of this provision should be the time at which both the
purchase and sale sides of the transaction have been executed.

Hartfield Titus suggested restricting Draft Rule G-43(c)(i)(F) to apply only to bid-
wanteds. It said that offer and bid information on offerings should be made available to
interested parties throughout the negotiation process. Hartfield Titus also suggested that a
definition of when a bid-wanted is “completed” be any of the following: “1) the item traded, i.e.,
the sell is executed and the buy is executed; 2) the item is “Traded Away’ (it was traded by the
seller to another dealer or customer); and 3) the item is identified as “No Trade’ (we are told by

the seller that the item will not trade).”
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MSRB Response: In response to this comment, the MSRB has removed the reference to

offerings in this section of the rule and proposed a definition of when a bid-wanted will be
considered “completed” that is consistent with Hartfield Titus’ request.

Draft Rule G-43(c)(i)(G): [A broker’s broker must adopt and comply with policies and

procedures pertaining to the operation of bid-wanteds and offerings, which at a minimum:] if a

broker’s broker has customers, provide for the disclosure of that fact to both sellers and bidders

in writing and provide for the disclosure to the seller if the high bid in a bid-wanted or offering is

from a customer of the broker’s broker.

Comments: Hartfield Titus suggested that generally disclosing that it has customers
would be a sufficient way to inform its clients instead of telling them on a transaction-by-
transaction basis. A general statement would help the broker’s broker keep anonymity in its
brokering services while informing its clients that it also brokers with sophisticated municipal
market professionals.

TMC supported the notion that brokers’ brokers should prominently disclose the types of
firms that constitute its client base but does not agree with disclosing to a seller information
about the buyer of an item at the time of trade stating this to be “unfair and against the
anonymous nature of the broker’s market.” TMC said that “[a]Jnonymity is an extremely
important component of the utility of an intermediary (either a voice broker or an ATS) in the
municipal market.” It said that “[a]ny regulatory requirement that would serve to compromise
anonymity would be a negative development for a market that has always given participants

ways to protect their identities.”

MSRB Response: The role of the broker’s broker has traditionally been that of an

intermediary, and the MSRB has previously said that a broker’s broker has a special relationship
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with other dealers. Therefore, the MSRB continues to be of the view that a broker’s broker
should make it known to a seller if it has customers and if the high bid in a bid-wanted or
offering is from a customer of the broker’s broker. The MSRB has, however, modified the draft
rule to clarify that the broker’s broker need not disclose the name of its customer. The MSRB
believes that the same concerns would exist if an affiliate of a broker’s broker could bid in a bid-
wanted or offering and has added comparable provisions concerning affiliates.

Draft Rule G-43(c)(i)(H): [A broker’s broker must adopt and comply with policies and

procedures pertaining to the operation of bid-wanteds and offerings, which at a minimum:] if the

broker’s broker wishes to conduct a bid-wanted in accordance with section (b) of this rule,

require the broker’s broker to adopt predetermined parameters for such bid-wanted, disclose such

predetermined parameters in advance of the bid-wanted in which they are used, and periodically

test such predetermined parameters to determine whether they have identified most bids that did

not represent the fair market value of municipal securities that were the subject of bid-wanteds to

which the predetermined parameters were applied.

Comments: BDA said that the requirement that the parameters be tested periodically is
problematic. It stated that Draft Rule G-43(c)(i)(H) is not clear regarding what constitutes a
successful test. “If no bids exceeded the parameters, is that an indication that the parameters are
correct? Or that they are too broadly set? Or does it say something about the bids.”

TMC said that “providing users with useful market and security specific tools should
suffice to satisfy the Board’s desire to improve bid quality. If a firm uses the same systematic
approach for each posted bid-wanted and has a set of tools that helps traders establish value, then

there should be no need for a safe harbor.”
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MSRB Response: If many trades were occurring at prices outside the parameters, that

would be an indication that the parameters should be adjusted. A broker’s broker could adjust its
predetermined parameters as frequently as it considered necessary to adapt to changing markets,
as long as the new parameters were disclosed in advance of use and not made applicable to bid-
wanteds already under way.

Draft Rule G-43(d)(iii): “Broker’s broker” means a dealer, or a separately operated and

supervised division or unit of a dealer, that principally effects transactions for other dealers or

that holds itself out as a broker’s broker. A broker’s broker may be a separate company or part

of a larger company.

Comments: Knight BondPoint requested that the draft definition of a broker’s broker be
revised to clarify that “ATS operators whose platforms operate in a manner in which subscribers
electronically disseminate their bids and offers broadly to other subscribers and electronically
interact with such bids and offers to consummate transactions, and which offer subscribers an
automated, systematic and non-discretionary platform to conduct their bids wanted auctions — are
not broker’s brokers for purposes of this rule.”

BDA argued that the inclusion of ATSs within the definition of broker’s broker is not
warranted.

Wolfe & Hurst suggested a more detailed definition of broker’s broker to include the
nature and role of a broker’s broker as well as the duties and responsibilities of a broker’s broker.
It argued that this would eliminate the need to include the phrase, “or that holds itself out as a
broker’s broker” in Draft Rule G-43(d)(iii).

TMC said that the language in Draft Rule G-43(d)(iii) on whether a firm “holds itself out

as a broker’s broker” discourages dealers from competitive (“in-comp”) bidding. TMC
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requested clarification regarding the following questions: (1) As a dealer’s business is not
usually “principally effecting transactions for other dealers” but for its client, would a broker-
dealer be exempt from the definition or is acting like a broker’s broker the equivalent of “holds
itself out as a broker’s broker?” (2) Many dealers post the same bid-wanted with multiple
broker’s brokers. Does the use of multiple broker’s brokers create an unfair practice with respect
to G-17? (3) If a dealer uses multiple brokers, should that be disclosed to the broker so that the
broker can disclose that fact to potential bidders? (4) If the same bond is out for the bid with
multiple broker’s brokers, and the bond can only trade once, would that be viewed negatively by
the regulators, barring disclosure to the marketplace? (5) If a broker’s broker receives a bid-
wanted that has been posted to multiple firms, does the broker need to use the same level of care
as if the item were for its own account?

MSRB Response: This proposal would not require selling dealers to keep any records or

discourage competitive bidding. It also would not prevent a selling dealer from posting bid-
wanteds with multiple firms. The portion of the Proposed Notice on price discovery concerns a
practice of some dealers of using broker’s brokers to gauge the market price of securities so that
they themselves may purchase the securities rather than trading them at the high bids obtained by
broker’s brokers. The pricing duty of a broker’s broker does not depend upon whether the
selling dealer has posted the bid-wanted with multiple broker’s brokers.

The MSRB continues to be of the view that a function-based definition of “broker’s
broker” is appropriate, rather than a detailed list such as that proposed by Wolfe & Hurst.

The MSRB has determined that it is appropriate to except certain alternative trading
systems from the definition of “broker’s broker,” because they do not engage in the types of

voice communications that have led to abuses in the past. Nevertheless, in order to qualify for
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the exception, under Proposed Rule G-43(d)(iii) such systems would be subject to the same
prohibitions on abusive behavior to which a broker’s broker would be subject.
Miscellaneous

Comments: SIFMA said that the restrictions on control of bid-wanteds by the selling
dealers in the draft interpretive notice are unreasonably restrictive. It suggested that “an
appropriate standard would be to allow selling dealers discretion to control this aspect of bid-
wanteds so long as they could demonstrate that any restrictions imposed were intended to benefit
the selling customer, and were not intended to solely benefit the selling dealer.”

MSRB Response: The MSRB is concerned that the standard for permissible screening

suggested by SIFMA would be difficult to employ and to enforce. It also has the potential for
resulting in a less favorable price for the customer than had the screening not occurred.
Moreover, if a selling dealer’s customer were to request expressly that the dealer screen certain
bidders from the bid-wanted or offering for its securities, such screening would not be requested
for competitive reasons.

Comments: Mr. Dolan asked whether a broker-dealer using an electronic platform is
permitted to screen its competitor’s bonds from the platform, thereby encouraging its customers
to purchase securities from the dealer’s inventory (i.e., whether the MSRB had a best execution
rule).

MSRB Response: The MSRB is concerned that certain dealers may be refusing to show

their customers municipal securities offered by their competitors at more favorable prices than
those the dealers place on the same securities in their inventory. At this time, the MSRB has no
best execution rule comparable to that of the Financial Industry Regulatory Authority. As long

as the price paid by the customer is fair and reasonable, there is no requirement under MSRB
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rules that a dealer seek out the most favorable price for its customer. The MSRB will take this
comment under advisement as it continues to review its rules.

Comments: Vista Securities asked, “If there is a material change in the description of a
bond being advertised for the bid, . . . is not the item as incorrectly advertised simply invalid and
any bids null and void? As opposed to the broker’s broker not being “prohibited” from notifying
all bidders about material changes in a bid-wanted item, should not the broker’s broker be
obliged to notify all bidders that the item was incorrectly described, all bids are void, and have
the seller resubmit the item for the bid if the seller so chooses? Can a potential buyer of any
security, municipal or otherwise, be held to his/her bid if the security is advertised incorrectly in
a material way? If an intermediary in the transaction becomes aware of the problem, should not
the intermediary be obliged to halt the process?”

MSRB Response: If a broker’s broker learned of material changes in a bid-wanted item

it would be required by MSRB Rule G-17 to notify all bidders and accept changed bids.

Draft Rule G-8(a)(xxV)(A): [A broker’s broker (as defined in Rule G-43(d)(iii)) shall

maintain the following records:] (A) all bids to purchase municipal securities, and offers to sell

municipal securities, that it receives, together with the time of receipt.

Comments: SIFMA said that the requirements under Draft Rule G-8(a)(xxv)(A) are not
workable or necessary for offerings. It said that applying this requirement will impose a
significant recordkeeping burden on broker’s brokers, and is not warranted. It requested
clarification if Draft Rule G-8(a)(xxv)(A) is intended to apply only to the initial time an offering
is given to a broker’s broker.

Hartfield Titus said that the majority of negotiations on municipal offerings are

performed through “voice brokering.” Price may change many times. It suggested that the time
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and price record be limited to when the offering is first received, when it is updated for display
or distribution, and displaying the offering as it was given to the brokers’ broker or updated, by
the seller. Hartfield Titus also said that there should be no requirement to record the reason.

RBI agreed that the requirements are reasonable for bid-wanteds, but said they are not
workable or necessary for offerings. Negotiated offerings involve back and forth
communications between a potential buyer and seller, not always resulting in a trade. RBI said
the requirement would impose a significant recordkeeping burden on broker’s brokers while
adding no significant compliance benefits.

MSRB Response: The MSRB agrees with the comments concerning records of offers

and has amended the rule to require that a broker’s brokers’ records concerning offers must
include the time of first receipt and the time the offering has been updated for display or
distribution.

Draft Rule G-8(a)(xxV)(E)-(F): [A broker’s broker (as defined in Draft Rule G-43(d)(iii))

shall maintain the following records:]

(E) for all changed bids, the full name of the person at the bidder firm that authorized the

change; the reason given for the change in bid; and the full name of the person at the broker’s

broker at whose direction the change was made;

(F) for all changed offers, the full name of the person at the seller firm that authorized the

change; the reason given for the change in offering price; and the full name of the person at the

broker’s broker at whose direction the change was made.

Comments: Wolfe & Hurst said that the “recordkeeping requirements as set forth in the
draft rule are overly burdensome to broker’s brokers and would cause unnecessary delay and

inefficiency in the market.”
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TMC said that “[r]equiring brokers’ brokers to document price changes would be of no
value to the market, as traders know that offering prices are always subject to change.” It also
added that “documenting tens of thousands of price changes on a daily bases would be cost
prohibitive.”

MSRB Response: The requirement that a record of the reason for a change in bid or

offering price has been eliminated. However, the remaining recordkeeping requirements have
not been modified. Many were suggested by broker’s brokers themselves, and good records are
essential for enforcement of Proposed Rule G-43.

The MSRB issued two other requests for comment on the regulation of broker’s brokers
prior to the request for comment described above. On September 9, 2010, the MSRB published
“Request for Comment on MSRB Guidance on Broker’s Brokers” (“MSRB Notice 2010-35”).
In MSRB Notice 2010-35, the MSRB requested comment on an interpretive notice reviewing the
fair pricing requirements of MSRB Rules G-18 and G-30 and the fair practice requirements of
MSRB Rule G-17 as they applied to transactions effected by broker’s brokers. It also proposed
to discuss the recordkeeping and record retention requirements for broker’s brokers. On
February 24, 2011, the MSRB published “Request for Comment on Draft Broker’s Brokers Rule
(Rule G-43) and Associated Recordkeeping and Transaction Amendments” (“MSRB Notice
2011-18). In MSRB Notice 2011-18, the MSRB requested comment on the original version of
Draft Rule G-43 (on broker’s brokers), as well as associated draft amendments to Rule G-8 (on
books and records), G-9 (on records preservation), and G-18 (on execution of transactions).
Copies of MSRB Notices 2010-35 and 2011-18 and associated comment letters are included in

Attachment 2 hereto. Each subsequent request for comment has included a summary of the
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comments received on the previous request for comment, as well as the MSRB’s responses to
those comments.

11. Date of Effectiveness of the Proposed Rule Change and Timing for Commission Action

Within 45 days of the date of publication of this notice in the Federal Register or within

such longer period (i) as the Commission may designate up to 90 days of such date if it finds
such longer period to be appropriate and publishes its reasons for so finding or (ii) as to which
the self-regulatory organization consents, the Commission will:

(A) by order approve or disapprove such proposed rule change, or

(B) institute proceedings to determine whether the proposed rule change should
be disapproved.

V. Solicitation of Comments

Interested persons are invited to submit written data, views, and arguments concerning
the foregoing, including whether the proposed rule change is consistent with the Exchange Act.
Comments may be submitted by any of the following methods:

Electronic comments:

e Use the Commission's Internet comment form (http://www.sec.gov/rules/sro.shtml); or

e Send an e-mail to rule-comments@sec.gov. Please include File Number SR-MSRB-

2012-04 on the subject line.

Paper comments:

e Send paper comments in triplicate to Elizabeth M. Murphy, Secretary, Securities and
Exchange Commission, 100 F Street, NE, Washington, DC 20549-1090.
All submissions should refer to File Number SR-MSRB-2012-04. This file number should be

included on the subject line if e-mail is used. To help the Commission process and review your
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comments more efficiently, please use only one method. The Commission will post all

comments on the Commission’s website (http://www.sec.gov/rules/sro.shtml). Copies of the

submission, all subsequent amendments, all written statements with respect to the proposed rule
change that are filed with the Commission, and all written communications relating to the
proposed rule change between the Commission and any person, other than those that may be
withheld from the public in accordance with the provisions of 5 U.S.C. 552, will be available for
website viewing and printing in the Commission’s Public Reference Room, 100 F Street, NE,
Washington, DC 20549, on official business days between the hours of 10:00 am and 3:00 pm.
Copies of such filing also will be available for inspection and copying at the MSRB’s offices.
All comments received will be posted without change; the Commission does not edit personal
identifying information from submissions. You should submit only information that you wish to
make available publicly. All submissions should refer to File Number SR-MSRB-2012-04 and

should be submitted on or before [insert date 21 days from publication in the Federal Register].

For the Commission, by the Division of Trading and Markets, pursuant to delegated authority.**

Elizabeth M. Murphy
Secretary

1 17 CFR 200.30-3(a)(12).
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Municipal Securines

Rulemaking Board

" T MSRB

MSRB NOTICE 2011-50 (SEPTEMBER 8, 2011)

REQUEST FOR COMMENT ON REVISED DRAFT RULE G-43 {ON
BROKER'S BROKERS), ASSOCIATED REVISED DRAFT AMENDMENTS
TO RULE G-8 (ON BOOKS AND RECORDS) AND RULE G-8 (ON
PRESERVATION OF RECORDS), AND DRAFT INTERPRETIVE NOTICE
ON THE OBLIGATIONS OF DEALERS THAT USE THE SERVICES OF
BROKER'S BROKERS

INTRODUCTION

The Municipal Securities Rudemaking Board ("MSRB” or “Board”) is requesting comment on revisions 10
draft Rule G-43 {on broker's brokers) {"Revised Draft Rule G-43") and revisions fo draft amendments to
Rule G-8 (on books and records) and Rule G-8 {on preservation of records) {the “Revised Draft
Amendmenis”). The M3RB is also requesting comment on a draft interpretive notice concarming the
obligations of brokers, dealers, and municipal securities dealers ("dealers”) that use the services of
broker's brokers (the “Draft Notice").

Commenis should be submitted no later than November 3, 2011, and may be submitted in electronic or
paper form. Electronic comments may be submitted via email to Commentletters@msrb.org. Please
indicate the notice number in the subject line of the email and, i possible, send commenis in PDF format,
Comments submitted in paper form should be sent to Ronald W. Smith, Corporate Secretary, Municipal
Securities Rulemaking Board, 1900 Duke Street, Suite 600, Alexandria, VA 22314. All comments will be
available for public inspection on the MSRB's website [1}

Questions about this notice should be directed to Peg Henry, General Counsel, Market Regulation, at 703
-797-6600,

BACKGROUND

On February 24, 2011, the M3RB issued MSREB Notice 201118 in which it requesied comment on draft
Rule G-43 {on broker's brokers) and associated draft amendments {o Rule -8 {on books and records),
Rule G-9 (on preservation of records), and Rule G-18 {on execution of transactions). The Board received
comments from 36 commenters. After reviewing the comments, the MSRB decided to request comment
on Revised Draft Rule G-43 and the Revised Draft Amendments. The draft amendments to Rule G-18
upon which comments were requested in Notice 2011-18 are restated in this notice, but have not been
revised. Revised Draft Rule (G-43 would recognize that the role of the broker's broker in determining fair
and reasonable prices for municipal securities is more limited than that of the selling dealers and bidding
dealers that utilize the services of broker's brokers. The MSRB, therefore, also decided to request
comment on the Draft Notice.
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The principal provisions of Revised Draft Rule G-43, the Revised Draft Amendments, and the Draft Notice
are summarized below. This summary is followed by a discussion of the comments received in response
to Notice 201118,

SUMMARY OF REVISED DRAFT RULE G-43

Under Revised Draft Rule G-43(d)iii), the term “broker’s broker” would mean a dealer, or a separately
operated and supervised division or unit of a dealer, that principally effects transactions for other deslers
cr that holds itself cut as a broker’s broker, whether a separate company or part of a farger company.

The role of the broker’s broker is that of intermediary between selling dealers and bidding dealers.
Revised Draft Rule G-43(a) would set forth the basic duties of a broker’s broker to such dealers [2]
Revised Draft Rule G-43(a)(i) would incorporate the same basic duty currently found in Rule G-18. That
is, @ broker’s broker would be required to make a reasonable effort to obtain a price for the dealer that
was fair and reasonable in relation to prevailing market conditions. The broker's broker would be required
to employ the same care and diligence in deoing so as if the ransaction were being done for its cwn
account.

Revised Draft Rule G-43{a)(ii) would provide that a broker's broker that undertook to act for or on behalf
of another dealer in connection with a transaction or potential transaction in municipal securities could not
take any action that would work against that dealer's interest to receive advantageous pricing. Under
Revised Draft Rule G-43(a)iii), a broker’s broker would be presumed to act for or on behsif of the seller
[31in a bid-wanted or offering, unless both the seller and bidders agreed otherwise in writing in advance
of the bid-wanted or offering.

Revised Draft Rule G-43(b} would create a safe harbor. The safe harbor would provide that a broker's
broker that conducted bid-wanteds and offerings in the manner described in Revised Draft Rule G-43(b)
would have satisfied its pricing duty under Revised Draft Rule G-43{a)i).14]

These provisions of the safe harbor are designed to increase the likelihood that the highest bid in the bid-
wanted or offering is fair and reasonable. Many of the requirements of Revised Draft Rule G-43(b} would
address behavior that would also be a violation of Rule G-17 {e.g., the prohibitions on providing bidders
with “last looks” and encouraging off-market bids), although the requirements of Revised Draft Rule G-43
would not supplant those of Rule G-17.

Revised Draft Rule G-43(c)(i)(H) would require broker's brokers that availed themselves of the safe
harbor to use predetermined parameters designed to identify possible off-market bids in the conduct of
bid-wanteds.[5] For example, the predetermined parameiers could be based on yield curves, pricing
services, racent trades reported {o the MSRB's RTRS System, or bids submitted to a broker’'s broker in
previous bid-wanteds or offerings. Broker's brokers would be required to test the predetermined
parameters pericdically fo see if they were achieving their designed purpose.

Under Revised Draft Rule G-43(b)(ix}, a broker's broker would be required to notify the seller if the
highest bid received in a bid-wanted was below the predetermined parameters and receive the seller's
oral or written consent before proceeding with the trade. The recommended amendment would have the
effect of notifying the selling dealer that the high bid in a bid-wanted might be off-market. The selling
dealer would then need to satisfy itself that the high bid was, in fact, fair and reasonable, if it wished to
purchase the securities from its customer at that price as a principal.

Revised Draft Rule G-43(b}(vi} would permit a broker's broker that availed itself of the safe harbor to
contact the high bidder in a bid-wanted about its bid price prior to the deadiine for bids without the selfers
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consent, if the bid was outside of the predetermined parameters described above and the broker's broker
believed that the bid might have been submiltted in error, If the high bid was within the predeterminad
parameters, yet the broker’s broker believed it might have been submilted in error {e.g., because it
significantly exceeded the cover bid), the broker's broker would be required to obtain the seller’s consent
pefore contacting the bidder. In all events, the broker's broker would be required to notify the seller if a bid
had been changed prior to execution and provide the seller with the original and changed bids,

Revised Draft Rule G-43{b)(iv} would permit a broker's broker that availed itself of the safe harbor to
notify a bidder whether its bid was being used after the deadiine for bids had passed. This would alfow
bidders to allocate thelr capital otherwise. Under Revised Draft Rule G-43(b)v), each bid-wanted or
offering would be required to have a deadtine for the acceptance of bids, after which the broker’s broker
wattd not be permitted to accept bids or changes to bids. That deadline could be either a precise (or
“sharp”} deadling or an “around time” deadline that ends when the high bid has been provided {or "put
up™) to the selier,

SUMMARY OF REVISED DRAFT AMENDMENTS

Revised Draft Rule G-8(a)(xxv}{l} would require that each broker’s broker keep a record of its
predetermined parameters, its analysis of why those predetermined parameters were reasonably
designed to entify most bids that might not represent the fair market value of municipal securities that
were the subject of bid-wanteds o which the parameters were applied, and the results of the periodic
tests of such predetermined parameters required by Revised Draft Rule G-43(c)(i)(H).

Under Revised Draft Rule G-8(a)j(xxv}{D), the broker’s broker would be required to keep records of the
date and time it notified the seller that the high bid was below the predetermined parameters; the amount
by which the bid deviated from the predetermined parameters; the full name of the person contacted at
the seller; the direction provided by the seller to the broker's broker following the communication; and the
full name of the person at the selier who provided that direction.

Revised Draft Rule G-8(a)0 0w} C) would require broker's brokers fo keep the following records of
communications with bidders and selters regarding possibly erronecus bids: the date and time of the
communication; whether the bid deviated from the predetermined parameaters and, if so, the amount of
the deviation; the full name of the person contacted at the bidder; the full name of the person contacted at
the seller, if applicable; the direction provided by the bidder to the broker's broker following the
communication; the direction provided by the seller to the broker's broker following the communication, if
applicable; and the fult name of the person at the bidder, or seller if applicable, who provided that
direction.

Records would also be required to be kept of all bids, changed bids and offers, the time of nofification to
the seller of the high bid, the palicies and procedures of the broker's broker concerning bid-wanteds and
offerings, and any agreements by which bidders and sellers agreed to joint representation by the broker's
brokaer.

SUMMARY OF DRAFT NOTICE

The Draft Notice discusses the duties of dealers that use the services of broker's brokers. It sets forth the
view of the MSRB that, while a bid-wanted or offering conducted in the manner pravided in Revised Draft
Rule G-43 will be an important element in the establishment of a fair and reasonable price for municipal
securities in the secondary market, the fallure of selling dealers and bidding deslers to satisfy their pricing
duties could negate the best efforts of a broker's broker to achieve fair pricing.
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Under the Draft Notice, selling dealers would be reminded that the high bid obtained in a bid-wanted or
offering is not necessarily a fair and reasonable price and that such dealers have an independent duty
under Rute G-30 to determine that the prices at which they purchase municipal securities as a principal
from their customers are fair and reasonable. Selling dealers are cautioned that any direction they provide
to broker's brokers to "screen” other dealers from their bid-wantads or offerings could affect whether the
high bid represents a fair and reascnable price and should be limited to valid business reasons other than
compsetition. Selling dealers would be urged not 1o assume that their customers need to liquidate their
securiies immediately without inquiring as to their customers’ particular circumstances and discussing
with thelr customers the possible improved pricing beneflit associated with taking additional time to
figuidate their securities. The Draft Notice also would provide that, depending upon the facts and
circumstances, the use of bid-wanteds by seiling dealers solely for price discovery purposes, without any
intention of selling the securities through the broker’s brokers might be an unfair practice within the
meaning of Rule G-17.

Under the Draft Notice bidding dealers that submitted bids to broker's brokers that they believed were
below the fair market value of the securities or that submitted “throw-away” bids o broker's brokers would
viotate Rule G-13. The Draft Notice provides that, while bidders are entitled to make a profit, Rule G-13
does nct permit them to do so by “picking off” other dealers at off-market prices.

DISCUSSION OF COMMENTS RECEIVED IN RESPONSE TO MSRB NOTICE 201118
Comments were received from:

- American Municipal Securities, Inc.: Letter from John C. Petagna, Jr., President, dated April 26, 2011
(“American Municipal Securities™)

« Barker, Bill: £-mail dated April 18, 2011 ("Mr. Barker")

« Bond Dealers of America: Letter from Mike Nicholas, Chief Executive Officer, dated April 21, 2011
{"BDA")

» Chapdelaine & Co.: Letter from August J. Hoerrner, President, dated May 5, 2011 (*Chapdelaine”)
« Conners & Company, inc. E-mall from Jay White dated Aprit 13, 2011 (*Connors™
+ Foard, Dale: E-mail dated April 21, 2011 ("Mr. Foard”)

« Hartfield, Titus & Donneliy, LLC: Letter from Mark J. Epstein, President and Chief Executive Officer,
dated April 21, 2011 (“Hartfield Titus™)

« KeyBanc Capital Markets Inc.: E-mail from Michael A. Burrello, Managing Director, Municipal Trading
and Underwriting, dated April 21, 2011 ("KeyBanc”)

« Kiley Partners, Inc.. E-mai from Michael Kiley dated April 12, 2011 {("Kiley Partners”)

» Knight BondPoint: Letter from Marshall Nicholson, Managing Director, dated April 21, 2011 ("Knight
BondPoint™)
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M.E. Allison & Co., Inc.: E-mail from Christophser R. Allison, Chief Financial Officer, dated April 20,
2011 ("M.E. Allison™}

« National Alliance Securities: E-mail from Bob Barnette, Municipal Trader, dated Aprit 21, 2011
{"Nationa! Alliance Securities”)

« Oppenheimer & Co., Inc.: Letter from Marty Campbell, Senior Director, Municipal Underwriting &
Trading ("Oppenhsimer”)

« Potratz, Jay: E-mail dated April 21, 2011 ("Mr. Pobratz™)
* R. Seelaus & Co., Inc.: E-mail from Richard Seelaus dated April 13, 2011 ("R. Seelaus”)

« Regional Brokers, Inc.: Lettar from Joseph A, Hemphill, 1ll, CEQ, and H. Deane Armstrong, CCO,
dated April 21, 2011 ("RBI")

+ Regional Brokers, Inc.: Letter from Joseph A. Hemphill, i, President and CEQ, and H. Deane
Armsirong, CCO, dated May 12, 2011

» RH investment Corporation: Letter from Andrew L. "Bud” Byrnes, {l}, Chief Executive Officer, dated
Aprit 21, 2011 ("RH Investment”)

* Robbins, Leonard Jack: Letter dated May 1, 2011 {"Mr. Robbins")

« RW Smith & Associates, Inc.: Letter from Paige W. Pierce, Prasident and CEQ, dated April 27, 2011
{"RW Smith"}

+ Securities Industry and Financial Markets Association: Letier from Leslie M. Norwood, Managing
Director and Associate General Counsel, dated April 29, 2011 {"SIFMA™)

+ Securities Industry and Financial Markets Association: Leltter from Leslie M. Norwood, Managing
Director and Associate General Counsel, dated April 29, 2011 ("SIFMA MSBBs”)

« Seidel & Shaw, LLC: Leiter from Thomas W. Shaw, President (“Seidel™)

» Sentinel Brokers Company, Inc.: E-mail from Joseph M. Lawless, President, dated April 12, 2011
(“Sentinal™)

+ Sentinel Brokers Company, Inc.: E-mail from Joseph M. Lawless, President, dated Apri 13, 2011

« Seven Points Capital: E-mail from Jerry Racasi dated Aprit 13, 2011 ("Seven Points Capital”)

« Stifel, Nicolaus & Company, Incorporated: E-mail from Andy Jackson dated April 20, 2011 {"Stifel”)
» Stoever Glass & Co.: Letter from Frederick J. Stoever, President, dated April 15, 2011 ("Stoaver™)

+ TheMuniCenter, LLC: Letter from Thomas S, Vales, Chisf Executive Officer, dated April 21, 2011
{"MuniCenter”}
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« Tradeweb Markets LL.C: Letter from John Cahalane, Managing Director, Head of Tradeweb Retail,
dated May 3, 2011 {*Tradewsb")

* Walsh, John: E-mail dated April 21, 2011 (“Mr. Walsh™)

* Wiley Bros.-Aintree Capital, LLC: E-mail from Keener Billups, Managing Director, dated April 26,
2011, corrects Wiley Bros.-Aintree Capilal, LLC: E-mail from Keener Billups, Managing Director,
datad April 13, 2011 ("Wiley Bros.”)

+ Wiliiam Blair: E-mail from Tormn Greene dated April 21, 2011 (“William Blair™}
+ Weibourn, Steve: E-mail dated April 21, 2011 {*Mr. Weibourn")

+ Wolfe & Hurst Bond Brokers, Inc.: Letter from O. Gene Hurst, President, dated April 25, 2011,
corrects Wolfe & Hurst Bond Brokers, Inc.: Letter from Q. Gene Hurst, President, dated Aprit 21,
2011 ("Wolfe & Hurst")

» Ziegler Capital Markets: E-mail from Kathleen R. Murphy dated April 13, 2011 {“Ziegler")
A summary of the commeants foliows:

» Comments: Duty of the Broker's Broker - Draft Rule G-43{a)(i). SIFMAIE] said that it is the role
of the selling dealer, not the broker’s broker to determine whether the high bid is fair and reascnable.
However, as to the obligation of the selling dealer, on the one hand SIFMA said that, “When a Retail
Dealer receives the high bid from an MSBB on a bid wanted, it reviews that bid price as one piecs of
information in deciding whether to execute that sale at that price.” At the same time, SIFMA said that,
"[Tlhe amount of diligence required to analyze the price of these transactions, document the results
of that diligence, and subject those determinations to appropriate supervisory review would greatly
outweigh the financial benefit to the Retail Dealer of effecting the transaction, further impeding
liquidity for retaif size orders and thinly-traded issues.” RW Smith said that draft Rule G-43 would
impose a greater duty on broker's brokers than Rule G-18 does. It said that the fundamental
rasponsibility of the broker's broker is to ensure that the auction is widely disseminated {unless
distribution is restricted by the seller) and well-run.[7] Chapdelaine said that the purpose of a broker's
broker is to solicit as many bids as possible on any given bid wanted item. Wolfe & Hurst said that
the investment cbjectives of a broker's broker could be and most likely are different from that of the
retail customer. it said that the thinly traded and non-rated nature of many securities that are the
subject of many trades executed by broker's brokers made it infeasible to determine the current
market value on the basis of historical information available to the broker's broker.

Kiley Partners said that bidding is the purest form of determining market value[8] and that the bid is
by its very nature reascnable and fair. [¢]

MuniCenter said that, if an alternative trading system (*“ATS”) makes available aggregated, bona fide,
and executable cortent for comparison purposes, as well as access to reported trade activity, then it
should be considered to have satisfied its obligation to provide the seiler all of which it is capable of
in terms of establishing an opinion of what constitutes a fair and reasonable price.

MSRB Response. The duty of a broker's broker as set forth in draft Rule G-43(a){i) is no broader
than the duty currently set forth in Rule G-18, as interpreted by the MSRB. Nevertheless, the MSRB
agrees that there is validity in the comments regarding the respective roles of the brokar’s broker and
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the selling dealer. Accordingly, although Revised Draft Rule G-43(a)(i) remains unchanged, broker's
brokers would be able to satisfy their duly under Revised Draft Rule G-43(a)(i) by conducting bid-
wanteds and offerings in accordance with Revised Draft Rule G-43(b) {formerly draft Rule G-43(c)).
A broker’s broker that did not avail itself of this safe harbor would be required by Revised Draft Rute
G-43(c)i}(]) to describe in detail the manner in which it would safisfy its obligation under subsection
{a)(i) of this rule. Additionally, draft inferpretive guidance to dealers using the services of broker's
brokers would remindg them of their dulies under MSRB rules.

- Comments: Agency v. Principal - Draft Rule G-43{a){iii). Although draft Rule G-43{a)(ii} did not
address whether a broker's broker effects trades on a principal basis or an agency basis, RW Smith
commented that broker’s brokers never effect principal trades, as did Wolfe & Hurst. MuniCenter
supported the ability of a registered ATS to reprasent both seller and buyer as agents when
unsolicited bid-wanteds are submilied. i said that the self-directed nature of an exchange
environment and the incidence of human error that invariably occurs as a result of self-directed
actions should necessitate that both selfler and buyer are represented by an ATS. Wolfe & Hurst said
the MSRB should permit a blanket consent to dual agency relationships and that broker's brokers
shotid not do business with firms that refused to provide such consent,

MSRB Response. Revisad Draft Rule G-43(a)(iii) provides:

A broker's broker will be presumed to act for or on behalf of the seller in a bid-wanted or
oftering, unless both the seller and bidders agree otherwise in writing in advance of the bid-
wanted or offering.

The MSRB believes that this rule affords broker's brokers sufficient flexibility and that there is no
need to characterize all broker's broker trades as agency transactions, as they are not all executed in
the same manner,

+ Comments: Retail Liquidity Affected by Draft Rule G-43(a)(iv). SIFMA said that retail liquidity
wouid be significantly adversely affected by the rule {10} particularly draft Rule G-43(a){iv), which
required broker’'s brokers to notify selling dealers i they believed that the highest bid did not
represent a fair and reasonable price in relation to prevailing market conditions.

SiFMA also posed the question of whether what it characterized as a "reduction of liquidity in retail
orders and thinly-iraded securities” due fo draft Rule G-43 would result in the need for more
disclosure to investors on liguidity risk. Mr. Walsh said that draft Rufe G-43 would be unworkable and
would cause fewer bids and more coached bids.

BDA said that draft Rule G-43{a){iv} would provide no benefitf11] to selling dealers, which would sfill
have an obligaton under Rule G-30 o satisfy themselves that a high bid was fair and reasonable.[12]
It also said that drafi Rule G-43{a)(iv) would require broker's brokers to determine in each case
whether the high bid was fair and reasonable, even if only a small percentage of trades failed that
test.[13] RBI requested that the MSRE clarify whether a broker’s broker would be required to analyze
each bid to determine whether it was fair and reasonable or, instead, only the highest bid at the time
the bonds are “marked for sate.”[14] | also asked whether the written document was only the
respensibility of the selling dealer.

Hartfietd Titus said that an acceptable alternative to draft Rule G-43{a){iv) would be for the broker's
broker to inform the deater if it had raason to believe that a bid was either above or below certain
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parameters established by the broker's broker for that purpose, and disclosed in its procedures, to
follow the sefler’s directions on actions to take, and to keep as part of its documentation of the
transaction a notation of the analysis and communication.[15]

MuniCenter said that, without further clarification or exemption, draft Rule G-43(a){iv) would be
difficult for ATSs to comply with and wouid require a significant redesign in systems for all market
participants. It said that the vast majority of the approximately 2,000 bids received by MuniCenter
daily are submitted via a direct line, whereby the posting client submits the bids wanted using an
electronic protocot straight from their internal trading systems. it said that MuniCenter is unaware of
the trader on the other side and only has knowledge of which firm originated the bids wanted. It said
that MuniCenter learns of the bids wanted at the same time all users of the site are aleried to the bids
wanted. It said that attaining written seller permission or bidder notification wouid be virtually
impossible.

MSRE Response. The MSRB takes very seriously the need for retail secondary market liquidity, At
the same time, it takes very seriously reports from FINRA that many retail investors whose brokers
liquidate their municipal securities by means of a broker's broker are not receiving fair and
reasonable prices for their securities. The MSRB considers the comments of Hartfield Titus to
present a useful means of addressing both the concerns of commenters and those of reguiators.
Accordingly, Revised Draft Rule G-43 has sliminated the requirement of draft Rule G-43(a){iv) for
broker's brokers to make a judgment about the fairmess of high bids received and to receive written
acknowledgement of disclosure to sellers about the perceived fairness of prices. That requirement
has been replaced by Revised Draft Rule G-43({b(ix), which would require broker's brokers that
availed themselves of the safe harbor to notify the sefler if the highest bid received in a bid-wanted
was below “predetermined parameters” and receive the seller’s oral or written consent before
proceeding with the frade. Revised Draft Rule G-43{d}(vii} would define “predetermined parameters”
as “formulaic parameters based on objective pricing criteria that are: (A) reasonably designed to
ideniify most bids that may not represent the fair market value of municipal securities that are the
subject of bid-wanteds to which they are applied, (B) determinad by the broksr's broker in advance of
the acceptance of bids in such bid-wanteds, and (C} systematically applied to all bids in such bid-
wanteds.” For example, the predetermined parameters could be based on yield curves, pricing
saervices, recent trades reported to the MSRB’'s RTRS System, or bids submitted to a broker's broker
in previous bid-wanteds or offerings. Pradetermined parameters could not be based on bids
submitted in the bid-wanted to which they are applied (e.g., cover bids}. A broker’s broker could
establish different predetermined parameters for different types of municipal securities. Since market
conditions may change, broker's brokers using the safe harbor of Revised Draft Rule G-43(b) would
be required to test the predetermined parameters periodically to determine whethear they were, in
fact, identifying most off-market bids in the bid-wanteds in which they were used. While application of
the predetermined parameters and communications with sellers could be accomplished
electronically, there would be no requirement to do so. The MSRB notes that one ATS already
notifies bidders automatically if their bids are ouiside of predetermined parameters based on recent
trades and believes that existing computer programs could be modified to accommodate these
requirements.

Under Revised Draft Rule G-8(a)(xxv)(D), the broker’s broker would be required to keep records of:
the date and time of the communication with the seller; the amount by which the bid deviated from
the predetermined parameters; the full name of the person coniacted at the seller; the direction
pravided by the seller to the broker’s broker following the communication: and the full name of the
person at the selier who provided that direction. Additionally, draft interpretive guidance to dealers
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using the services of broker's brokers would remind such dealers of the limits on their ability to rely
on the high bids received in bid-wanteds or offerings conducted by broker's brokers to satisfy their
fair pricing duty to customers under Rule G-30.

» Comments: Bid-Wanted Process - Draft Rule G-43(b) and (c). Wolfe & Hurst requasted
clarification as to the circumstances under which compliance with draft Rule G-43(¢)'s provisions
concerning the conduct of a bid-wanted would not satisfy the requirements of Rule G-43{a)(i). The
SIFMA MSBBs said that the specific steps on the conduct of a bid-wanted in draft Rule G-43c)
should be suggested guidance for broker's brokers, not mandatory. BDA supported the aspsacts of
the draft rule that concerned the conduct of bid-wanteds, other than draft Rule G-43(a)(iv) and draft
Rule G-43(d)(i)(H). Hartfield Titus supported the draft rule's prohibition on giving preferential
information to bidders.

MSRB Response. Under Revised Draft Rule G-43(b), there would be no circumstances under which
compfiance with Revised Draft Rule G-43(b) (formerly draft Rule G-43(c)) would not satisfy the
requirements of draft Rule G-43(a)(i). There also would be no requirement that broker's brokers
conduct bid-wanteds or offerings in accordance with the Revised Draft Rule G~43(b). If they failed to
do so, however, they wouid need to find another way to ensure compliance with Revised Draft Rule
G-43{a)(i} and describe that in detail in their policies and procedures under Revised Draft Rule G-43

(C)(ixl).

+ Comments: Selling Dealer Control of Bid-Wanteds/Screening -- Draft Rule G-43(c}{i). SIFMA
objected to draft Rule G-43(c)(i), because it said that Retail Dealers should be able to direct the bid-
wanted process {e.g., timing, bidders). RBI agreed with SIFMA's comment and suggssted that draft
Rule G-43(c){i) should be amended to provide, “A broker's broker must disseminate a bid wanted
widely unless requested to otherwise by the seller.”

RBI! said that a broker's broker is often directed by a dealer to work bonds “off the wire” or o stay
away from a certain other dealer or o go o a specific number of bidders or specific bidders, due to
the selling dealer’s being in competition with other dealers. Hartfield Titus also said that some sellers
want broker's brokers te solicit bids only from certain dealers.

MSRB Response. The MSRB continues to be of the belief that it is appropriate tg impose some
structure on bid-wanteds and offerings (e.q., aliowing broker’s brokers adequate time to solicit bids
while providing reasonable deadlines for the submission of bids} in the interests of achieving fair
pricing while providing fairness to bidders. However, the MSRB recognizes that there may be
legitimate reasons (e.g., credit concerns) why a seller might not want to have a particular buyer as a
counterparty. Therefore, Revised Draft Rule G-43(b)(i) would permit a broker’s broker fo narrow the
audience for a bid-wanted or offering at the seller's direction. Nevertheless, the Draft Notice would
remind selling dealers that they should be able to demonstrate a reason other than competition (e.g.,
credit, legal, or regulatory concerns) for directing broker’s brokers to “screen” certain bidders from the
receipt of bid-wanteds or offerings, because such screening may reduce the likelihood that the high
bid will be at a fair and reasonable price, at which selling dealers are required to purchase municipal
securities from their customers, pursuant to Rule G-30.

+ Comments: Reasonable Efforts - Draft Rule G-43(c)(ii}. Hartfield Titus suggested that draft Rule
G-43(c}(i) should be reworded to provide:

If securities are of limited interest {e.g., small issues with credit quality issues
and/or features generally unknown in the market), the broker’s broker should make
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a reasonable effort to reach dealers with specific knowledge of the issue or known
interest in securities of the type being offered.[16]

MSRB Response. The MSRB agrees with this comment and has Revised Draft Ruie G-43(b)(i} and
(i) (formerly draft Rule G-43(c)(i) and (if}) accordingty.

+ Comments: Bidder Notifications -- Draft Rule G-43(c){iv). SIFMA[17] ohjected to draft Rule G-43
{c)(iv), because it said that broker’s brokers should be able to tell bidders if their bids are being used,
so they can deploy their capital effectively. Chapdelaine said that broker's brokers should be able to
let bidders know whether their bids are being used after a “sharp bid wanted time.”[18] Mr. Foard
said bidders should be able to improve their bids, if the MSRR is concerned about best execution.
Mr. Potratz said that requiring written communications, such as for an instruction to change a bid,
would add & burden preventing timely responses fo requests for bids. RH Investment said traders
would be more cautious in their bidding if they could not receive “color” or “posts” on their bids from
broker’s brokers. I also said that broker's brokers should be able to accept bids after bid deadiines,
because it would be in the best interests of the seller.

MSRE Response. The MSRB has Revised Draft Rule G-43(b)(iv) {formerly draft Rule G-43{c)(iv)) to
provide that, under the safe harbor, after the deadline for bids in a bid-wanted or aoffering, a broker's
broker may inform bidders of whether their bids are the high bids {"being used”). However, the MSRB
does not agree with Mr. Foard that bidders shouid be able 1o improve their bids after receiving such a
“posting,” so under Revised Draft Rule G-43(b}(v}, sach bid-wanted or offering, under the safe
harbor, would be required have a deadline for the acceptance of bids, after which the broker's broker
would not be permitted to accept bids or changes to bids. That deadline could be either a precise (or
“sharp”) deadline or an “around time” deadline that ended when the high bid had been provided (or
“put up”) to the seller, as suggested by Chandelaine and Hartfield Titus.

+ Comments: Erroneous Bids -- Draft Rule G-43(c){vi). SIFMA[19] objected to draft Rule G-43(c)
{vi), because it said that broker’s brokers should be able to notify bidders of “clearly erroneous” bids,
Furthermore, it said that the selier should not be required fo provide written acknowledgement before
a broker’s broker could modify a bid, as per draft Rule G-43(c)(vii).[20] RBI agreed, but said that both
the broker’s broker and the seller should be required to document an oral discussion. Additionally,
REI said the bidder should be required to document changes fo bids, BDA requssted that the MSRB
clarify that e-mail exchanges satisfy the requirement of a writing. Chapdelaine said that prohibiting a
broker's broker from contacting bidders in an “obvious error bid situation” would result in trade
reports that did not reflect market value as well as arbitrations. Harifield Titus agreed that, ifa
broker’'s broker believed a bid had been submitted in error, before notifying the bidder, it shoutd
either get permission from the seller,[21] or provide prior notice to the seller of its procedure on
erroneous bids. However, it said that giving all bidders an opportunity to adjust their bids would
generaily resuit in lower bids and introduce greater inefficiency and delay into the market. It also said
that bidders notified of a potential erroneous bid should not be requirad to request in writing that the
broker's broker adjust the bid. It said that, given the requirement to keep records of all bids, the
addition of a record of the name of the party at the bidder who authorized the changs in bid and their
reason for the change would provide sufficient documentation for regulators to review the propriety of
any changed bid on a bid-wanted. Oppenheimer suggested that one indication that a bid was
érronequs would be that it was substantially above the cover bid and expressed a desire to know that
s0 that it could adjust its bid. RH Investment said that failure to inform bidders of erroneous bids was
not fair to the bidder. Wiley Bros. said that sellers might punish a bidder's mistake by forcing a sale at
the erroneous bid.[22] Wolfe & Hurst said that permitting all bidders to adjust their bids in the case of
one clearly erroneous bid is a "maniputation of the market.” RBI said that broker's brokers should be
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able to contact bidders about their hids for various reasons, including a materiai change in the bid
wanted item (such as a change in the amount) or a change in the description that was advertised
(such as the addition of a sinking fund or a call).

MSRB Response. The MSRB agrees with these comments, subject to certain limitations.
Accordingly, the MSRB has Revised Draft Rule G-43(b){vi) to permit a broker's broker that availed
itself of the safe harbor to notify a bidder if it believed that its bid had been submitted in error and the
bid was above or below the predeterminad parameters of the broker's broker, without having to
obtain the seller's consent. If a bid was within the predetermined parameters but the broker's broker
believed that the bid was submitted in error, the broker's broker would be required to oblain the
seller's consent before contacting the bidder. As noted above, the bids in the bid-wanied to which the
predetermined parameters were being apolied could not be a fastor in determining the parameters
themselves. Therefore, even if the cover bid were significantly below the high bid, the broker's broker
would not be permitted to ask the bidder whether its bid was submitted in error as iong as the high
bid was within the predetermined parameters, absent the seller's prior consent. Revised Draft Rule G
-43 would not prohibit broker's brokers from notifying all bidders about material changes in a bid-
wanted item or offered item (e.g., a change in the amount) or a change in the description that was
advertised (e.g., the addition of a sinking fund or call), athough Rule G-43({b)(iv) would prohibit the
provision of that information to certain bidders on a preferential basis. In all avents, the broker's
broker would be required to notify the seller if a bid had been changed prior to execution and to
provide the selier with the criginal and changed bids.

Revised Draft Rule G-8(a)Doa}{(C) would reguire the broker's broker to keep the foliowing records of
each communication with a seller or bidder pursuant to Revised Draft Rule G-43(b){vi); the date and
time of the communication; whether the bid deviated from the predetermined parameters and, if so,
the amount of the deviation; the full name of the person contacted at the bidder: the full name of the
person contacted at the seller, if applicable; the direction provided by the bidder to the broker's
broker following the communication; the direction provided by the seller to the broker’s broker
following the communication, if applicable; and the full name of the person at the bidder, or seller if
applicable, who provided that direction. Furthermore, under Revised Draft Rule G-8(a){xxv)(E) and
(F). broker’s brokers would be required to keep records regarding changed bids and offers.

+ Comments: Disclosure of Compensation -- Draft Rule G-43(d)(i}{F). Hartfield Titus said that
broker’s brokers should not be required to disclose their compensation on each transaction, but
instead shouid only be required to provide their trading counterparties a copy of their commission
schedules for transactions,[23] with such schedules required to reflect the maximum charge that the
broker's broker could impose on a given transaction. It also said that all broker's broker trades are
reported and maiched on NSCC, which it said has no facility for such disclosure. It said that industry
participants could verify the commission of a broker's broker on EMMA. Woife & Hurst said that ail
compensation should be based on commissions.

MS3RB Response. The MSRB generally agrees with these comments on compensation and has
Revised Draft Rule G-43(c)(i{D) (formerly draft Rule G-43(d)i}F)) fo provide that a broker's broker
must provide the selier and bidders with a copy of its commission or other economically similar
schedules for transactions, with such schedules reflecting at a minimum the maximum charge that
the broker’s broker could impose on a given transaction.

+ Comments: Bidding information -- Draft Rule G-43(d){i}{(H). MuniCenter cbjected to the limits of
draft Rule G-43(d)(i}(H) on dissemination of information on bids. It said that its system automatically
and systematically posts bidders based on the performance of their bids, thereby rewarding
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competitive bidders over other bidders. It said that it should ba permitted to continue to do so as long
as a systematic process was equally applied. SIFMA said that draft Rule G-43(d)(i)(H) would hamper
retail liquidity, Hartfield Titus said that draft Rule G-43(d)(i}(H} is duplicative of Rule G-24 and should
be eliminated. It also objected to the requirement of draft Rule G-43(d)i}H) that it provide all bid
information to the public if it chose to disclose more information than generalty permitted by the draft
rule, It said that, as an ATS, access to its system was fimited and that it had no other means of
providing disclosure. It also said that this requirement would be burdensome for broker's brokers with
limited automation. BDA supported the efforts of the MSRE to encourage the wide distribution and
availability of auction results.

MSRE Response, Revised Draft Rule G-43(c)(i)(F} (formerly draft Rule G-43(d}i)H)) would permit a
broker’s broker to allow others besides the selier and the winning bidder 1o see bid prices after the
auction has been completed. It would not require a broker's broker to provide that information to the
general public. It would also remove the language that is duplicative of Rule G-24. However, broker's
brokers are reminded that Rule G-24 applies to them, as it applies to other dealers. Communications
with bidders regarding potentially erroneous bids would be addressed by Revised Draft Rule G-43(b),
which is cross-referenced in Revised Draft Rule G-43{cHiIF).

+ Comments: Policies and Procedures - Draft Rule G-43(d)(ii). Hartfield Titus supported the
requirement of draft Rule G-43(d)(ii) that broker's brokers post their policies and procedures relating
to the cperation of the bid-wanted process prominently on their websites, but requested clarification
that there is no requirement for them fo post their written supervisory procedures.

MSRB Response. The MSRB agrees with this comment and has clarified Revised Draft Rule G-43
(e)(iy and (i) {formerly draft Rules G-43(d)(i) and {ii)} accordingly.

+ Comments: Definition of Broker's Broker -- Draft Rule G-43(e)(iii). RW Smith supported the
definition of broker's broker set forth in SIFMA's comment letter on the MSRB's September 9, 2010
draft interpretive notice on broker’s broker.[24] It said that a firm that failed to comply with the
definition shouid not be permitted to hold itself out as a broker's broker,

MS3RB Response. The MSRB has reconsidered this comment, which was also recsived from SIFMA
in its response to the MSRB's request for comment on draft Rule G-43. The MSRB remains of the
view that:

The definition proposed by SIFMA would make it aasy for a firm to escape
classification as a broker’s broker and, accordingly, avoid appiication of ths rules
for broker's brokers. For example, a firm could simply carry custormer accounts and
avoid classification as a broker’s broker, because part of the definition of a broker's
broker proposed by SIFMA is that the firm not carry customer accounts. The
MGSRB continues to believe that the definition of broker's broker used in the Notice
is the appropriate one. The MSRB definition of broker’s broker (in [Revised Draft
Rule G-43(d){iii), which was formerly] draft Rule G-43(e)iil)} is a functional
definition. it focuses on the key function of a broker's broker — effacting
transactions in municipal securities on behalf of other dealers. The alternative
clause “or holds itself out as a broker’s broker™ was included in the definition
because the burden should not be on the seting dealer to know whether & firm
holding itself out as a broker’s broker, in fact, principally effacts trades for other
dealers. The key is the nature of the duty that the selling dealer should reasonably
expedct o have owed to i,
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+ Comments: Electronic Trading Systems. The MSRB requested comment on whether electronic
trading systems should be subject to different rules than other deaters that met the definition of
broker's broker in draft Rule G-43(e){iil). SIFMA said that having separate rules for electronic trading
systems would be anti-competitive[25] and might result in fewer broker’s brokers, thereby limiting the
oplions available to Retail Dealers. Hartfield Titus requested that the same rules be applied equally
to voice brokers and electronic trading systems so0 as not fo be anti-competitive. RW Smith requested
that the Board specifically address the issue of electronic broker's brokers that are owned by a dealer
or multiple dealers, as well as what it described as the possible conflicts of interest with mambers of
the Board who may work for some of those dealer-owners. Seidel questioned the legality and
fairness of what it referred to as a prejudice against voice brokerage (small brokerage firms) in favor
of electronic trading systems (large brokerage firms).

Knight BondPoint requested further clarification on the exact nature of the firms that qualify for
consideration as a broker's broker. It said that its electranic platform protocols for its bid-wanted
processes were generaily consistent with the requirements of draft Rule G-43(c). However, it said
that it did not think that it was effecting trades for other dealers, because its subscribers controlled
the entire bid-wanted process, from posting prices to sxecuting via the platform against another
subscriber’s interest that might exist on the platform. It said that firms conducting requests for quotes
{or "RFQs") on the piatform received responses directly from subscribers via the platform. It said that
the only human interaction on an RFQ conducted thraugh the platform was as a result of a trade
problem that might have occurred after a trade had been consummated {e.g.. ctearing changes, a
retail client that sold the wrong bond, and both parties to the trade mutually agreed to any
adjustments). It said that it acted neither as agent nor as principal, bui rather as a communications
network linking potential buyers and sellers of fixed income securities, with one exception. it said that
it served as a limited riskless principal to facilitate clearance and settlament between institutions and
broker-dealer liquidity providers. In response 1o the MSRB's guestion on whether an electronic
trading system should be able to notify a bidder of a mistake by means of an automatically generated
electronic communication based on certain predetermined criteria, RBI said that there is currently no
“grid” that is efficient encugh to detect improper pricing, especially with regard to thinly traded issues.
It also said that a “grid” system couid be gamed by a dealer that constantly submitted high (or low)
numbers until the grid finally accepted the bid. RBI also said that it saw liftle difference betwesn voice
brokers and ATS that incorporate voice brokers.

Tradeweb said that, although it is registered with the MSRB, it does not act as a municipal securities
dealer. It said that it does not make markets, take positions, or act as a principal or riskless principal
in transactions effected on iis Tradewsb Retail platform. It also said that it doss not participate in the
clearance or settlement of trades between buyers and sellers and that, therefors, it should not be
characterized as a broker's broker under MSRB rules. It requested confirmation that draft Rule G-43
did not apply to it

MuniCenter supported the idea of different rules for ATSs, saying that, absent an exemption from
draft Rule G-43 for ATSs or modification of the draft language, the movement toward electronic
trading systems and the regulatory support of exchange trading would be impaired. It also said that
an exchange that freats all participants fairly should satisfy Rule G-18 by using a standard of care as
if the auction process was conducted for its own account. MuniCenter also supported consideration
for electronic exchanges that systematically provide all bidders and seflers with the same information
with respect to the reasonableness of their bids. Furthermore, it said that early warning flags based
on historic trade information and not based on any of the specific bids placed on a chosen item could
not be interpreted as a conflict of interest. MuniCenter said that ATSs should be enabiled to contact a
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firm fo relay only an electronic warning if the ATSs had not received confirmation that a bid had beaen
checked. It also said that all ATSs should be required to provide a disclosure statement that cleatly
defines both the auction process and rules of engagemsnt for both the buyer and the seller.

MSRB Response. The MSRB is not prepared at this ime to exclude elecironie trading systems from
the definition of “broker’s broker” in Revised Draft Rule G-43(d)(iiiy (formerly draft Rule G-43{e )i,
although the MSRB will continue to study such systems to determine whether their role in the
astablishment of fair and reasonabie prices is more appropriately addressed through Revised Draft
Rule G-43 or other MSRB rules. As to the questicn whether dealers operating such systems are
effecting trades in municipal securities, the MSRB notes that interpretive guidance on electronic
trading systems it issued in 2001[26] is stiff in force and effect. In that interpretive guidance, the
M3RE described an electronic trading system that it characterized as effecting agency trades for
dealer clients.

+ Comments: Customers. The MSRB requested comments on whether broker's brokers should be
permifted to have customers, SIFMA said that broker's brokers should be permitted to have
customers, because to provide otherwise would be anti-competitive. However, it said that broker's
brokers with customers should be subject to the same minimum net capital requirements as a dealer
that has customers (but does not carry customer accounts). The SIEMA MSBBs said that the request
for comment did not sufficiently describe the rationate for the requirement that broker’s brokers
disclose to their dealer counterparties whether they had customers. Hartfield Titus said the
requirement of draft Rule G-43(d)(i)(J) that broker's brokers disclose whether they have customers
shouid be eliminated. It considerad it anti-competitive,[27] because it would create the impression
that broker's brokers with customers were suspect. MuniCenter supported allowing broker's brokers
to have custemers and agreed that they should disclose that to their other clients. It said that virtually
all municipal ATSs had customers. It said that other rules, such as Rule 15¢3-5 help regulate the
behavior of a customer's interaction with debt ATSs and further support an efficient market.

Wotfe & Hurst said that broker's brokers should be prohibited from having customers because
allowing customers would place them in direct competition with their dealer clients with which, it said,
they had an agency relationship.

MSRB Response. The MSRB has determined not to amend the provisions of dra#t Rule G-43 to
prohibit broker's brokers from having customers. However, given the special relationship between
broker's brokers and other dealers that use their services, the MSRB still considers it niecessary for a
broker's broker that has customers to inform its dealer clients so that they will know that the broker's
brokar is functioning as more than an intermediary between dealers. While the MSRB respects Woife
& Hurst's views concerning the desirability of broker's brokers having customaers, it has datermined
that it woutd be anti-competitive to prohibit them from having customers, absent specific evidence of
abuse, Under Revised Draft Rule G-43(c)(i}(G) {formerly draft Rule G-43(d}(i}(J}), they would be
required to provide written disclosure to sellers and bidders if they had customers, They would also
be required to provide disclosure to the seller if the high bid in a bid-wanted or offering was fram a
customer of the broker's broker.

« Miscellaneous.

+ Comments: Recordkeeping -- Draft Rule G-8(a){xxv). RBI suggested that draft Rule G-8{a)(xxv)
be amended to permit satisfaction of the bid recordkeeping requirement by the entry of all bids into
the broker's brokers bid-wanted system in a timely manner, together with maintenance for the
applicable period,
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MSRB Response. As with other records, the records maintained by broker's brokers may be
retained in electronic form, as long as they meet the requirements of Rules G-8(d} and (e).

+ Comments: Additional Enforcement Rather Than New Rules. SIFMA said that additional
rulemaking is unnecessary and that additional enforcement should suffice 1281 The SIFMA MSBBs
requested that the MSRB provide examples of conduct that FINRA was unable to sanction under
existing MSRB rules, as well as confirming with FINRA that the behavior sanctioned in the
enforcement actions continues.

MSRB Response. While the MSRB's Rule G-17 is broad in its scope and could be used to address
much of the conduct of broker’s brokers described in the SEC and E INRA enforcement proceedings
cited in the request for comment on draft Rule (3-43, the MSRB believes that broker’s brokers need
more explicit direction as to the appropriate conduct of bid-wanteds and offerings. It is somatimes
difficult for enforcement agencies o prove that conduct is fraudulent, and allegations that conduct is
unfair under Rule G-17 are sometimes met with the argument by the alleged violators that they have
not been properly put on notice of the type of conduct that is considered unfair. Accordingly, the
MSRB is of the view that a specific rule governing the conduct of broker's brokers is warranted. The
MSRB notes, however, that draft Rule G-43 would not replace Rule G-17, which is an over-arching
rule and applies even when there is a more specific rule on point.

« Comment: Fees. Mr. Robbins appeared {o disagree with BDA's comment letter and expressed
support for a “fixed percentage financial service charge.”

MSRE Response. The MSRB does not agree that broker’s brokers should be required to charge a
fixed percentage financial service charge. However, under Revised Draft Rule (3-43, a broker's
broker is required to be compensated by commissions and to provide each of its clients with a copy
of its commission scheduies for transactions, with such schedules reflecting, at a minimum, the
maximum charge that the broker's broker could impose on a given transaction.

+ Comment: Rule G-17. Wolfe & Hurst and RW Smith agreed that Rule G-17 applies to broker's
brokers,

MSRB Response. The MSER appreciates this comment,

= Comment: Consumer Protection. Although it disagreed with the provisions of draft Rufe G-43 on
erronecus bids and electronic trading systems, Sentinel said that the MSRB had taken great strides
to protect the consumer in the municipal area.

MSRB Response. The MSRB appreciates this comment.
REQUEST FOR COMMENT

The MSRB requests comments on () Revised Draft Rule G-43, (i) the Revised Draft Amendments to
Rutes G-8 and G-9, and (iii) the Draft Notice.

September 8, 2011

ok ok ko
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TEXT OF REVISED DRAFT RULE G-43
Rule G-43 Broker's Brokers
{&) Duty of Broker's Broker.

(i} Each dealer acting as a "broker's broker” with respact {o the execution of a transaction in
municipal securities for or on behalf of another dealer shall make a reasonable effort to obtain a
price for the dealer that is fair and reasonable in relation to prevailing market conditions. The
broker's broker must employ the same care and diligence in doing so as if the transaction were
being done for its own account.

(i1} A broker's broker that undertakes to act for or on behalf of another dealer in connection with a
transaction or potential transaction in municipal securities must not take any action that works
against that dealer’s interest to receive advantageous pricing.

{iii} A broker's broker will be presumed to act for or on behalf of the seller in a bid-wanted or
offering, unless both the seller and bidders agree otherwise in writing in advance of the bid-
wanted or offering.

(b) Conduct of Bid-Wanteds and Offerings. A broker’s broker will satisfy its obligation under subsection
(a)(i) of this rule with respect to a bid-wanted or offering if it conducts that bid-wanted or offering in the
following manner:

(i} Unless otherwise directed by the seller, a broker's broker must make a reasonable effort to
disseminate a bid-wanted or offering widely (including, but not limited to, the underwriter of the
issue and prior known bidders on the issue) to obtain exposure to multiple dealers with possible
interest in the block of securities, although no fixed number of bids is required.

{ii) If securities are of limited interest (e.g.. small issues with credit quality issues and/or features
generally unknown in the market), the broker’s broker must make a reasonable effort to reach
dealers with specific knowledge of the issue or known interest in securities of the type being
offered.

(i#) A broker's broker may not encourage bids that do not represent the fair market value of
municipal securities that are the subject of a bid-wanted or offering.

{iv} A broker’s broker may not give preferential information to bidders in bid-wanteds cor offerings,
including where they currently stand in the bidding process (including, but not limited to, “last
looks,” directions to a specific bidder that it should “review” its bid or that its bid is “sticking out™};
provided, however, that after the deadline for bids has passed, bidders may be informed whether
their bids are the high bids {"being used”) in the bid-wanteds or offerings.

(v} Notwithstanding subsection {a)(it) of this rule, each bid-wanted or offering must have a
deadline for the acceptance of bids, after which the broker's broker must not accept bids or
changes to bids. That deadline may be either a precise (or “sharp”) deadline or an “around time"
deadiine that ends when the high bid has been provided (or “put up”} to the seller,

{vi) if the high bid received in a bid-wanted is above or below the predetermined parameters of
the broker’s broker and the broker's broker believes that the bid may have been submitted in
error, the broker's broker may contact the bidder prior to the deadline for bids to determine
whether its bid was submitted in error, without having to obtain the consent of the selier. If the
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high bid is not above or below the predetermined parameters but the broker's broker believes
that the bid may have been submitted in error, the broker's broker must receive the permission
of the seller before it may contact the bidder o determine whether its bid was submitted in error.
In ali events, if a bid has been changed, the broker's broker must disclose the changs to the
seller prior to execution and provide the selier with the original and changed bids.

{vii) A broker’s broker may not change a bid without the bidder's permission or change an
offered price without the seller's permission.

{viii) A broker's broker must not fail to inform the seller of the highest bid in a bid-wanted or
offering.

(ix) If the highest bid received in a bid-wanted is below the predetermined parameters of the
broker's broker, the broker’s broker must disclose that fact to the seller, in which case the
broker's broker may still effect the trade, if the seller acknowledges such disclosure sither orally
or in writing.

(€) Policies and Procedures.

(i) A broker's broker must adopt and comply with policies and procedures pertaining to the
operation of bid-wanteds and offerings, which at a minimum:

(A) require the broker's broker to disclose the nature of its undertaking for the seller and
bidders in bid-wanteds and offerings;

(B} require the broker's broker to disclose the manner in which the broket's broker will
conduct bid-wanteds and offerings;

(C) prohibit the broker’s broker from maintaining municipal securities in any propriefary
or other accounts, other than for clearance and settlement purposes:

(D} require the broker’s broker to be compensated on the basis of commissions or other
economically similar basis and to provide the seller and bidders with a copy of its
commission or other economically similar schedules for transactions, with such
schedules reflecting at a minimum the maximum charge that the broker's broker couid
impose on a given ransaction:

(E) prohibit self-dealing by the broker’s broker;

(F) subject to the provisions of section (b) of this rule if applicable, prohibit the broker's
broker from providing any person other than the seller {which may recsive all bid
prices) and the winning bidder (which may receive only the price of the cover bid) with
information about bid prices, until the bid-wanted or offering has been completed,
unless the broker's broker makes such information available to all market participants
on an equal basis at no cost, together with disclosure that any bids may not represent
the fair market value of the securities, and discloses publicly that it will make such
information public,

{G) if a broker’s broker has customers, provide for the disclosure of that fact to both
selters and bidders in writing and provide for the disciosure to the seller if the high bid in
a bid-wanted or offering is from a customer of the broker's broker;
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(H) if the broker's broker wishes to conduct a bid-wanted in accordance with section (b}
of this rule, require the broker’s broker to adopt predetermined parameters for such bid-
wanted, disclose such predetermined parameters in advance of the bid-wanted in
which they are used, and periodically test such predetermined parameters to determine
whether they have identified most bids that did not represent the fair market value of
municipal securities that were the subject of bid-wanteds to which the predetermined
parameters were applied; and

(1} if the broker's broker does not conduct bid-wanteds and offerings as provided in
section (b) of this rule, describe in detail the manner in which the broker's broker will
satisfy its obligation under subsection {(a){i) of this rute.

(i) The broker's broker must disciose the policies and procedures adopted pursuant to
subsection (c)(i) of this rule to sellers and bidders in writing at least annually and post such
policies and procedures in a prominent position on its wabsite.

(d) Definitions.
() “Bidcer” means a potential buyer in a bid-wanted or offering.
(ii) “Bid-wanted” means an auction for the sale of municipal securities in which:

(A} the seller does not specify a minimum or desired price for the securities that are the
subject of the auction at the commencement of the auction;

(B) the identities of the bidders and the seller are not disclosed prior to the conclusion
of the auction, other than to the broker's broker;

{C) bidders must submit bids for the auctioned securities to the broker's broker; and
{[3) the seller decides whether to accept the winning bid.

(iii) “Broker’s broker” means a dealer, or a separately operated and supervised division or unit of
a dealer, that principally effects transactions for other dealers or that holds itself cut as a
broker's broker. A broker's broker may be a separate company or part of a larger company.

(iv) “Cover bid” means the next best bid after the winning bid.
(v) "Dealer” means broker, dealer, or municipai securities dealer.

fvi) For purposes of this rule, “offering” means a process for the sale of municipal securities in
which:

{A) the seller specifies a minimum or desired price for the securities as part of the
offering, at the offering’s commencement:

(B) the identities of the seller and the bidders are not disclosed prior to the conclusion
of the offering; and

(C) a broker’s broker negotiates between the seller and the bidders to arrive at a price
acceptable to the parties.

(vii) “Predetermined parameters” means formulaic parameters based on objective pricing criteria
that are: (A) reasonably designed to identify most bids that may not represent the fair market
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value of rrunicipal securities that are the subject of bid-wanteds to which they are applied, (B)
determined by the broker's broker in advance of the acceptance of bids in such bid-wantads,
and (C) systematically applied to ali bids in such bid-wanteds. Predetermined parameters may
not be based on bids submitted in the bid-wanted to which they are applied (e.g. cover bids). A
broker's broker may establish different predetermined parameters for diffsrent types of municipal
securitias.

{viil) For purposes of this rule, “seller” means the selling dealer, or potentially selling dealer, in a
bid-wanted or offering and does not include the customer of a sefing dealer.

LR S

TEXT OF REVISED DRAFT AMENDMENTS TO RULES G-8 AND G-9 AND DRAFT AMENDMENT TO
RULE G-18[29]

Rule G-8
Books and Records to be Made by Brokers, Dealers and Municipal Securities Deafers

(a} Description of Books and Records Required to be Made. Except as otherwise specifically indicated in
this rule, every broker, dealer and municipal securities dealer shail make and keep current the following
books and records, to the extent applicable to the business of such broker, dealer or municipal securities
dealer:

{i) - {xxiv} No change.

{xxv) Broker’s Brokers. A broker’s broker {as defined in Rule G-43(d){iii)} shall maintain
the following records:

{A) ali bids to purchase municipal securities, and offers to sell municipal
securities, that it receives, together with the time of receipt;

(B) the time that the high bid is provided to the seller: the time that the seller
notifies the broker’'s broker that it will sell the securities at the high bid: and the
time of execution of the trade:

(€} for each communication with a seller or bidder pursuant to Rule G-43(b)(vi},
the date and time of the communication: whether the bid deviated from the
predetermined parameters and, if so, the amount of the deviation; the full name
of the person contacted at the bidder; the full name of the person contacted at
the seiler, if applicable; the direction provided by the bidder to the broker’s
broker following the communication: the direction provided by the seller to the
broker’s broker following the communication, if applicable; and the fuil name of
the person at the bidder, or seller if applicable. who provided that direction;

{D) for each communication with a selier pursuant to Rule G-43(h¥{ix), the date

and time of the communication; the amount by which the bid deviated from the
predetermined parameters: the full name of the person contacted at the seller;
the direction provided by the seller to the broker’s broker foHowing the
communication; and the full name of the person at the seller who provided that

direction;
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{E] for all changed bids, the full pame of the person at the bidder firm that
authorized the change; the reason given for the change in bid; and the full name
of the person at the broker's broker at whose direction the change was made:

(F) for all changed offers, the full name of the person at the selfer firm that
authorized the change; the reason given for the change in offering price: and the
full name of the person at the broker's broker at whose direction the change was
made;

{G) a copy of any writings by which the seller and bidders agreed that the
broker’s broker represents either the bidders or both seiler and bidders, rather
than the seller alone, which writings shall include the dates and times such
writings were executed; and the full names of the signatories to such writings:

{H} a copy of the policies and procedures required by Rule G-43(c); and

(1) a copy of its predetermined parameters (as defined in Rule G-43(d){(vii)), its
analysis of why those predetermined parameters were reasonably designed to
identify most bids that might not represent the fair market value of municipal
securities that were the subject of bid-wanteds to which the parameters were
applied, and the resuits of the periodic tests of such predetermined parameters
required by Rule G-43({c){i)(H).

(b) - (e) No change.

() Compliance with Rule 17a-3. Brokers, dealers and municipal securities dealers other than bank
dealers which are in compliance with rule 17a-3 of the Commission will be deemad to be in compliance
with the requirements of this rule, provided that the information required by subparagraph (a)(iv)(D) of
this ride as it relates to uncompleted transactions invoiving customers; subsection paragraph (a)(viii);

and subsections paragraphs (a)(xi) through (a){xxvi{xxiv} shall in any event be maintained.
Rufe G-9

Preservation of Records

{a) Records to be Preserved for Six Years. Every broker, dealer and municipal securities dealer shall
preserve the following records for a period of not less than six years:

{i} - (ix) No change,
{x} the records required to be maintained pursuant to rule G-8(a)(xviii); and

{xi) the records concerning secondary market tfrading account transactions described in rule G-8
{@)(xxiv), provided, however, that such records need not be preserved for a secondary market
trading account which is not successful in purchasing municipal securities:; and

(xii) the records required to be maintained pursuant fo rufe G-8{a){xxv).

ok ok ok %

Rule G-18
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Execution of Transactions

Each broker, dealer and municipal securities dealer, when executing a transaction in municipal securities
for of on behalf of a customer as agent, shall make a reasonable effort to abtain a price for the customer

that is fair and reasonable in relation to prevaiting market conditions. A-broker-dealer-or-municipal
age . oyt " sha ”e - s . ii " 4
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TEXT OF DRAFT NOTICE
MSRB Notice 2011~ ___
Notice to Dealers That Use the Services of Broker's Brokers
Introduction

in view of the important role that broker's brokers play in the provision of secondary market
fiquidity for municipat securities owned by retait investors, MSRB Rule G-43 sets forth particular
rules to which broker's brokers are subject. Rule G-43(a)(i} provides:

Each dealer acting as a "broker's broker'[1] with respect to the execution of a
transaction in municipal securities for or on behalf of another deater shalt make a
reasonable effort to obtain a price for the dealer that is fair and reasonabile in relation to
prevailing market conditions. The broker’s broker must employ the same care and
diligence in doing so as if the transaction were being done for its own account 2]

In guidance on broker's brokers issued in 2004,[3] the MSRB noted the role of some broker's
brokers in large intra-day price differentials of infrequently traded municipal securities with
credits that were relatively unknown to most market participants, especially in the case of "retail”
size: blocks of $5,000 to $100,000. In certain cases, differences betwsen the prices received by
the selling customers as a result of a broker's broker bid-wanted and the prices paid by the
ultimate purchasing customers on the same day were 10% or more. After the securities were
purchased from the broker's broker, they were sold to other dealers in a series of transactions
until they eventually were purchased by other customers. The abnormally large intra-day price
differentials were atiributad in major part to the price increases found in the inter-dealer market
oceurring after the broker's brokers' trades.

Rule G-43 addresses the rofe of broker's brokers, including their role in such a series of
transactions. It is the role of the broker's broker to conduct a properly run bid-wanted or offering
and thereby satisfy its duty to make a reasonable effort to obtain a price for the dealer that is fair
and reasonable in relation to prevailing market conditions, The MSRB believes that & bid-wanted
or offering conducted in the manner provided in Rule G-43 will be an important slement in the
establishment of a fair and reasonabla price for municipal securities in the secondary market.
This notice addresses the roles of other transaction participants, specificaily the brokers,
dealers, and rmunicipal securitios dealers (“dealers”) that sell, and bid for, municipal securities in
bid-wanteds and offerings conducted by broker’s brokers. Those selling dealers (“sellers") and
bidding dealers (“bidders”) also have pricing duties under MSRB ruies and their failure to satisfy
those duties could negate the reasonable efforts of a broker's broker to achieve fair pricing.
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Duties of Bidders

Rule G-13(b}(i) provides that, in general, “no broker, dealer or municipal securities deaier shall
distribute or publish, or cause to be distributed or published, any gquotation relating o municipal
securities, unless the quotation represents a hona fide bid[4] for, or offer of, municipal securities
by such broker, dealer or municipal securities dealer.” Rule G-13(b)(if} provides that “[njo broker,
dealer or municipal securiies dealer shall distribute or publish, or cause to be distributed or
published, any quotation relating to municipal securities, unless the price stated in the quotation
is based on the best judgment of such broker, dealer or municipal securities dealer of the fair
market value of the securities which are the subject of the quotation at the time the quotation is
made.”

Dealers that submit bids to broker's brokers that they believe are below the fair market value of
the securities or that submit “throw-away” bids to broker's brokers do so in violation of Rule G-
13. While bidders are entitied to make a profit, Rule G-13 does not permit them {o do so by
“picking off” other dealers at off-market prices. Throw-away bids, by definition, viclate Rule G-13,
because throw-away bids are arrived at without an analysis by the bidder of the fair market value
of the municipal security that is the subject of the bid. A conclusion by the bidder that a security
must be worth “at least that much,” without any knowledge of the security or comparable
securities and without any effort to analyze the security's value is not based on the best
judgment of such bidder of the fair market value of the securities within the meaning of Rule G-
13(b)(ii). When the MSRB first proposed Rule G-13, it explained in a February 24, 1977 letter
from Frieda Wallison, Executive Director and General Counsel, MSRB, to Lee Pickard, Director,
Division of Market Regulation, Securities and Exchange Commission that, among the activities
that Rule G-13 was designed o prevent was the placing of a bid that is “pulled out of the air,”
which is another way to describe a throw-away bid.

Furthermore, when a dealer's bid is accepted and a transaction in the securities is execuled, that
transaction price (and accordingly the bid itself) will be disseminated within the meaning of Rule
G-13(a)(i) on the MSRB's Electronic Municipal Market Access {EMMA) platform within 15
minutes after the ime of trade. At that point, if the bid is off-market, it will create a misparception
in the municipal marketplace of the true fair market value of the security. The fact that the bid
price that wins a bid-wanted or offering may well not represent the true fair market value of the
security is evidenced by the trade activity abserved by enforcement agencies following such
auctions. Enforcement agencies have informed the MSRB that they continue o observe the
same kinds of series of transactions in municipat securities that prompted the MSRB’s 2004
pricing guidance. They have also informed the MSRB about their observations of other trading
patterns that indicate some market participants may misuse the role of the broker's broker in the
provision of secondary market liquidity and may cause retail customers who liquidate thair
municipal securities by means of broker's brokars to receive unfair prices.

Duties of Sellers

Dealers that use the services of broker's hrokers to sell municipal securities for their customers
also have significant fair pricing duties under Rule G-30 when lhey act as a principal. As the
MSRB noted in its request for comment on draft Rule -43,[5]

the information about the value of municipal securities provided to a sefling dealer by a
broker’s broker is only one factor that the dealer must take into account in determining

a fair and reasonable price for its customer. In fact, in 2004, the National Association of
Securities Dealers (“NASD") announced that it had fined eight dealers for relying solely
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on prices obtained in bid-wanteds conducted by broker’s brokers, which the NASD
found to be significantly befow fair market value.[6] In that same year, the MSRB said
that “particularly when the market value of an issue is not known, a dealer (or a broker's
broker subject to the requirements of Rule G-18) may need to check the results of the
bid wanted process against other objective data to fulfill its fair pricing obligations . . . "

Rule G-43(b)(ix) provides for notice by broker's brokers to sellers when bids in bid-wanteds are
outside of predetermined parameters that are designed to identify possible off-market bids {e.g.
those based on yield curves, pricing services, recent trades reported to the MSRB's RTRS
System, or bids received by broker's brokers in prior bid-wanteds or offerings). Once a seller has
received such notice, it must direct the broker’s broker as to whether to execute the trade at that
price. That notice by the broker's broker and required action on the part of the sefler should put
the selier on notice that it must take additional steps to ascertain whether the high bid provided
to it by the broker's broker is, in fact, a fair and reasonable price for the securities. Rule G-30
mandates that the seller, if acting as a principal, must not buy municipal securities from its
customer ai a price that is not fair and reascnable {taking any mark-down into account), taking
into consideration all relevant factors, including the best judgment of the dealer as to the fair
market vaiue of the securities at the time of the transaction, the expense involved in effecting the
transaction, the fact that the dealer is entitlad o a profit, and the total doflar amount of the
tfransaction.

The MSRB notes that Rule G-8(a)(ov)(D} requires broker's brokers to keep records when they
have provided the seller with the notice required by Rule G-43(b¥ix). Among the required
records are the full name of the persons at the seller firm who received the notice, the direction
given by the seller following the notice, and the ful name of the person at the seller firm who
provided that direction.

Rule G-43(b)(i) permits a broker's broker to fimit the audience for a bid-wanted or offering at the
selling dealer’s direction, a practice sometimes referred to as “screening” or “filtering,” because
the MSRB recognizes that there may be legitimate reasons for this practice. However, the
MSRB notes that such screening may reduce the likelihood that the high bid represent a fair and
reasonable price. Seliing dealers should, therefore, be able to demonstrate a reason other than
competition (e.g., credit, legal, or regutatory concerns) for directing broker’s brokers to screen
certain bidders from the recsipt of bid-wanteds or offerings. For example, a selling dealer might
maintain a st of the firms it would be unwilling to accept as a counterparty and the reasons why.

The MSRB recognizes that there may be circumstances under which customers may need to
Hquidate their municipal securities quickly and that there are limitations on the ability of a bid-
wanted or offering to achieve a price that is comparabie to recent frade prices under certain
circumstances, particularly in view of its timing and the presence or absence of reguiar buyers in
the marketplace. Nevertheless, the MSRB urges seffers not to assume that their customers need
to liquidate their securities immediately without inquiring as to their customers’ particular
circumstances and discussing with their customers the possible improved pricing benefit
associated with taking additional time to liguidate the securities,

Rule G-17 requires dealers, in the conduct of their municipal securities activities, to deal fairty
with all persons and to not engage in any deceptive, dishonest, or unfair practice. Broker's
brokers have informed the MSRB that many dealers place bid-wanteds and offerings with
broker’s brokers with no intention of selling the securities through the broker’s brokers. Some
have noted that shortly thereafter they see the same securities purchased by dealers for their



Notice - MSRB.org
94 of 316

own accounts at prices that exceed the high bid obtained by the broker's brokers by only a very
small amount. Cther dealers have iold the MSRB that they are skeptical of many of the bid-
wanteds they see, because they think the bid-wanteds are only being used for price discovery by
the selling dealers and are not resl, Accordingly, in many cases, they do not bid. This use of
broker’s brokers solely for price discovery purposes harms the bid-wanted and offering process
by reducing bidders, thereby reducing the fikelihood that the high bid in a bid-wanted will
represent the fair market value of the securities. Additionally, it causes broker's brokers to work
without reasonable expectation of compensation. For those reasons. depending upon the facts
and circumstances, the use of bid-wanteds solely for price discovery purposes may be an unfair
practice within the meaning of Rule G-17.

[1} Rule G-43(d)(ii} defines a “broker's broker” as “a dealer, or a separately operated and
supervised division or unit of a dealer, that principally effects transactions for other dealers or
that holds itself out as a broker's broker.”

[2] A bid-wanted or offering conducted in accordance with Rule G-43(b) will satisfy the pricing
obligation of a broker's broker.

[3] MBREB Notice 2004-3 {January 26, 2004y
[4] Rule G-13{b(iii) provides that:

& quotation shall be deemed to represent a *bona fide hid for, or offer of, municipal
securities” if the broker, dealer or municipat securities dealer making the quotation is
prepared to purchase or sell the security which is the subject of the quotation at the
price stated in the quotation and under such conditions, if any, as are specified at the
time the guotation is mads.

[5] MSRB Notice 2011-18 (February 24, 2011).

[6] See http/iwww finra.org/Newsroom/NewsReleases/2004/001 1465,

[1} Comments are posted on the MSRB website without change. Personal identifying information such as
name, address, telephone number or email address will not be edited from submissions. Therefore,
commenters should submit only information that they wish to make available publicty.

{2} The duties of a broker’s broker to any customers {as defined in Rule D-9) it may have are addressed
under Rule G-18 {in the case of agency transactions) and Rule G-30 {in the case of principal
transactions).

[3] Under Revised Draft Rule G-43(d){(viil), “seller” would mean the selling dealer, or potentially seling
dealer, in a bid-wanted or offering and would not include the customer of a selling dealer,

[4] A broker's broker that did not avail itself of the safe harbor in section {b) wouid still be subject to
sections (a), (c), and (d) of Revised Draft Rule G-43, including, but not iimited to: (i) the pricing duty of
Revised Draft Ruie G-43(a)(i); (ii} the obiigation not to take any action that would work against the interast
of the dealer it represents in receiving advantageous pricing of Revised Draft Rule G-43(a)(ii; (i) the
prohibition on self-dealing of Revised Draft Rule G~43{c)(i)E); (iv) the prohibition on providing bidders
with information about bid prices until after the completion of the bid-wanted or offering of Revised Drafi

Rule G-43{c)(i)(F); and (v} the requirement to disclose detailed procedures for the conduct of bid-wanteds
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and offerings of Revised Draft Rule G-43(c)(i}1). Such broker's brokers would also be subject to most of
the recordkeeping rules.

{51 The pre-determined parameters would not be required to be used in offerings.

61 SiIFMA submitted two comment fetters, one from “municipal securities broker’s brokers” or “M5BBs,”
and the other from dealers using the services of broker's brokers ("Retall Dealers”). In most cases, their
commaents overlapped. Iif a comment was only made by the MSBBs, it is noted as such. The M3BBs
attached the comment letler they filed on the MSRB's September 2010 draft interpretive notice and
reiterated those comments. A summary of those comments and the MSRB's responses is included in the
Request for Comment.

See also letters of American Municipal Securities; Mr, Barker; KeyBanc, M.E. Allison; National Alliance
Securities; Oppenheimer; RH Investment; Seven Points Capital; and Stoever.

{71 See also letters of Stifel and Wolfe & Hurst,

{81 See also letter of R. Seelaus.

191 See also tetter of Wiley Bros.

[10] See also letters of RW Smith; Stoever; Wiley Bros.; and Wolfe & Hurst.
[11] See also letter of Ziegler.

[12] See also letter of Hartfteld Titus.

{13] See also letter of Hartfield Titus.

{14] Under broker's broker parlance, a bond is "marked for sale” when the selling dealer agrees (o sell at
a price that is at least equal to the highest bid at that time.

{15} See also letter of RW Smith.

{16} See also letter of RBL

[171 See also letters of Connors; KeyBanc; RBY, Seven Points Capital;, Stoever; and Wiley Bros,
[18] Hartfield Titus said such notifications should be permitted “after the bidding is closed.”

[19] See also letters of American Municipal Securities; Mr. Barker; KeyBane; Connors; M.E. Allison;
National Alliance Securities; RH Investment; RW Smith; and Seven Points Capital,

[20] See also letter of RW Smith, which said that it had developed a frading platform that records all bids
received, who entered the bid and the time stamp, any amandments to those bids, who made the edils
and when, along with the reason why any bid was changed or withdrawn. See also lstters of Stocever and
Wiley Bros.

[21] See also letter of RBI. RBI also characterized a mistaken bid as “not bona fide, as required by MSRB
Rule G-13.” Compare letier of Sentinel.

[22] See also letter of William Blair,

[23] See also letter of RBL
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[24] See also letter of Wolfe & Hurst.
[25] See also letters of Hartfield Titus; RW Smith; Sentinel; and Wolfe & Hurst,

[26] See Interpretation on the Appiication of Rules G-8, G-12 and G-14 to Specific Electronic Trading
Systams (March 26, 2001).

{271 Ses also letter of RW Smith.
[28] See also letters of RW Smith and Wolfe & Hurst.

[29] Marked to show changes from existing Rules G-8, G-8, and G-18. Underiining indicates additions;
strikathrough denotes deletions.

©2012 Municipal Securities Rulemaking Board. All Rights
Reserved.
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Alphabetical List of Comments on MSRB Notice 2011-50 (September 8, 2011)

1. Bond Dealers of America: Letter from Michael Nicholas, Chief Executive Officer, dated
November 3, 2011

2. Dolan, Tom: Letter dated October 21, 2011

3. Hartfield, Titus & Donnelly, LLC: Letter from Mark J. Epstein, President and CEQ, dated
November 3, 2011

4. Knight BondPoint: Letter from Marshall Nicholson, Managing Director, dated November 3,
2011

5. Regional Brokers, Inc.: Letter from Joseph A. Hemphill 111, President, and H. Deane
Armstrong, CCO, dated November 1, 2011

6. Securities Industry and Financial Markets Association: Letter from Leslie M. Norwood,
Managing Director and Associate General Counsel, dated November 2, 2011

7. TMC Bonds L.L.C.: Letter from Thomas S. Vales, Chief Executive Officer, dated November
3, 2011

8. Vista Securities, Inc.: Letter from Paul Larkin, President, dated November 1, 2011

9. Wolfe & Hurst Bond Brokers, Inc.: Letter from O. Gene Hurst, President, dated November 3,
2011
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November 3, 2011

Via ELECTRONIC MAIL TO CommentLetters@msrb.org

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street

Alexandria, VA 22314

Re: MSRB Notice 2011-50
Dear Mr. Smith:

The Bond Dealers of America (“BDA”} is pleased to offer comments on Municipal Securities
Rulemaking Board (“MSRB™)} Notice 2011-50: Request For Comment On Revised Draft Rule G-43 (On
Broker’s Brokers), Associated Revised Draft Amendments To Rule G-8 {On Books And Records) And
Rule G-9 (On Preservation Of Records), And Draft Interpretive Notice On The Obligations Of Dealers
That Use The Services Of Broker's Brokers (the “Proposal™). The BDA is the Washington, DC based
trade association representing securities dealers and banks focused primarily on the U.S. fixed income
markets.

BDA commends the MSRB for reproposing Draft Rule G-43 and for responding positively to many of the
comments made on the earlier version. We particularly commend the MSRB for dropping the provision
that would have required broker’s brokers to make a determination that the highest bid was a fair price.
As we and other commenters noted, broker’s brokers are not in a position to make that determination and
it would have added costs and reduced ligmdity. Other significant improvements are allowing broker’s
brokers to notify bidders if their bids are not being used and dropping the several burdensome
requirements for written notifications and acknowledgements. All of these would have seriously impeded
the operation of bid wanteds and offerings via broker’s brokers and would have ended up reducing
liquidity for investors.

Fundamentally, however, BDA believes that this rule is not necessary. As the explanations
accompanying the Proposal and the Draft Interpretive Notice make clear, the behaviors that the Proposal
is meant to address are already prohibited under other MSRB rules. The information that we have from
our members is that, to the extent there had been improper behavior, the enforcement actions undertaken
under existing rules have resulted in broker’s brokers generally being more aware of their obligations and
responsibilities and improved the conduct of bid wanted and offerings. If the MSRB and FINRA have
identified additional improper actions, we believe that they should pursue them and that any resulting
enforcement actions will have a similar salutary effect. We believe that this is a preferable course of
action to undertaking additional rulemaking. This is particularly the case because of the remaining
conceptual and practical problems with the proposed parameters and because of the inclusion of ATS
within the definition of broker’s broker, which we believe is not warranted.

The MSRB has improved the previous version when it comes {o the question of notifying a bidder of a
potentially erroneous bid. The previous version would have prevented such notice without the specific
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consent of the seller in writing, We are pleased to see that the MSRB no longer holds that position. In
theory, the system proposed in this version would allow for clearly erroneous bids to be identified and the
bidder notified in a timely manner.

However, we believe that this approach continues to suffer from a conceptual problem that existed in the
earlier proposal. Namely, that the broker’s broker must, in effect, determine what is a fair price, in this
case what is the range of fair prices. That is not a function of a broker’s broker. In addition to that
conceptual problem, there is a practical one, especially if the draft rle is applied to alternative trading
systems (ATS). The determination of what is the range of fair prices will necessarily have to be based on
historical data. In a volatile market, you could easily have trades exceeding those historical parameters,
which would necessitate contacts with either bidders or sellers. ATS receive several thousand bid
wanteds a day. If an ATS received 2500 bid wanteds {not an uncommon volume) and in a volatile market
5 percent exceeded the parameters, assuming 5 minutes each to make the contacts, it would take more
than 10 hours to complete the contacts.

It also remains the case that if a broker’s broker set the parameters too broadly on the upper end,
erroneous bids would not be identified, the bidder would not be notified and might, in future dealings with
that broker’s broker, bid more conservatively or not at all. The result would be reduced liquidity in the
market and lower prices for investors. Similarly. if the broker’s broker set the parameters too narrowly on
the lower end, the selling broker would receive a notice and quite likely not go through with the trade, or
risk litigation if it did.

Moreover, the requirement that the parameters be tested periodically is also problematic. It is not clear
what constitutes a successful test. If no bids exceeded the parameters, is that an indication that the
parameters are correct? Or that they are too broadly set? Or does it say something about the bids?

If the MSRB decides to continue with this proposed rulemaking, we urge the MSRB to recognize that the
trading by broker-dealers over ATS is different than trading done through the traditional broker’s broker
and that the Proposal should not be applied to ATS, which allow for the wide and impartial distribution of
bids. These ATS effectively accomplish the goals the MSRB seeks in these rules and, as we understand,
have never been implicated in the behaviors that drew the MSRB’s attention to this area. They have
exhibited an ability to innovate and should not be constrained by rules drawn up to deal with perceived
problems of a different business model. Further, BDA believes that the availability and increasing use of
ATS, with the ATS’ ability to distribute widely bid wanteds and offerings in an impartial manner, have
had the effect of increasing the transparency and efficiency of trades between broker-dealers and, through
that competition, improved the inter-dealer trades done via both models.

Consequently, BDA urges the MSRB not to pursue this rulemaking further,

Sincerely,

Michael Nicholas
CEO
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October 21, 2011

Municipal Securities Rulemaking Board

Re: MSRB Notice 2011-50
Request for Comment on Revised Draft Rule G-43

Gentlemen:

I'm writing this in response to the Request for Comment on the above referenced
revised draft rule which outlines rules for both broker's brokers and broker dealers in the
transaction of municipal bonds. My inquiry concerns “screening” specified broker
dealers wherein, “MSRB notes that such screening may reduce the likelihood that the
high bid represent (sic) a fair and reasonable price. Selling dealers should, therefore,
be able to demonstrate a reason other than competition ... for directing broker's brokers
to screen certain bidders from the receipt of bid-wanteds or offerings.”

My question is this: Are there similar rules in place which are designed to protect the
public during the lion's share of our activity, i.e., buying bonds? During the process
wherein a salesperson searches for the most attractive bonds to offer the retail client for
purchase, does the MSRB have regulations which afford the client the same sort of
protection as G-43 seeks during a sale via the bid-wanted mechanism?

My understanding is that broker dealers frequently inventory municipal bonds, and
generally employ an electronic platform through which their bonds are displayed to their
internal sales force. Further, these platforms enable a broker dealer to display, on their
in-house system, bonds which competing broker dealers advertise on the same
platform. Consequently, all bonds advertised on a given platform can be advertised on
the systems of all broker dealers which utilize said platform. All things being equal, if
these platforms are used properly, the client has access to a substantial universe of
bond offerings.

My further understanding is that these platforms enable each broker dealer to screen
from their sales force whichever competitor's offerings it chooses. Hence, if broker
dealer A and broker dealer B each use the same platform, clients of both A and B have
access to both A's and B’s offerings, unless either A or B specifically screens the
other's bonds from appearing on its internal system. If 'm a client of A and A does not
screen B's bonds...and all other available broker dealers’ offerings... from its sales
force, except in unusual circumstances, I'm being treated fairly. However, if I'm a client
of B and B routinely screens competitors' offerings absent “valid business reasons
other than competition”, the MSRB standard for screening in the bid-wanted process,
'm being shortchanged whenever B happens to screen from my salesperson’s view
either cheaper identical bonds to B's, or bonds otherwise available which may be
generally more attractive or suitable than B's selection. In its capacity working for a
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broker dealer, a broker’s broker “could not take any action that would work against that
dealer's interest to receive advantageous pricing”. Shouldn’t the broker dealer be held
to the same standard in dealing with its client?

Since a broker dealer may not instruct a broker's broker in all but unusual
circumstances to “screen” bid wanteds and offerings, shouidn’t there be specific rules
prohibiting the broker dealer itself from ‘screening” from its clients competing bonds
available on the platform the broker dealer uses, excepting unusual circumstances?
Would not such ‘screening” make the process less transparent and reduce the
likelihood that the bonds being shown the buyer reflect the most attractive in the
market? Would this not constitute manipulating the market? Is this sort of thing
permitted in other markets?

If there are specific regulations in place prohibiting broker dealers from routine,
unjustifiable "screening”, fine; if not, why not?

Bottom line: Does the MSRB have specific regulations which assure maximum
transparency and best execution for the buyer similar to those protecting the seller?

Sincerely,

Tom Dolan
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Movember 3, 2011

Romald W, Smith

Corporate Secretary

Munichpal Securities Rulemaking Board
HO00 Dhuke Steet

Alexandria, VA 22314

He: MERE Notice 201150

Dlegr My, Simith:

Hartiteld, Titus & Donneily, LLC (HTIP appreciates this opportunity o submit comments on
the Muonicipal Securitiss Rulemaking Hoard s (*Board™) Notiee 201150 {the “Notice™) in which the
Haard requests comment on revised draft Rule G-43, and mswociazed revised draft smendments 1o Rules
GR, (39 regarding muanicipal securities broker's brokers {"MEBBEY) and draft interpretive notice on the
obligations of dealers that use the services of broker's brokers. HTDY ahio 15 participating in the drafting
of the comment letrer on the revized draft g Be submitted by the Securities Industry and Financial
Markets Assotiation ("SIFMA™) {the “SIFMA | ctter™), and supports the views exprossed therein,

We would ke to take this apportunity fo thank the Board for its revisios of Dmft Bule €43 At
for taking alf of the comments received into consideration when making i3 rovisions, HTD feols that this
new dratt proposal, with a few modifications, will define the responsibiiities and methodologies of a
brokier’s broker in municipal securitios (MSBBY in the secondary marker. This shouid signtficanly assist
the SEC and FINHA in applyving “rick based™ peineipals to future Periodic Compliance Examinations,
thus Hmiting their time for examination by Lmiting the Rules aud Regalations that need 10 be included in
the exara; such as Rules (G-220h), G-25{by & {g), G-26, and others. 1t also shows that MEHHs perform an
mportant role by providing ligeidiy, efficiency, anenymity and information flow for the dealer
community and thelr Customers, With that being said, there are still cerfain aspects of the proposed rule
that need to be considered fr revision. The Board witl fnd our concerns in the following paragraphs,
They are divided 1o § categories: Offerings; Bid Wanted: and deating with Casiomere,

Jeewey OBy Uhisage  Dallas Ouk Laws  Bees Baton  San Fransies  Atllapia

" MSRR Mo 301558 tSept. 5 3011}
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DEFERINGS

We would Hke to start with our eoncerns on CHierings and the requiresnents of Rule G313,
sectins (T, iy, DI, (v, {e}DiFYy: snd, Rufe G-Bi0av i A) and (FY, The Offering process
s distietly different from a Bid Wated miction, In the Ofering procesy, also kacvn #s “Shumion™
brokering, the seller provides a listof securities that they, or their Customiers, wang th sell and the price at
which they would be willing 10 seli, Maiy Hiies, there are deslers who have: expressed 8n interest
thisst or similar-securities and # price al which théy wouhd be williig 1o by, Thus, we hove 2 situatios
whee ene dealer would Hketo sell asecurity a1 orie price snd one of mote dealers wombd Hle o purchase
thr secarity at another prive, When the buyer indicates to our broler the price it will pay o prchase the
security, our broker will then call the seller of the seearity and inform them of the price tie buyer will
pay. Atihis poit, a price negotiation typically securs snd o mutually accepiable price s agresd tipos,
méluding our commission, the TRADE {bary and sell) s executed,

This could be compared tw g steck on MASDAQ or the Over-the-Counter Bulletia Roard
(OTCBE), Seliers show the price and size st which they are willing to sell and buyers-show the price angd
size dt which they ave willing to buy. NASDAQ displays three levels of inforeation on 2 siock
depending on 2 person’s entitlement. The tlires Levels arec 13 “best quote™ price and round Iot size
Uowest offer'bighest bidy 21 the “bestquote™ price with actual size by firms ([ not disctosedy, and, 3)
the Gl "book™. The “book™ is 2l the bids and offerings, price and size, on the seourity, Quite simittarly
we may have multiple offers and bids on a very nctive sectirity and display them fo any Inisrested party,

SECTION (il - (Workon Behalf of the Sellery « Otferiiigs sre displaved, discussed and
fegotiated In o manner similar to ar Over-the-Connter stock, An MSER wotks for either the sedler ar
Buver in the negotiation, dependiag on which side infttates the negotiation. Meny tines there are muftiple
busyers and sunliiple seliers muking markets in e same seeurity. Thus, the MEBES activity ks not
comsistent with the reguirements of section {aXii), Le., i ondy work for the seller unless sgreed (o
otherwise. We work for either side depending ypon the circumstances, We sugpest restricting this
section o apply only o Bid Wanteds:

SECTION (D - (Wide Distribuion) - We disteibute Hsta of Cferings through our slecironie
platforsm, HTDoslingcom, and our network of regional offiesd via felephonic communications. Through
e knowledge, which is galited from exparience, and oor Bistorical infirivation, we telephonivaily
conttact deslers with potentia! lntersst, This does nol necessar by nclude the underwriter of the fesne,
Siree unlike Bid Wanteds which are ususlly given o one MSBE, Offerings are displaved by dealers oa
sy systerns and through many MSBBs. Thes the requirement Tor widely disserinating an Offering is
not nesessary. Also, unlike Bid Wanteds whora we bave an obligation & find the buyer, thebe b no such
obfigation foran Offering. Fany such an obligation does exist, it s with the seller, We suggest
restricting this section to apply only 1o Bid Wanteds.

SECTION (Hiliv) (previously Rule Ga(ai(viy - {information to Bidders) - Because
mumicipal Offerings are o much ke Over-the-Counter stock “offerings”, they are traded through
segetimion rather than an sucrion. As stated above, NASDAO displays three levels of inforomtion on a
stock depending on 4 person’s gntitlernent. Tn these Levels, the “hook” meay b seen of an issie.
Fherefore, all offers and all bids, with size, may be seen. The sime should continue W apply to municipal
Cfforings. Bidders neod to know if other Offerings wist (the depth o the sell 5ide) and seflers nood to
kaow the other bids that exist {the “depth™ on the buy side). Curreiitly, on our website, we bave a pags
Just for this purpose. 1t is calied our “Markets™ page and a copy of one is atinched. We suggest
restricting this sectivn to apply caly to Hid Wanteds.
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h N (BHYY - {Bididing Demdling - Conzidering current industry practice covered in 2l the
discussions above, it can be sten that thore are no tme Hinbis on Offerings. The negotiations may
continue all day and into other days. 1t s a function of the market, This section should apply only 1o Bid
Wanteds and not to Offerings.

SE NACKINEY - (Offer and Bid Price Disclosurey - Agaie, considering aft the above
diseussions, we hope that the conclusion can be drawn thai offer and bid information on Offerings should
b made available 1o inferested parties throughout the negoniation process. Consequently, the restrictions
of this section should only be applicable 1o Bid Wanteds.

; (aixsyHAY - {(Time of Receipt of Offery ~ Unlike in the NASDAG markes, the
preponderance of negotiations oe municipal Offerings are performed through “voies brokering™,
ieneraity, the only technology in voice brokering is the telephions. Sometimes a broker may have a
buyer ot one phone and the seiler on another. During the enssing conversations, both the bid and ofizr
price may change many thnes. [t is practivally impossible 1o record these fast multiple changes, In
current industry practice, Offerings are generally provided to an MSEE at the buginping of the trading
day. Thus we do know the tite when an Offering size and price are fipst given to us sod both are
recorded in cur system. Subsequently, whenever we update as Offering for display in our system, we
also record the time, size and price, Our compliznce with this Rule would not interfere with indusiry
practice 1f the time and prics record was Himited to when we {irst recebved the Offering, it s updated for
display or distribution, and we were restrivted 1o displaving the offering as it was given to us, or updated,
by the seller,

Rufe G-Bia syl « (Beason for Offering Chawnge) ~ As stated n our discussion on Bule O
Blapxxvi{A) Offerings are negotiafed primarily through voice brokering and the price changes may be
fast pace. This could also happen on NASDAL siocks when negotiations wre taking plase over the phone
and the final price change is posted only when negotiations sre completed, In the negotiation the buyer ve
selter would only change their prics for the purpose of executing 2 trade. At uther tfmes, particularly in
the mormidg, sellers have many reasons for changing their Offering price and it is confidential to them.
Their reasoning does not change thefr responsibility for the Offering being bona fide nor huve any bearing
on the operation of the secondary market or our displaying the Offeriog as they gave i to us. T Bid
Wanteds, recording bid price changes is practical because it is o mueh slower paced process and bids are
recorded by the MERE when received,

I acdition, there are inmances where elecironivally displayed Offerings are priced hased on 2
spread 1o U5, Treasury securities. Thus, the Offering price is continually changing. Asthe U8
Treasury prices change the Offortag prices will change as well,

Also, a denler might change the price on an Offering throughout the course of the day becauss
some or @i of the bonds trade, the market changes, sdditional bonds were purchased, different bonds were
added to Inventory and they want 1o Houidate the Offering, ste., Al of this Is dealer determiined and often
we are ot informed of the price changes or the Offering’s status until the next day. Whea we are
isformed, the deater will not necessarily wait as to know their reasoning,

We suggest that H any record is fo be Kept on Offerings, in addition o the trader and broker
inwvolved, it is the time when we recond or updute the Offering for distribution, not during negotiation and
that there be no requirement to record the reason.
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BI WANTED

BECTHIN (B~ (Comment io Bidder on Where They Stand) - We wozld like 1 relierate
and stute for the record that we agree with the proposed Rule’s restriction on giving preferential
information 1o bidders such as “last looks”, directions on what to bid, suggestions on lowering s bid or
raising a bid,

However, we feel 2 bidder is entitfed to know i their bid bs currently the high bid CComment™ at
anvtime and aof just when the bidding has ended. This will altow bidders, who do not have the high bid,
to deploy their capital elsewhere and/or place bids on other Hems. The dealer comumunity has always &l
this information is npornant to thelr efficient use of capital, bn addition, this assists in improviag
Huidity In the market. Current indusiry practice is o give a bidder *Commaent” on whether or not their
idd is currently the kigh bid. They are not rold their posBion ameng the bids or how much they are away
from the bigh bid. Once we do this, they are not aifowed to modify their bid or place ancther bid on the
item, Note: this is essentially thelr deadline for teir hidding on this tern.

Thus, we soggest that MSBDs be allowed to give a bidder nformation on whether thelr Bd is
being osed and subsequently prohibll them from any further bidding on the ftem,

SECTION (bv) - (Bidding Deadiine) - During the bid wanizd prodess for “sharp ume” there s
deadline by which all bids must be received. That is the “sharp” tme, For an “around thne” Hem, the
current Dreft sugpests the deadiine 1o be the dme a bid is “Pat Up” 1o the seller. For purposes of this
Hule, there are current intustry practices which would suggest that a benter time for the “around time”
frem’s bldding deadling would be when the seller gives the final insructions to an MSBE o sell the
honds, L., when the bonds sre markesd *For Sale™.

The ceason for this is the seller may come to ws al asy time during the bidding process and ask o3
for the curvent bigh bid. This may only be for information purposes for thern or their castomer and not
secessarily For delermining if the bonds are for sale ot that bid. Ausytime we tell a seller the high bid, we
sark the bid as “Put Up”, even though the seller is still accepting bids. Asother lustance is whes the
setler may tell us that the bonds are fur sale ot the “Put Up” bid or higher. Here the sefter is notifying us
that the bonds will rade and fo get a higher bid f possible. We will still continue 1o work the Hem wntil
the sefler dirsots us otherwise, Thus, again we sre still taking bids affer the “Put Llp” tirme.

When a seller clearly indicates that we are to sell the bonds, we murk them “For Sale” and go fo
the high bidder and sell them the bonds. Thus, we suggest the deadiine for accepiing bidk on an “sround
thee”™ item be whea the bonds are marked “FOR SALE”

SECTIIN (b¥vi) - (Jaforming Seiler of any Bid Change) - We agroe that receiving permission
trom a the seller in cerain cases to changs a bid s approprinte. However. there i no benefit 1o the
marked 1o wform the selier of bid changes in #f events and in some fnstances it only delays the process.
In our svstem, HTDontne com, not only are bids changed by cur brokess {af 2 bidder's direction) but &
bidder can change their own bid. Rather than have it be a requirement 1 always nform the seller of bid
changes, the requirement should onfy apply t© an MSBB who falls under section (e li¥ b of the Rule, For
wn MSBH using Section. (bYvi}, it is already known by the seifer and bidders that bids may be changed if
they fall owside certaln parameters,

Therafore we suggest that an MSHEE whe does not conduct Bid Wanteds as provided in Section
{B) be required to notify sellers of bid changes ot all times. For MSBBs who comply with Section (b),
they should only be required o inform a seller if the seller requests the Information. Thie will assist in
keeping efficiency in the market,
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b} ON (eHINEY « (When a Bid Wanted is Completedy - We also sugpest that g definition of
when 3 Bid Wanted 15 “completed” be any of the following: 1) the tem traded, (2., the sell is executed
and the buy i executed; 3 the bem s “Traded Away™ (it was traded by the seller 1o another dealer or
customery; and 35 the tem is identifind as “No Trade” {we are told by the scller that the ftem will not
trade),

CUSTOMERS

SECTION (350~ {Divelosing if a Customer ix a Counterparty) - We provide (o oar
coulerparties a staternent of who we are and disclose to them that the counterparties to vur trades are
dealers and SMMPs. Thus, we disclose 1o sellers and bidders that we have Castomers, albeit SMMPs.
W foel disclosure of this fact i3 soceptable, reasonable and suflicient,

However, we are at a loss in undersianding the benefit provided (o the secondary market by the
disclosure on o transaction-by-transaction basis of a Customer as a commerparty. I the disclosure is to be
made after the wade is completed, then it is just for information purposes and the counferparty can be.
identified uz a Custonner within 13 minutes of execution duvugh the MSRBs RTTM made informstion.

it the disclosure 15 (o be mude prior to trade, it implies there s some reason a desler would net
want 3 Customey on the other side of cur trade asd could use this ag a reason ned to sell, However,
dealers buy and seil to Costorers all the time. I the concern is thut the Custorner might renepe on the
frade {hecause it 15 not reguired 1o follow MSRE Rales), this is of no more concern than if a dealer
reneges, Yes, By must liow the Rules; however, they may interpret the Rules in such a way that may
Justify their stepping away from a trade. It has happened many times among dealers,

By definition and obligation, an MSBE stays in a trade between s buyer and seller w protect both
sides of a trade, not only thelr anonvmity, but their crodit exposure. Neither side has to worry about the
capitatization of the other, Once a dealer has reviewed the MSBB’s financials and determined o broker
with that MSBE, trading is no longer a oredit issue, We act as riskless principal in all our transaetions,
and as principal our credit does not flustuate based on our counterparties ror does “counterparty risk”
change based upon who we broker with, The only credit exposure our counterparties faoe 15 us, not the
other counterparty 0 the trade.

When desting with Costomers, we are required to follow the same Net Capial Rule as all Jealers,
and we follow the same formwla they do in desermining ouwr Minimom Net Capital, Additionally, we have
the same requirements as dealers for the FTCC Clearing Fund Deposits for clearance and seftlement
purposes. PTOC makes no distinetion between owr dealing with # Customer or another dealer. They
regquire no additional Clearing Fund Deposic whether we broker with a Customer or a dealer. I addition,
the carrent high percentage of retting of municipal sransactions significantly reduces courterparty risk,
because DTCC guaranties the fransactions,

We provide anowymity fn our brokering services and that is a very importsat fmction in our
service. Part of the aponymity is the full protection of the idestity of the counterpartivs. Just as z dealer
wenshd not want us to disclose any information oo their identity, the same should apply to Customers. As
a satter of fot, the Customers may be using an MSHR just for that purpose. This requiresent for
disclosure may even be an impediment to the market.
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We dsk that generally dischosing that we broker with Cusfomers would be a sufficient way 1o
tnform our clions lnstend of tefling them on & transaction-by-fransaction basis. This general statement
wenld Belp us W keeping anonymily in our brokering services while informing our chents that we also
troker with Sophisticated Municipal Market Professional.

W shank the Board for giving us this opportunity to share owr views on the Proposed Rule G43 and if
wi could be of further assistance please do not hesiiste 1o contact us.

Very truly yours, o
//’ =

P ¢ .
Mark L ﬁ;}sﬁeigf"
Pregident & CEQ

Astachoment
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Knight

November 3, 2011

Ms. Peg Henry

Deputy General Counsel

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: MSRB Notice 2011-50: Request for Comment on Revised Draft Rule G-43
(On Broker’s Brokers), Associated Revised Draft Amendments to Rules G-8
(On Bocks and Records) and Rule G-9 (On Preservation of Records), and
Draft Interpretive Notice on the Obligations of Dealers That Use the Services
of Broker’s Brokers

Dear Ms, Henry:

Knight BondPoint' (“KBP”or “the KBP Platform™) welcomes the opportunity to comment on
Municipal Securities Rulemaking Board ("MSRB”) Notice 2011-50, in which the MSRB
requests comments on revisions to draft Rule G-43, and related revisions to draft amendments to
Rule -8 and Rule G-9 and on a draft interpretive notice concerning the obligations of brokers,
dealers and municipal securities dealers (“dealers”) that use the services of broker’s brokers.

In MSRB Notice 2011-50, the MSRB states that the definition of a broker’s broker is a
functional definition that “focuses on the key function of a broker’s broker - effecting
transactions in municipal securities on behalf of other dealers.” It is the view of KBP that this
definition is too broad in the context of draft Rule G-43, in that it does not recognize key
differences between Alternative Trading Systems (“ATS™) which operate In an automated,
systematic and non-discretionary manner and more traditional voice broker’s brokers. KBP
believes that narrowing the definition is appropriate, because the types of abusive behaviors
which are the impetus for the MSRB’s rule proposal are highly unlikely to occur in connection
with transactions executed on an ATS that operates in an automated, systematic and non-
discretionary manner.

' Knight BondPoint is a division of Knight Execution & Clearing Services, LLC, a subsidiary of Knight Capital
Group, Inc (“Knight™). Knight, through its subsidiaries, is a major liquidity center for forei gn and domestic equities,
fixed income securities, and currencies. Fach day. Knight executes millions of trades across a wide range of
securities. Knight’s clients include more than 4,000 broker-dealers and institutional clients, Currently, Knight
employs more than 1,300 people worldwide. For more information, please visit: www.knight.com.
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KBP suggests that MSRB revise draft Rule G-43 to recognize that an ATS which operates in an
automated, systematic and non-discretionary manner, unlike traditional broker’s brokers, do not
mtermediate transactions in the manner contemplated in draft Rule G-43.

The Knight BondPoint ATS (“the KBP ATS”), for example, furnishes subscribers with an
automated and transparent execution platform on which those subscribers may electronically
conduct bid-wanted auctions and, or disseminate their bids and offers broadly to other
subscribers and electronically interact with such bids and offers to consummate transactions. As
a result, the KBP ATS, and other similarly situated ATSs, should not be considered a broker's
broker for purposes of this proposed rule.

It is the understanding of KBP, that in the case of a traditional broker’s broker, a dealer seeking
to purchase or sell securities specifically chooses to utilize the services of a broker’s broker
because that dealer has an expectation the broker’s broker has particular knowledge of the
identities of other dealers that are likely to have an interest in a transaction and particular skills in
negotiating within the relevant market. In making this choice, the dealer expects that the
broker’s broker will utilize that knowledge, together with its expertise and discretion to produce
a transaction that represents the best execution given the prevailing market conditions. Broker's
brokers exercise discretion and employ anonymity for both the buyer and seller in a bids wanted
transaction. Given the level of discretion exercised fo provide this service and meet the
expectation of the parties mvolved, traditional broker’s brokers charge higher fees for their
services as compared to, for example, the fees incurred by subscribers for utilizing an ATS to
conduct bids wanted activities.

In contrast, for example, ATS subscribers expect that an ATS operator such as KBP will act in a
neutral, unbiased manner (much like an exchange), establishing consistency and setting non-
discretionary rules for interaction on the platform by acting as a communications conduit
between subscribers of the platform. This eliminates selective communication and the
opportunity to introduce information asymmetries into the bids wanted process, e.g., color or
standing of a subscriber’s bid in comparison to other bids received on a particular bids wanted
request.

By way of illustration, bids wanted requests on the KBP Platform are electronically broadcast
and all prices received from bidders are routed to the bids wanted requestor, free of any
commissions, or mark-downs, and on a disclosed (rather than anonymous) basis, providing
greater transparency to the bids wanted submitter. In short, the price provided by one subscriber
is transmitted directly to another subscriber. Subscribers are also offered the ability to define
their parameters for the auctions they wish to conduct, such as the time allotted for bids wanted
responses to be received from bidders. Therefore, the bids wanted requestor can choose to
accept a bid based on the bids received directly from other subscribers of the KBP ATS. Once
the transaction is consummated, the buyer is provided with appropriate cover bid information.
No manual or human intervention occurs during the auction and KBP only intermediates a
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limited number of transactions for the purposes of facilitating clearing and settlement of the
transaction post-execution.

By conducting the bids wanted auction in this manner, the KBP platform promotes and maintains
consistency on each and every bids wanted submission and the response 1o those submissions
taking place on the platform. Furthermore, by establishing a non-discretionary, rules based
system, KBP believes that an ATS helps protect the retail investor from the very behavior MSRB
is determined to abrogate.

KBP provides transparency to subscribers involved in the auction process by providing access to
pertinent municipal market data such as MSRB trade history information, as well as access to bid
and offer information for similar bonds to aid their decision making for placing bids and
evaluating the quality of bids received. In addition, subscribers utilize multiple ATS platforms to
obtain fair pricing for their clients by submitting the same bids wanted requests across multiple
ATS venues to ensure that a broad, diverse set of potential bidders are reached. Given these
differences in business models, executing transactions via an ATS is typically a lower cost
alternative to more traditional broker’s brokers. These cost savings can be further passed down
to the retail investor.

In view of the foregoing, we respectfully request that the MSRB revise its draft definition of a
broker’s broker to clarify that ATS operators whose platforms operate in a manner in which
subscribers electronically disseminate their bids and offers broadly to other subscribers and
electronically interact with such bids and offers to consummate transactions, and which offer
subscribers an automated, systematic and non-discretionary platform to conduct their bids
wanted auctions - are not broker's broker for purposes of the this rule.

Thank you for providing us with the opportunity to comment on this rule proposal. We would
welcome the opportunity to discuss our comments further.

Respectively submitted,

Marshall Nicholson
Managing Director, Knight BondPoint

ce: Leonard J. Amoruso, General Counsel, Knight Capital Group
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Regional Brokers, Inc. is pleased to have the opportunity to comment on Revised Draft Rule G-43.

RB! appreciates the work of the MSRB in developing rules that bring standardization to the municipal
bond industry and a level playing field to the marketplace. RBI aiso appreciates the willingness that the
MSRB has shown in modifying certain provisions of the original draft in response 1o the suggestions of
various members of the industry during the first comment period.

RBI has in place policies and procedures that fulfill most if not all of the proposed new Rule G-43, and we
look forward to working with the MSRB to finalize this new rule and implement it in our business model.

in this response, RBI will comment on Rule G-43 Section {b){v} which mandates the impaosition of a bid
“deadline” on all bids wanteds, regarding when bids may be accepted. RBI will also comment on Section
{bHiv), which, if {b}{v) is modified from its current wording, will also need to be modified. RBI will also
comment on Section (a}{iii), regarding whether a broker’s broker should be presumed to act for or on
behalf of “the seller in a bid wanted or offering...”, and the corresponding section of G-8 pertaining to
certain “Books and Records” requirements regarding offerings.

Our comments regarding bid wanted auctions will refer only to “around time” auctions, and not to
auctions that are run with “sharp time” deadlines.

REGARDING (b)({v)
The Rule states:

(b} (v} Notwithstanding subsection (a){ii} of this rule, each bid wanted or offering must have a deadiine
for the acceptance of bids, after which the broker's broker must not accept bids or changes to bids. That
deadline may either be a precise {of “sharp”) deadline or an “around time” deadline that ends when the
high bid has been provided {or “put up”} to the seller.

RBI COMMENT:

As background to our comments, RBI wishes to point out that a major focus in the bond market today is
the treatment received by the retail custormner when it comes to selling their bonds. RB! believes that we,
as broker’s brokers, should therefore do nothing that would keep the retail customer from being able to
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receive the highest bid available in the market place at that time. RBI believes that the fmposition of a
deadline could drastically deny the retail customer from achieving this.

The MSRB has pointed out, in its own comments, that it is perhaps more impartant to take more time to
get the right bid than to rush; it has stated in its MSRB Notice 2011-18 (February 24, 2011) that “the
MSRB believes that most retail customers would prefer a better price to a speedy trade”. RB! agrees
with this completely- and believes that the imposition of an arbitrary “deadline” does the opposite.
While RBI understands that the MSRB is attempting to deter non-compliant behavior, it seems to us that
the penalty to the retail customer may be greater than it need be, especially if there are other ways to
ensure that such non-compliant behavior can be curtaited.

Currently, under the industry-accepted operation of “around time” bid wanteds, there is not a time
when a “deadline” for accepting bids has expired. RBI is aware that the MSRB would, under {bHv} of the
Revised Ruie G-43, impose a deadline for the acceptance of bids for all bid-wanteds. {b){v}, as written,
would mandate that no bids could be accepted after a bid has been “put up” to the seller. RBI helieves
that any deadline that is imposed upon its ability to accept bids, especially on odd-lot bid wanted items
that are being advertised as an “around time”, will be vastly detrimental to the ability of broker’s
brokers to provide the best price, and therefore the best execution, for the retail seller who is trying to
get the best price for their municipal bonds.

The broker’s broker is at the mercy of the bidder when it comes to the time that a bidder chooses to
respond with a bid. Traders at the bidding shops are extremely busy; odd lots are not always their first
priority. Also, these traders are often under pressure to bid on the items shown to them by their own
financial advisors, and so response to requests from “the street”, that is, the bids requested by the
broker’s broker, is often delayed. The broker’s broker can call, again and again, to request a bid, but the
trader will call back only when ready. Often, this bid comes back lang after other, not as competitive,
bids have been reported to the seller.

One of the most important duties of a broker’s broker is to know which traders are the best potential
bidders on certain bond issues. If the broker’s broker is forbidden, by this new rule, to reach these
potential best bidders (because the seller has requested an indication of what bids have already been
returned on the item, in order to gauge whether the bonds even have a chance to trade, and has
therefore, in response to that request, been given a bid, and in doing so, created the “deadline”}, then
this very important function of the broker’s broker will have been eliminated.

RBI would also comment, regarding this new rule, that the MSRB also has not provided guidelines
regarding the procedures that should be taken when tate, high bids are returned to the broker’s broker
that cannot be reported to the seller because of this “deadline”. If a broker’s broker contacts a potential
bidder, and then receives a high “late” bid from that bidder before the bonds are marked for sale, what
is the broker’s broker to do with the bid? Does the MSRB recommend that the bid be reported, even
though it can not be used? And, knowing that there is a better bid, should the broker’s broker end the
auction and begin a new auction on the item, so that the high bid can be used? it would appear to be
fraudulent on the part of the broker’s broker if they were not to alert the seller that there is a better bid
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in the marketplace than the one at which they have been asked to execute a trade. Also, since the
broker's broker is now aware of a better price for the bonds in the market, can the broker’s broker then
immediately re-trade the bonds from the new owner of the bonds (after the first trade) at a price that
should have been awarded to the original seller? Finally, wili broker’s brokers be accused of accepting a
quick bid from a “favored” bidder, and putting up that bid, thereby locking out the competition?

It should be pointed out that the practice of “rounding up” bids, or of posting that “bonds are going to
trade”, is an accepted practice in the industry, and one which all traders are aware of, There have been
no complaints that we are aware of regarding RBI's current business model of rounding up bids, and in
fact, RBl has on record many requests from traders requesting that they be rounded up if the bonds are
marked for sale. Since this is an industry practice, condoned {and encouraged) by the people that the
MSRB is trying to protect, it would appear that there is no need for this imposition of a rule. Clearly, no
one is currently being hurt, but the retail customer could be.

Overall, RBI understands that the MSRB is attempting to prevent non-compliant behavior in the
marketplace by keeping broker’s broker from helping out certain counterparties by coaching them or
backing them off or giving them “last looks”. The use of the term “last look” , with its inference that one
bidder is being given advantageous information, is not appropriate in regard to RBI's current practice of
rounding up on items that are going to trade, or of contacting potential bidders that have been
historically strong bidders for certain bond issues.

if the MSRB determines that it will impose a deadline on “around time” bid wanted items, RB! would
propose that instead of the bid deadline ending at the time that a bid is “put up” to the seller, that the
bid deadline should end when the bonds are marked “for sale”. This will allow all bidders more time to
respond with their bids. It will also enabie the broker’s broker to end the auction at the time that the
bonds actually trade, (meaning that the broker’s broker has, at least, found a bid for the bonds that is
high enough to cause a sale).

If the MSRB imposes this deadline, RBI would fike to know the methods by which the MSRB will ensure
that broker’s brokers fulfill the obligation of this rule, making certain that no firm attempts to
circumvent the rule by “sitting on” the notification of the seller that the bonds are “for sale”. RBI
believes that it will be extremely important that the Broker/Dealer community understands that once
they mark an item for sale, that they may not accept any additional bids on their item, and that doing so
will be in violation of this rule.

REGARDING SECTION {b) (v}
The Rule states:

A broker’s broker may not give preferential information to bidders in bid-wanteds or offerings,
including where they currently stand in the bidding process {including “last looks”, directions to a
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specific bidder that it should “review” its bid or that its bid is “sticking out”) provided, however, that
after the deadline for bids has passed, bidders may be informed whether their bids are the high bids
{(“being used”) in the bid-wanteds or offerings.

RBI COMMENT:

This comment would be appropriate only if the MSRB provides relief from Section {bjlv}, in that, if the
MBSRB agrees that there should not be a “deadline” imposed, that comments to bidders could be given
as follows:

Until the end of the auction {which RB! has defined in its own Written Supervisory Procedures, and
which other MSBBs could define in their own WSPs), the anly comment that can be given to a bidder is
that the hidder is either “currently being used” on an item {that is, currently the high bid at the time the
comment is given) or “not used”.

After the auction ends, bidders may be given all information regarding the item, including bid leveis and
the number of bids,

REGARDING SECTION {a}{iii}
The Rule states;

A broker’s broker will be presumed to act for or on behalf of the seller in a bid-wanted or offering,
unless both the seller and bidders agree otherwise in writing in advance of the bid-wanted or offering.

RBI COMMENT

While RB! agrees that the broker’s broker represents the seller in the operation of a bid-wanted auction
it does not agree that the broker’s broker will always work for the selier in an “offering”. During the
course of RBY's business day, when dealing with “offerings”, we represent the bidder and seller equally.
Getting permission in writing for each and every offering situation is un-necessary and could negatively
affect liquidity. Therefore, RBI believes that the rule should be revised to indicate the difference
between “bid wanted” and “offering”

’

REGARDING RULE G-8
The Rule States:
(a){i{xxv) A broker’s broker shall maintain the following records:

{A) all bids to purchase municipal securities, and offers to sell municipal securities, that it receives,
together with the time of receipt

{F} for all changed offers, the full name of the person at the seller firm that authorized the change; the
reason given for the change in the offer price; and the full name of the person at the broker’s broker at
whose direction the change was made:
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RBI COMMENT

Subparagraph (xxvH{A} requires that all bids to purchase and offers to sell municipal securities, and their
tirne of receipt, be recorded and maintained. RBI agrees that these requirements are reasonable for
bid-wanteds, but we do not believe that they are workable or necessary for offerings. Negotiated
offerings involve many back and forth communications between a potential buyer and seller, not always
resulting in a trade. Applying this requirement would impose a significant recordkeeping burden on
broker’s brokers while adding no significant compliance benefits.

Subparagraph (xxv){F} requires that, for all changed offers in an offering, MSBBs make a record of “the
full name of the person at the seller firm that authorized the change; the reason given for the change in
offering price; and the full name of the person at the [MSBB] at those direction the change was madel.}”
As we have stated in the previous paragraph, the attempt to document in writing the back and forth
process of an offering, with potential changes to the offering price in each offering, is unworkable. In
addition, many offerings may be made with the price tied to an index, which can result in constantly
changing prices.

In conclusion, RBI again would iike to express its thanks to the MSRB for allowing us to offer our
opinions regarding this important new rule. We look forward to working with the MSRB and others in
the municipal bond industry to help with its successful implementation.

Sincerely,
loseph A. Hemphill 11} H. Deane Armstrong
President CCco

Regional Brokers, Inc. Regional Brokers, Inc.
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Invested in America

November 2, 2011

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street

Alexandria, VA 22314

Re: MSRB Notice 2011-50: Request for Comment on MSRB Draft
Rule G-43 and Associated Amendments to Rules G-8, G-9, and G-
18, and Draft Interpretive Notice on the Obligations of Dealers
that use the Services of Broker’s Brokers

Dear Mr. Smith:

The Securities Industry and Financial Markets Association (“SIFMA™)!
appreciates this opportunity to respond to Notice 2011-50% (the “Notice™) issued by
the Municipal Securities Rulemaking Board (the “MSRB"} in which the MSRB
requests comment on draft Rule G-43, and associated amendments to Rules G-8, G-
9, and G-18 (the “Proposed Rule™), and the Draft Notice to Dealers that use the
Services of Broker’s Brokers (the “Draft Notice™) regarding municipal securities
broker’s brokers (“MSBBs™). The concepts embodied in the Proposed Rule were
tirst proposed by the MSRB in September 2010° (the “Proposed Guidance™), and
were later re-proposed in February 20117 (the “Initial Rule Proposal”).

SIFMA supports effective and efficient regulation of the municipal
securities markets that helps to aid market liquidity in a manner consistent with
customer protection. We are gratified that the Proposed Rule has been significantly

B
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modified from the Initial Rule Proposal. The changes reflected in the Proposed
Rule address many of the most problematic aspects of the Proposed Guidance and
Initial Rule Proposal, striking a much better balance between the important goals of
customer protection and market liquidity. That being said, we believe that there are
certain aspects of the Proposed Rule that the MSRB should consider revising, in
order to ensure that the final rule adopted will be as useful and effective as possible.

E Revisions to the Proposed Rule

The following comments set forth our principal proposed revisions to the
Proposed Rule. In order to provide context to our suggestions below, we note that
the municipal securities secondary market is characterized by an extremely large
number of issuers, many of whom issue securities on an infrequent basis. On any
given day, a retail dealer active in the market can have between 2,000 1o 5,000
items to potentially bid upon. It will therefore review, and may eventually bid upon
hundreds of these items. That same retail dealer also could have a number of items
out for bid, to which it will need to devote additional attention. Therefore, we
believe that any impediments to trading in what is already a labor-intensive market
must be carefully reviewed to ensure that the burdens to liquidity are justified.

Al G-43(a)

We request that paragraph (a)(iii) be both modified and clarified. First, we
believe that the reference to offerings should be removed, because in the conduct of
offerings, there is not, in practice, a presumption that the MSBB is working for the
seller of bonds. While we do not have specific statistics on this point, our informal
fact gathering leads us to believe that MSBBs represent buyers in more than haif of
the offerings in which they participate. We agree that the presumption is accurate
in the case of bid-wanteds.

We also request that the requirement to obtain prior written authorization
from buyers and sellers should be clarified to reflect that the authorization is not
intended to be required on a transaction-by-transaction basis, and that it may be
included in a customer agreement or similar terms-of-use agreement for electronic
systems. Ifa transaction-by-transaction scheme was envisioned, we strongly urge
the MSRB to reconsider such an approach, as obtaining written consents in this
manner will prove to be unworkable in practice.

B. G-43(b)

Paragraph G-43(b) should apply only to bid-wanteds, and not to offerings.
In a bid-wanted, the MSBB is conducting an auction, and the bidders and sellers
expect the MSBB to play the role of auctioneer. In that context, and subject to our
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specific comments set forth below, G-43(b) may, as a practical matter, be applied to
bid-wanteds. In offerings, on the other hand, the MSBRB is working on behalf of a
party that has indicated the price it is seeking, and the MSBB is expected fo try to
broker a transaction to achieve that price. For example, if a seller offers an item
with a price of 95 and the MSBB contacts one purchaser who is willing to pay 95,
that transaction would be executed.

In the transaction described above, the MSBB would not have complied
with subparagraphs (i), (ii) and (v). The MSBB would have complied with
subparagraphs (iii), {iv), (vii) and (viii), but as we argue below, these are really anti-
fraud provisions with which all transactions must comply, to the extent applicable
to the specific facts of a transaction. The remaining subparagraphs apply by their
terms only to bid-wanteds. We do not see the benefit of including offerings in a
rule, even one designed as a safe harbor, when even in their simplest form they do
not comply with the rule’s terms.

We noted above that paragraph (b} is intended to act as a safe harbor,” so
that a failure to adhere to it would not, in and of itself, constitute a rule violation.
However, paragraph (b) includes both safe harbor provisions and anti-fraud
provisions for which the failure to adhere likely would constitute violations of Rule
G-17. In the interest of clarity, we request that subparagraphs (iii), (iv), (vii) and
(viii) be removed from paragraph (b), and either be published as interpretations
under Rule G-17, or moved to paragraph (c) of Rule G-43.

Subparagraph (iv) prohibits MSBBs from giving preferential treatment to
bidders during a bid-wanted, and we agree that such practices should be prohibited.
However, we reiterate our belief that letting a bidder know whether their bid is
being used should not be included within this prohibition. We believe that the
benetit to market liquidity of letting bidders know whether they are being used —
without any additional information, and on the condition that they may not change
their bid — allows bidders to more effectively deploy their capital throughout the
trading day, to the benefit of all market participants. We do not believe that this
information should be restricted until the time for receiving bids has passed.

We agree that bid-wanteds must have identifiable deadlines, as set forth in
subparagraph (v), but we do not believe that the deadline for “around time™ bid-
wanteds should be based on when the bids are “put up” to the seller. Rather, the
deadline for “around time” bid-wanteds should be defined to occur at the time the
seller informs the MSBB that the bonds should be sold to the high bidder (when the

Notice, p. 2.
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bonds are “marked for sale”), or when the selier informs the MSBB that the bonds
will not be sold in that bid-wanted (that the bonds “will net trade™). If neither of
these events occurs in an “around time” bid-wanted, it should be deemed to
terminate at the end of the trading day. While this appears to be a subtle distinction,
it has significant practical effect on not only industry members but on the market as
a whole. In a bid-wanted that has been set with an “around time™ deadline, the
seller should have the ability to decide to leave an auction open to see if additional
bids will be received. We also do not believe that using “marked for sale™ as the
cutoff time disadvantages bidders, as they are aware at the start of the bid-wanted
that there is not a specific time when the auction will close. The rule as currently
drafted would ultimately have a detrimental effect on liquidity, especially for retail
customers of the broker-dealer.

C.  G-43(c)

We do not believe that subparagraph (1)(F) should apply to offerings. Imposing
these resirictions on communications between the parties involved in an offering is
antithetical to the very pumpose of an offering. For example, if a seller puts an item
out for an offering at a price of 98, a bidder contacted by the MSBB may respond
that it is willing to buy at 97.50. Both the buyer and seller fully expect that the
MSBB will convey this information to the seller, so that the seller can decide to sell
or not, or to counter at a price between 97.50 and 98. This communication process
would continue until the parties determine if they can reach a mutually satisfactory
price. Thus, prohibitions on price communication cannot work in offerings.

We also believe that subparagraph (1)(F) should be revised to clarify at what point a
transaction has been completed. We believe that the appropriate point in time for
the purposes of this provision should be the time at which both the purchase and
sale sides of the transaction have been executed. It is at this point that the MSBB
would know with certainty that a sale has been completed.

D. G-8(a)

Subparagraph (xxv)(A) requires that all bids to purchase and offers to sell
municipal securities, and their time of receipt, be recorded and maintained. While
we agree these requirements are reasonable for bid-wanteds, we do not believe that
they are workable or necessary for offerings. As just described, a negotiated
offering could have multiple iterations of communications between buyer and
seller. And many of these negotiations may not even lead to an executed
transaction. Applying this requirement will impose a significant recordkeeping
burden on MSBBs, and we respectfully submit that it is not warranted. If this
subparagraph is intended to apply only to the initial time an offering is given to an
MSBB, we ask that this point be clarified.
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Subparagraph (xxv)(F) requires that, for all changed offers in an offering,
MSBBs make a record of “the full name of the person at the seller firm that
authorized the change; the reason given for the change in offering price; and the full
name of the person at the [MSBRB] at those direction the change was made].]”
These requirements are analogous to the subparagraph (xxv)}(E), which apply to
changed bids in bid-wanteds. For the reasons described in the first paragraph of the
immediately preceding section, applying these requirements to offerings is
impractical. Trying to document in writing the back-and-forth process of an
offering, with many potential changes to the offering price in each offering, is
unworkable. In addition, many offerings may be made with the price tied fo an
index, which can result in constantly changing prices.

il Draft Notice to Dealers that usec the Services of Broker’s Brokers

We believe that the Draft Notice will, in concept, be helpful to the dealer
community, although we are aware that some dealers may have concerns about
some of its specific aspects. Because of this, although we are only commenting on
one specific aspect of the Draft Notice, we request that this not be taken as an
endorsement of the remainder of its content.

We believe that the restrictions on the control of bid-wanteds by the selling
dealers are unreasonably restrictive. As currently drafted, this section of the Draft
Notice gives the impression that the only acceptable reasons for restricting the
dissemination of bid-wanteds are for credit, legal or regulatory concerns. We
believe that there are other acceptable business and trading concerns — separate and
apart from competitive concerns — that would support such restrictions. For
example, a selling dealer may instruct an MSBB to exclude a certain dealer from a
bid-wanted because if the second dealer was included, it would be able to ascertain
the identity of the customer selling the bonds, to the detriment of the customer. We
believe that an appropriate standard would be to allow selling dealers discretion to
control this aspect of bid-wanted so long as they could demonstrate that any
restrictions imposed were intended to benefit the selling customer, and were not
intended to solely benefit the selling dealer.
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We wish to thank the MSRB and its staff for their work in developing the
Proposed Rule and for this opportunity to comment on it. We would be pleased to
discuss any of these comments in greater detail, or to provide any other assistance
that would help facilitate your review of the Proposed Rule. If you have any
questions, please do not hesitate to contact the undersigned at (212) 313-1130.

Sincerely yours,

Leshie M. Norwood
Managing Director and
Associate General Counsel

e Municipal Securities Rulemaking Board
Lynnette Kelly Hotchkiss, Executive Director
Peg Henry, General Counsel, Market Regulation
Emesto A. Lanza, Deputy Executive Director and Chief Legal Officer
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Peg Henry

Deputy General Counsel

Municipal Securities Rulemaking Board
15060 Duke Street

Suite 600

Alexandria VA 22314

Comments in Regard to Notice 2011-50
Dear Ms. Henry:

TMC Bonds L.L.C. (“TMC”), formerly known as TheMuniCenter, is encouraged by the progress
made with the revised Draft Rule G-43 and pleased to respond to the Municipal Securities
Rulemaking Board’s (“MSRB”) request for comment. Most important, we are encouraged by
the path the Board has taken in understanding the role of a broker’s broker and removing the
obligation for determining fair pricing. While the new revisions provide a means for a safe
harbor, there is still a great deal of friction that will result from the current proposal which will
ultimately lead to loss of efficiency and greater transaction costs for market participants.

While the MSRB is focused on both addressing a number of the non-competitive behaviors of
the traditional voice bids wanted process and seeking to insure better bid levels, the reguiation,
and the associated added documentation, will decrease the efficiency of the market and fead to
fess liquidity for customer sell orders.

G-43 (d){iii) Definitions — “Broker’s Broker”

Itis peculiar that a broker dealer utilizing the services of a broker's broker, in the process of
achieving best execution for a client, will be subject to greater regulatory requirements than if
the firm were to simply bid the customer bonds directly. A dealer responding to a customer bid
wanted will have the same obligations of G-18 and G-19 whether bidding the item internally or
placing it out for bid with a broker’s broker, but in the latter instance, the dealer will be
subjecting itself to the possibility of having to maintain additional internal records as to the bid
process. In a time where there is generally less capital committed to the market, the new rule
discourages dealers from competitive (“in-comp”) bidding.
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The definition of a Broker’s Broker states, among other things, that the firm “holds itself out as
a broker’s broker” to be included in the definition. A number of broker dealer firms place bids
wanted out with multiple broker’s brokers and/or place bids wanted out directly with a number
of other broker dealers. As a dealer’s business is not usually “principally” effecting transactions
for other dealers but for its client, would a broker dealer be exempt from the definition or is
acting like a broker’s broker the equivalent of “holds itself out as a broker’s broker?

Also, many dealers post the same bid wanted with multiple broker’s brokers, ostensibly for
compliance reasons. Does the use of multiple broker’s brokers create an unfair practice with
respect to G-17/, as, in virtually every case, the bond can only trade to one party? Furthermore,
if a dealer uses multiple brokers, should that be disclosed to the broker <o that the broker can
disclose that fact to potential bidders? The Draft Notice cites G-17 and the notion that the bids
wanted process should not be used for price discovery only. If the same bond is out for the bid
with muftiple broker’s brokers, and the bond can only trade once, would that be viewed
negatively by the regulators, barring disclosure to the marketplace? Finally, if a broker’s broker
receives a bid wanted that has been posted to multiple firms, does the broker need to use the
same level of care as if the item were for its own account {an odd notion in and of itself, given
that braker’s brokers do not trade for their own account) when the broker’s clients may be at a
disadvantage when bidding? We hope the new regulation will clarify these points.

G-43(b){vii) Prohibition against changing prices

The proposed G-43 regulations, written for the broker's broker market, by its definition
includes all of the electronic trading platforms. A major product line for most of the ATSs is the
creation of Private Label websites that are branded for specific firms which include both filters
for the type of inventory allowed and customized matrices for marking up of inventory.
Virtually all firms request a matrix grid, whereby the ATS marks-up inventory by a suggested
predetermined amount in order for a financial advisor to readily view the end client’s net yield
and the amount of commission associated with the trade. The matrix grids can be applied to
both the bid side as well as the sell side of the market. Additionally, firms with direct lines
often ask for customization for their internal needs. For example, some firms may not be able
to accommodate the fee schedule and ask for the fee to be imbedded in the price of the
offering. The proposed language wouid be meaningless as all ATS’s would be required to
inform every registered firm that every price they post will be changed, and in multiple ways, as
each recipient firm defines its own matrix. Current guidelines already prohibit unfair dealing.
Isn’t a broker arbitrarily changing prices already prohibited from such activity? The MSRB
should remove this language or modify it to accommodate private label websites that allow
customers and registered reps to view inventory.

G-43(b}{ix} Conduct of Bids Wanted and Offerings — Below Predetermined Parameters

TMC acknowledges the efforts of the MSRB to recognize the amount of odd-lot municipal
volume that trades electronically and the unique set of circumstances surrounding electronic
executions. The idea of a “safe harbor” is a step in the right direction for facilitating efficient
trading and empowering market participants to make individual decisions, Regulation designed
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to acknowiedge the benefits of electronic trading and the growth of the Alternative Trading
System community will promote greater access to market participants for product. As with the
equity market, municipal market participants should have both the option to trade
electronically or use the services of market professionals.

While TMC recognizes the MSRB's desire to limit the number of off market trades that result
from the bids wanted process, the attempt to add written communication and/or oral
confirmation will greatly reduce the efficiency and accuracy of the electronic market. T™C
conducts 2,000 bids wanted daily, with the bulk of the items out for bid between 10am and
4pm. In volatile markets, peak volume can rise to 4,000 items out for bid daily. Many of these
ftems are posted to TMC from API clients with direct line feeds to the TMC marketplace. These
APl users choose not to use the tools available to TMC's web clients; instead, they have
developed their own tools for evaluation and analytics. It is not feasible to inform direct line
feed clients that their bids fall outside predetermined parameters, and any change or addition
to a broker’s predetermined parameters would require every client of that broker to re-write its
interface, change its database, and test the new functionality. The fallacy of the proposal lies in
the belief that a single model will be sufficient for determining reasonableness. For example,
TKG analytics, MSRB price history, material events, 1DC evaluations, etc. are just some of the
resources available to TMC's users 1o assist in the decision making process, and each of these
tools offers traders a different level of perspective based on current market conditions.

Furthermare, many of the direct line clients generate bids algorithmically, with bids coming into
the TMC marketplace seconds before the bid by time; it is fair to say that the clients’ process of
evaluating these items for the bid does nat include use of TMC’s tools. While TMC provides a
suite of toals for security and market analysis, the professional client has the discretion to
determine if and how to use each tool.

With respect to fair pricing, in respense to the last MSRB Notice 2011-18, many market
participants agreed that a broker’s broker was not, and could not be, responsible for
determining fair pricing. The modified language in the current release still proposes that the
broker’s broker provide a fair price, but the Board has relaxed the requirement to include a
price band. TMC's response to this change is to note that its tools are designed to help with a
user’s valuation process, not to replace the decision maker. While TMC can certainly flag
items/bids that seem rich or cheap, based on a model, determining a security’s value is
infinitely more complex. If this were such a simple task, one could define their safe harbor as
simply the use of a major pricing service, and if the bid deviates by more than x% from the
evaluation price, then notify the appropriate party. The reality is that designing and testing a
system to establish fair value on as diffuse a market as the municipal marketplace would be a
daunting task.

Equally important, the concept of written permission and documentation of conversations is
time consuming in a normal market, but it completely breaks down in a volatile market. The
most sophisticated models have difficulty pricing bonds during times of volatility. Examining
the offerings of the online brokerage firms in volatile periods, one would see a significant drop
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in inventory, as pre-configured filters kick out inventory at new price levels. Municipals are
even more challenging to price, when one recognizes that there is no efficient hedge in the
marketplace to track or model. For example, models based on Treasury prices self-destruct
when large basis moves result in Treasury bonds moving significantly in price, while municipals
maove little. Recognizing that volatile periods will generate the most exceptions with any
model, the burdens placed on participants to record and acknowledge price levels will be
unbearable. If the model were to kick out a mere 5% of the bids on a high volume day, at just
TMC, approximately 125 trades would fail the predetermined parameters. At 5 minutes per
call, that would require over 10 hours of telephone conversations.

TMC believes that a standard of reasonable care for broker’s brokers should include
“reasonable” tocls to help with the decision process, but the construction of a scheme to
establish value in a fragmented and diffuse market seems to be more appropriate for a position
taker than for an intermediary.

Rule G — 43(b){vi} -~ Requirement of Sellers consent before contacting bidder on bids within a
model’s parameters (poor cover)

The requirement of a broker’s broker to contact a seifer for permission to contact a bidder,
when the bid itself is within the parameters of the safe harbor is neither practical nor realistic.
A selling dealer, who is acting in the best interest of its selling client, is not likely to give such
approval. Furthermore, if the selling dealer allowed the broker to contact the bidder in some
circumstances, but not on other simifar instances, is the selling dealer dealing fairly with all of
its clients? Also, the requirement to document the communication, the original bid, and the
changed bid is superfluous and an added regulatory burden.

Also, in the above case, what recourse would the broker’s broker have if given permission to
contact the bidder? Under G-43({b}{v}, the broker’s broker cannot accept late bids. Can the
broker accept a new bid from the bidder, or is the bidder given the option to remove the bid?
Again, if the bidder can withdraw or lower the bid, what seller would ever grant such
permission, unless the seller agrees that the bid is truly off-market and does not want to be
party to such a trade?

There is a supposition that traders know what they are bidding on, but mistakes can happen,
digits can be transposed, bids can be “fat-fingered”, and the like. The MSRB’s proposed rules
arguably allow sellers to force {or attempt to force) trades in the case of erroneous bids. The
need to get the seller’s permission to alert a bidder to a potentially erroneous bid, in the case of
a bid that falis within the parameters of the safe harbor, would put the bidder at a severe
disadvantage in such circumstances. One commenter to the Board's first G-43 release observed
that one of a broker’s broker’s main functions is to avoid trade prints that are not reflective of
market value. TMC strongly agrees with the statement.

Contrary to the notion expressed in the Board’s discussion of the revised rule, unfavorable
cover bids are poor indicators of bid quality. In a fragmented market, there is no need to
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assume that there will be more than one “market” bid, especially given the implicit
acknowledgement that sometimes there are no market bids for a given item.

Ruile G — 43{c){i}{G) — Disclosure of Customer business

TMC fully supports the notion that broker’s brokers should prominently disclose the types of
firms that constitute its client base. However, to disclose to a seller information about the
buyer of an item at the time of trade is unfair and against the anonymous nature of the broker’s
market. Customers should have the same pratections as dealers. The disclosure to the seller
on the client type is a loss of protection as to the identity of the client. Anonymity is an
extremely important component of the utility of an intermediary (either a voice broker or an
ATS) in the municipal market. Informing a seller that a buyer is a particular type of user
compromises the concept that a buyer can function anonymously. Any regulatory requirement
that would serve to compromise anonymity would be a negative development for a market that
has always given participants ways to protect their identities.

Rule G - 43{c}{i{H) Predetermined Parameters

As participants have stated in earlier comments, it is not the job of a broker’s broker to
establish fair market value. The mandated use of predetermined parameters is a Trojan Horse,
as the proposed rule has now migrated to a model based determinant. Furthermore, requiring
testing of tools is also a concern. Exactly how would a model be tested? With over 500,000
bids wanted in the market annually, what defines a successful model? If a bond trades outside
its parameters and days later the market moves toward that price, was the model flawed or did
the trader make a good decision?

TMC uses a number of tools to assist traders with making trade decisions. Many of these tools
have been adapted to TMC’s user base after years of client feedback. 1t would be anti-
competitive for TMC to disclose its tools. Dealers decide which broker’'s broker or platform
provides the best service for the type of business they are wishing to conduct. Web site design,
integrated tools, depth of markets, and brokerage support are just a few of the variables that
affect a trader’s decision on whether to use a broker’s broker on an ATS, or which one to use. f
a trader does not like the service, he/she uses another firm or platform. Public disclosure of
such tools is not necessary, as they are apparent to the user. TMC strongly believes that
providing users with useful market and security specific tools shouid suffice to satisfy the
Board’s desire to improve bid quality. if a firm uses the same systematic approach for each
posted bid wanted and has a set of toois that helps traders establish value, then there should
be ne need for a safe harbor.

Rule G-8 (a) (xxv}{F) Books and Records
Rule G-8(a)(xxv}(F} lays out requirements for documentation whenever an offering price is
changed. ATS's acting as centralized marketplaces receive thousands of bids and offerings
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daily. TMC has approximately 30,000 municipal offerings daily, with dealers changing prices on
their offerings constantly. There are myriad reasons for offerings to change: e.g., fluctuating
market conditions, changes to a trader’s net overall exposure, or a management decision to
increase or decrease risk. In the taxable municipal market, dealers regularly post offerings that
change whenever a taxable benchmark {typically a US Treasury) price changes, and offering
prices can change several times per minute. Requiring brokers” brokers to document price
changes would be of no value to the market, as traders know that offering prices are always
subject to change. Additionally, documenting tens of thousands of price changes on a daily
basis would be cost prohibitive.

In conclusion, TMC appreciates the Board’s attempt to clarify some of the practices in the
broker’s brokers market. TMC helieves, however, that a number of the Board’s suggestions put
an inordinate amount of responsibility with respect to establishing fair vaiue on bids wanted
onto the broker’s broker and that associated record-keeping requirements are unduly onerous.
Additionally, the proposed rule appears to favor sellers of bid wanted items vis-a-vis buyers, in
terms of which party receives protection from potentially off-market levels. Finally, TMC feels
that there are several circumstances in which rules that apply both to voice brokers and the
ATS’s are inappropriate. Specifically, firms that have direct line access to the ATS’s and/or trade
algorithmically are in no position to benefit from the provisions of G-43; TMC feels that a
separate discussion with respect to ATS’s and their users is warranted.

Thank you for giving us the opportunity to respond.

Sincerely,

Thomas S. Vales
Chief Executive Officer
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November 1, 2011

Municipal Securities Rulemaking Board

Re: MSRB Notice 2011-50
Request for Comment on Revised Draft Rule G-43

Gentlemen:

Within the MSRB’s Response o Comments: Erroneous Bids—Draft Rule G-43(c){(vi),
part of the response reads as follows:

‘Revised Draft Rule G-43 would not prohibit broker's brokers from notifying all bidders
about material changes in a bid-wanted item or offered item (e.g., a change in the
amount) or a change in the description that was advertised (e.g., the addition of a
sinking fund or calf), although Ruie G-43(b)iv) would prohibit the provision of that
information to certain bidders on a preferential basis.”

My question is this: If there is a material change in the description of a bond being
advertised for the bid, e.g., the amount is incorrect, a call feature or sinking fund is not
properly described, or if a municipal bond is taxable and is not advertised as such, is not
the item as incorrectly advertised simply invalid and any bids null and void? As
opposed to the broker's broker not being “prohibited” from notifying all bidders about
material changes in a bid wanted item, should not the broker's broker be obliged to
notify all bidders that the item was incorrectly described, all bids are void, and have the
seller resubmit the item for the bid if the seller so chooses?

Can a potential buyer of any security, municipal or otherwise, be held to his/her bid if
the security is advertised incorrectly in a material way? If an intermediary in the
transaction becomes aware of the problem, should not the intermediary be obliged to
halt the process?

Sincerely,

Paul Larkin
President
Vista Securities, inc.
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Wolfe & Hurst Bond Brokers, Inc.
30 Montgomery Street
Jersey City, New Jersey 07302

November 3, 2611

Via electronic mail

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re:  MSRB Notice 2011-50, Request for Comment on Revised Draft
Rule G-43 on Broker’s Brokers and Associated Amendments

Dear Mr. Smith:

Please accept this letter as the response of Wolfe & Hurst Bond Brokers Inc. (hereinafter
“WHBBI™) to the Municipal Securities Rulemaking Board’s (hereinafter “MSRB™) Notice 2011-
50: Request for Comment on Revised Draft Rule G-43 on Broker’s Brokers, dated September 8,
2011. WHBBI also supports the comment letter submitted by the Securities Industry and
Financial Markets Association (hereinafter “SIFMA”). While WHBBI appreciates the
modifications made by the MSRB in re-drafting Rule G-43, there remain provisions of serious
concern.

I Rule G-43
Safe Harbor

Specifically, WHBBI is most disconcerted by Revised Draft Rule (+43(b). In this
provision, the MSRB has developed a so-called “safe harbor™ for broker’s brokers. Although not
directly required by the rule, this safe harbor etfectively constitutes a mandate as to the way bid-
wanteds and offerings are to be conducted. Rule (G-43(b) directs the use of “predetermined
parameters” to satisty the fair pricing requirement of a broker’s broker. Essentially, through the
use of predetermined parameters, the provision requires that broker’s brokers make a
determination as to fair market value of a given bond. This is evidenced more clearly in Rule G-
43(d)(vii) which indicates that the predetermined parameters are meant to identify most bids that
may not represent the fair market value of securities. As noted i previous comment letters by
WHBBI and various other broker’s brokers and broker-dealers, 1t is not feasible for a broker’s
broker to determinate fair market value nor is this the role of a broker’s broker.

Broker’s brokers should not be in any way responsible for making a determination as to
fair market value. The comments to Revised Draft Rule G-43(b) provide that, “the
predetermined parameters could be based on yield curves, pricing services, recent trades reported
to the MSRB’s RTRS System, or bids submitted to a broker’s broker in previous bid-wanteds or
offerings.” Utilizing historical data, such as bids previously submitted, however, is not reflective
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of the fair market value of a security in the present. Moreover, many of the bonds which are the
subject of bid-wanteds are infrequently traded, making the RTRS System an ineffective tool for
determining the price of a security. Additionally, many bonds are not rated (unlike equities),
which eliminates the option of utilizing or relying on rating services.

As previously stated by WHBBI and several others through comment letters to Draft
Rule G-43, it is the broker-dealer who should be responsible for determining whether a bid
obtained by a broker’s broker represents the fair market value for that security at a given time. It
is the client of the broker’s broker who has the tools and resources with which to determine fair
and reasonable pricing for any given security. Moreover, the broker-dealer client does not
expect a broker’s broker to make such a determination. Indeed, imposing this obligation on a
broker’s broker completely alters the nature of the business. Since the clients of a broker’s
broker, broker-dealers and dealer portions of banks, are in a better position to make a
determination as to fair market value, this responsibility should be solely imposed on them.

Deadlines

WHBBI strongly disagrees with Revised Draft Rule G-43(b)(v) which mandates that
there be “...a deadline for acceptance of bids, after which the broker’s broker must not accept
bids or changes to bids.” As written, this mandate applies to both “sharp” and “around time”
deadlines. Such a requirement restricts the broker’s broker from getting the best bid for its
client, which will ultimately have a negative impact on the smaller retail clients and the market
as a whole. Liquidity in the municipal bond market is not constant and the new rule should be
flexible to accommodate the way the bond market actually functions.

This rule should-be modified in the case of “around time™ bid-wanteds only. Specifically,
where a selling dealer requests an “around time” deadline, the broker’s broker should be
permitted to accept and change bids up until the point that the trade is marked for sale.
Prohibiting modification at the point where the high bid is “put up” to the seller is restricting
liquidity in the market. This rule change would be detrimental to the industry.

Client

WHBBI also find section G-43(a)(iii) problematic. This provision presumes that the
client of a broker’s broker is only the seller and imposes inefficient requirements for covering
both the rule and the reality. A broker’s broker is a dual-agent for the seller and the buyer of
securities. It is not practical to require a broker’s broker to get written consent from both the
buyer and seller in advance of the bid-wanted or offering. This issue could be more easily
resolved through a more thorough definition of a broker’s broker which includes the dual-nature
of their business.

If not modified as set forth above, this provision should at the very least clarify that the
client’s of a broker’s broker could consent to a dual-agency relationship either through an initial
service agreement or through Terms of Use on the firm’s website.
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Encouraging Bids

Rule G-43(b)(iii) restricts a broker’s broker from “...encourage[ing] bids that do not
represent the fair market value of municipal securities that are the subject of a bid-wanted or
offering.” Again, a broker’s broker cannot be required to determine what represents the fair
market value of a security. With that being said, the broker’s broker does not “encourage” or
coerce any bid. It is not the role of a broker’s broker in a bid-wanted situation to suggest a price,
but rather 1o simply obtain all bids and provide the client with the highest bid received. It is the
responsibility of the broker-dealer to determine whether the bid reflects fair market value and
whether or not to continue with the transaction.

Preferential Information

Revised Draft Rule G-43(b)(iv) prohibits broker’s brokers from giving preferential
information to bidders. WHBBI understand that preferential information cannot be given to
bidders, except in the case of errors. However, restricting the broker’s broker from advising a
bidder when their low bid is clearly not being used has a greater negative impact on the market.
Under the proposed rule, if a broker’s broker is requested to advise an inquiring low bidder
where they stand only afier the deadline for bids has passed, this severely limits that broker-
dealer’s ability to use capital elsewhere. This significantly restricts liquidity in the market and
will ultimately have a negative impact on the small retail customers the MSRB is purporting to
protect. Thus, the public policy should favor allowing broker’s brokers to notify an inquiring
client whether their bid is being used prior to the deadline of a bid-wanted. A broker’s broker
should be permitted to advise a broker-dealer if their bid is not being used prior to the
completion of a bid-wanted or offering.

Erroneous Bids

As noted above, WHBBI objects to the use of predetermined parameters for bid-wanteds.
An erroneous bid submission in a bid-wanted is generally quite cbvious to the broker’s broker
conducting the “auction.” These mistaken bids most often occur as a result of human error and
should not be permitted to reach the marketplace as they do not reflect an accurate bid.

Setting aside the predetermined parameters for a bid-wanted, WHBBI maintains the
position that requiring a broker’s broker to obtain written permission from the seller prior to
contacting the owner of an erroneous bid may result in a distortion of the market. This
requirement may force the broker’s broker to accept the clearly erroneous bid if the seller denies
consent which in turn may result in an extreme price to the ultimate customer. This price will
also be published and therefore impact the market for similar securities. If the broker’s broker is
forced to accept a clearly erroneous bid, it is practicing unfair trading and creating dishonesty in
the market. Simultaneously, the broker’s broker would be damaging important relationships
with the client who submmited the erroneous bid.

Broker’s brokers should be permitted to notify a bidder of a clearly erroneous bid without
the consent of the seller and without providing the same opportunity for modification to all
bidders. This would foster the ultimate goals of a fair, transparent and efficient market.
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Definition

WHBBI notes that replacing existing draft rule G-43(d)(iti) with a more detailed
definition of a broker’s broker would have several benefits. Specifically, the definition would
put market participants on notice of the nature and role of a broker’s broker. It would also
disclose the duties and responsibilities of a broker’s broker. Given this type of definition, as
elaborated more fully upon in WHBBI's April 25, 2011 comment letter, there would be no
reason to include the phrase, “or that holds itself out as a broker’s broker” in Rule G-43.

1. Ruies -8 and G-9

MSRB Rules G-8 and G-9 should be amended to reflect the changes to Rule G-43 as
discussed above. The recordkeeping requirements as set forth in the revised draft rule are overly
burdensome to broker’s brokers and would cause unnecessary delay and inefficiency in the
market.

Sincerely,

Ja/ Q. Gene Hurst, Esqg.

O. Gene Hurst
President
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Tt MSRB

Municipal Securinies
Rulemaking Board

MSRB NOTICE 2010-35 (SEPTEMBER 9, 2010)

REQUEST FOR COMMENT ON MSRB GUIDANCE ON BROKER'S
BROKERS

The Municipal Securities Rulemaking Board (*"MSRB") is requesting comments on praposed guidance to
breker's brokers. For purposes of this nolice, a "broker’s broker” means a broker, dealer, or municipal
securities dealer that principally effects transactions for other brokers, dealers, and municipal securities
deaters (“dealers”) or that holds itself out as a broker's broker. A broker's broker may be a separate
business or part of 2 larger business.[1] The proposed guidance is drafted in the form of a nctice, but
parts of it may eventually be incorporated into a proposed rule change or changes. The MSRB is also
considering rulemaking that would provide that broker's brokers must adopt procedures incorporating this
guidance, disclose them fo sellers and bidders in writing at least annually, post them in a prominent
posifion on their websites, and follow them. Among other things, such procedures would require that a
broker's broker disciose the nature of its undertaking for the client.

BACKGROUND

The MSRB iast issued guidance an broker's brokers in 2004 ,12] when it noted the role of some broker's
brokers in large intra-day price differentials of infrequently traded municipal securities with credits that
were relatively unknown to most market participants, especially in the case of “retail” size blocks of
$5,000 to $100,000. in certain cases, differences between the prices received by the selling customers
as a result of a broker's broker bid-wanted auction ("bid-wanted”} and the prices paid by the ultimate
purchasing customers on the same day were 10% or moere. After the securities were purchasead from the
broker's broker, they were sold to other dealers in a series of transactions until they eventually were
purchased by other customers. The abnormally large intra-day price differentials were attributed in major
part to the price increases found in the inter-dealer market occurring afler the broker's brokers' trades.

Both Securities and Exchange Commission (*SEC”) and Financial Industry Regulatory Authority
{“FINRA") enforcement actions have highlighted broker's broker activities that constitute clear violations of
MSRE rules.{3] The MSRB recognizes that some broker’s brokers make considerabie efforts to comply
with MSRB rutes. However, the nature of rule violations brought to light by FINRA and SEC enforcement
actions suggests that it may be appropriate for the MSRB to provide reminders and additional guidance
on the application of its rules to broker’s broker activities.

Much of the following guidance relates to the conduct of bid-wanteds. Broker's brokers alsc make
"offerings” of municipal securities on behalf of other dealers. In the case of a typical offering, also
referred to as a “situation,” the selling dealer specifies a desired price or yield for the security and the
broker's broker negotiates between the sefling dealer and potenfial bidders to arrive at transaction terms
that can be agreed to by the seller and another party. In contrast, a selling dealer in a typical bid-wanted
asks the broker's broker to obiain the best bid it can, without specifying a desired price or yield. Bid-
wanteds tend to involve smaller, retail size biocks of bonds and relatively infrequently traded securities.
Situations tend to involve much larger blocks of bonds and more frequently traded securities. Most of the
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abuses observed by the SEC and FINRA in their publicly announced enfercement actions have occurred
in bid-wanteds. However, uniess otherwise specified, the proposed guidance would apply to all types of
broker's broker activities.

TEXT OF PROPOSED GUIDANCE
Review of Broker's Brokers Responsibilities

This notice reviews the fair pricing requirements of MSRB Rules G-18 and G-30 and the fair
practice requirements of Rule G-17 as they apply to fransactions effected by broker's brokers. it
alse discusses recordkeeping and record retention requirements for broker's brokers. While this
notice discusses these particular rules in detail, ali MSRB rules apply to breker's brokers.

Far purposes of this notice, a "broker’s broker” means a broker, dealer, or municipal securities
dealer that principaily effects transactions for othar brokers, dealers, and municipal securities
deaiers (“dealers”} or that holds itself out as a broker’s broker. A broker's broker may be a
separate business or part of a farger business.

Rule G-18

Under Rule G-18, a broker’s broker has an obligation fo its dealer client to make a reasonable
effort to obtain a fair and reasonable price in relalion to market conditions - the same duty that a
dealer has to a customer in an agency transaction. The broker's broker must employ the same
care and diligence in doing so as if the transaction were being done for its own account.{1)

Broker's brokers frequently rely on bid-wanted auctions (*bid-wanteds”) to fulfill their Rule G-18
cbligation.[2] A widely disseminated and properly run bid-wanied will offer important and
valuable information on the fair market value of a security. The effectiveness of this process in
obtaining the fair market vaiue of a security, however, may vary depending on tha nature of the
security and how the procedure is conducted. A bid-wanted is not always a conclusive
determination of fair market value. Therefore, particularly when the fair market value of a
security is nat known, a broker’s broker may need to check the results of the bid wanted process
against other objective data to fulfill its fair oricing obligations.f3]

Given the nature of rule viclations concerning bid-wanteds brought to light by Securities
Exchange Commission and Financial Industry Regulatory Authority enforcement actions,[4] and
the importance of bid-wanteds to sales of municipal securities by retail investors, the MSRRB has
determined to provide the following detalted guidance on the actions that a broker's broker must
take in determining fair market value, including guidance on the bid-wanted proceduras used by
broker's brokers.

H & bid-wanted is used to help salisfy the Rule G-18 obligation of a broker's broker, the broker's
broker must disseminate it widely to obtain exposure to multiple dealers with possible interest in
the block of securities, although no fixed number of bids is required. If securilies are of limited
interest (e.g., small issues with credit quality issues and/or features generally unknown in the
market), the broker's broker must reach dealers with specific knowledge of the issue or known
interest in securities of the type being offered. It is not consistent with the Rule G-18 obligation
of a broker’s broker for it fo encourage off-market bids.[5]

In a bid wanted, the ciient of the broker's broker is presumed to be the seller. 1t is not consistent
with the Rule G-18 obligation of a broker’s broker for it to represent both the seller and the
bidder unkess that is disclosed prominently and both parties agree in writing in advance of a
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transaction. In the case of a seller, “in advance” means at the time the seiler directs the broker's
broker o try lo find bidders. In the case of bidders, “in advance” means prior to the submission
of bids,

The broker's broker may not disclaim its Rule (G-18 obligation to make a reasonable effort to
obtain a fair and reasonable price in refation to market conditions, except in the limited
circurmnstance described under "Agent v. Principal.” |f, after a reasonable effort, a fair and
reasonable price cannot be determined within a reasonable degree of accuracy, the broker's
broker must disclose that fact to its dealer client, in which case the broker's broker may still
effect the trade with its dealer client if it acknowledges such disclosure in writing. Factors that
might cause a broker’s broker to come to that conclusion include: the number and nature of bids
received in the bid-wanted; the nature of securities in question, including credit quality and
features; and previous transaction prices for the securities in question and for similar securities.

Agent v. Principal

in a typical broker’s broker operation, the broker's broker effects principal transactions for dealer
clients. The nature of the transactions as either agency or principal is governed for purposes of
the MSRE rules by whether a position is faken with respect to the security. The MSRB has
previously published guidance that, for purposes of the uniform practice rules, the MSRB
considers broker's broker transactions to be principal transactions even though the broker’s
broker may be acting for one party and may have agency or fiduciary chligations toward that
party under state law [8] Further, in any transaction in which a broker's broker takes a position
in a security soid by its dealer client, even if such position is solely in the clearing or similar
account of the broker's broker and regardiess of the length of time such position is held, such
transaction would be treated as a principal trade for purposes of all MSRB rules, not just the
uniform practice rules.[7]

Although the MSRB has previously stated that limited agency functions may be undertaken by a
broker’s broker toward other dealers,[8] the MSRB wishes to clarify that these statements were
only meant to apply to circumstances in which a broker's broker effects frades in a manner that
is consistent with the March 26, 2001 Notice, including in particular where securities are never
held in any account of the broker's broker for purposes of the comparison and settlernent
process. Preserving anenymity of seller and buyer through clearance and settlement is not
consistent with that netice. In order to do that, a broker's broker would need to take the
securities into one of its accounts, even if only its clearing account. In so doing, it would take a
position in the securities and be a principal.

Transactions with Customers

The Board understands that some broker's brokers may effect occasional transactions with
customers.[8] The Board reminds broker's brokers that Rule G-30 applies if they effect those
transactions as principal transactions.[10] Rule G-30 provides that, for principal trades: "No
broker, dealer or municipal securities dealer shall purchase municipal securities for its own
account from a customer or sell municipal securities for its own account 1o a customer except at
an aggregate price (including any mark-down or mark-up} that is fair and reasonable, taking into
consideration all relevant factors, including the best judgment of the broker, dealer or municipal
securities dealer as to the fair market value of the securities at the time of the transaction and of
any securities exchanged or traded in connection with the transaction, the expense involved in
effecting the transaction, the fact that the broker, dealer, or municipal securities dealer is entitied
to a profit, and the total dollar amount of the transaction.” In contrast, the obligation of a broker’s
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broker to a customer in an agency trade is subject to Rule G-18, which is the same standard
applicable to broker's brokers’ transactions with their dealer clients, as described above.

Rule G-17

As with any dealer, Rule G-17 applies to broker's brokers. Rule G-17 provides: “In the conduct
of its municipal securities activities, each broker, deater, and municipal securities dealer shall
deal fairly with ali persons and shall not engage in any deceptive, dishonest, or unfair practice.”
As the MSRE has previously stated, {11! dealers are enfifled to expect that other dealers will act
in a professional manner in pursuit of thelr cwn interests and in compliance with their own
obligations under MSRE rutes and other applicable laws, rules, and regulations. This includes
the duty of each dealer not to act in an unfair, deceptive, or dishonest manner in an inter-dealer
transaction. However, with the exception noted below, the special fair pricing responsihilities
found in Rules G-18 and G-30 do not apply to inter-dealer fransactions. Broker's brokers
transactions present an exception {o the general ruie for inter-dealer fransactions. When a
broker's broker undertakes to act for or on behalf of another dealer - either by finding a buyer for
the dealer's securities or finding securities that the dealer wishes to buy - a special relationship is
created. This differs from the situation normally found in other inter-dealer frading, where each
party is prasumed o be acting in #s own interest.

As noted above, the MSRE understands that some broker's brokers have customers. Because
of the potential conflict of interest that this may create, Rule G-17 requires that, if broker's
brokers have custormners, they must discliose that to both sellers and bidders in writing.
Furthermore, breker's brokers with customers must put information barriers in place to ensure
that customers are not provided with information about securities of other clients, inciuding the
ownership of such securities and information about bids (other than the winning bid that is
reported o the MSRB).

Furthermore, broker’s brokers could violate Rule G-17 by self-dealing. If a broker's broker is
part of a larger business, the broker’s broker must put information barriers in place te prevent
non-pubtic information (including information about bids) from being transferred from the broker's
broker to the rest of the business crganization. H is clearly a deceptive, dishonest, and unfair
practica for a dealer holding itseif out as broker's broker to purchase securities for its own
account, rather than for the account of the highest bidder when a seller has engaged the
broker’'s broker to effect a trade on its behalf. This conduct violates Rule G-17 whether done
directly or indirectly by interposing another dealer in the process.

Broker’s brokers are requirad by Rule G-17 to conduct bid-wanteds and situations in a fair
marmner, and they must not take any action that works against the client's interest to receive
advaniageous pricing, subject to the ability of both the seller and the bidder to agree in advance
of a transaction that the broker’s broker may represent the interests of both the selier and the
bidder.

Rule G-17 requires that broker's brokers not give preferential information to bidders in bid-
wanieds on where they currently stand in the bidding process. This prohibition preciudes “fast
looks,” directions to a specific bidder that it should “review” its bid or that its bid is “sticking out,”
etc. Broker's brokers must not contact bidders in bid-wanteds about their bid prices unless there
is advance disclosure to the client that this may happen and all bidders are given the opportunity
to adjust their bids. Otherwise, discussions with bidders during a bid-wanted must be limited to
discussions about the characteristics and quality of the security.
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Finally, as described in prior enforcement actions,[121 it is a deceplive, dishonest, and unfair
practice for a broker's broker to submit fake cover bids, to adjust a bid without the bidder's
krowledge, to fail to inform the selling dealer of the highest bid, to accept bids after a bid
deadiine, or to submit fictitious trade prices.

Recordkseping/Record Retention

Broker's brokers must keep records of all bids (including “quick answer” bids), together with time
of receipt, for at least three years. Rscords of bids must not be overwritten (e.g., when a new
bid is entered).

[1] MSRB Neotice 2004-3 {January 26, 2004),

[2] Broker's brokers also make “cfferings” of municipal securities on behalf of other dealers. In
the case of a typical offering, also referred fo as a "situation,” the sefling dealer specifies a
desired price or yield for the security and the broker's broker negotiates between the selling
dealer and potential bidders to arrive at transaction terms that can be agreed to by the seller and
another party. In contrast, a sefling dealer in a typical bid-wanted asks the broker's broker to
obtain the best bid it can, without specifying a desired price or yield, Bid-wanteds tend to involve
smalier, retail size blocks of bonds and relatively infrequently traded securities. Situations tend
to involve much larger blocks of bonds and more frequently traded securities. Unless otherwise
specified, the proposed guidance would apply to all types of broker's broker activities.

[3] MSRB Motice 2004-3 (January 26, 2004).

[4] FINRA v. Associated Bond Brokers, Inc. Letter of Acceptance, Waiver and Consent No.
£052004018001 (November 19, 2007) (broker's broker violated Rule G-17 by lowering the
highest bids to prices closer to the cover bids without informing either bidders or sellers); FINRA
v. Butfer Muni, LLC Letter of Acceplance, Waiver and Consent No. 2006007537201 (May 28,
2010} (broker’s broker violated Rule G-17 by failing to inform the seller of higher bids submitted
by the highest bidders); 0. M. Keck & Company, Inc. d/b/a Discount Munibrokers, et al.,
Exchange Act Release No. 56543 (September 27, 2007) (broker's broker violated Rules G-13
and G-17 by disseminating fake cover bids to both seller and winning bidder; broker's broker
vioiated Rules G-14 and 3-17 by paying seller more than highest bid on some trades in retum
for @ price lower than the highest bid on other trades, in each case reporting the fictitious trade
prices {0 the MSRB’s Real-Time Trade Reporting System); Regional Brokers, Inc. st al.,
Exchange Act Release No. 56542 (September 27, 2007} (broker's broker violated Rules G-13
and G-17 by disseminating fake cover bids to both seller and winning bidder; broker's brokar
viclated Rule G-17 by accepting bids after bid deadline); SEC v. Wolfe & Hurst Bond Brokers,
Inc. ef al., Exchange Act Release No. 59913 {(May 13, 2009) (broker’s broker violated Rule G-17
by disseminating fake cover bids to both seller and wirning bidder and by lowering the highest
bids fo prices closer to the cover bids withcut informing either bidders or sellers). These cases
also found violations of Rules G-8, G-9, and G-28.

[5] This conduct could also be a viclation of Rule G-17.

[6] MSRB Interpretation on the Application of Rutes G-8, G-12 and G-14 {0 Specific Elecironic
Trading Systems (March 26, 2001} {the “March 26, 2001 Notice”).
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{71 In the March 26, 2001 Notice, the MSRB contrasted the typical broker's broker operation with
the electronic trading system described in such notice, about which the notice provided: “It
appears to the MSRB that the dealer operating the system is effecting agency transactions for
dealer chients.” Among the representations relevant to that conclusion were: "Participants are, or
may be, anonymous during the bid/offer/negotiation process. After a sales contract is formed,
the system immediately sends an electronic communication to the buyer and seller, noting the
transaction details as well as the identity of the contra-party. The transaction is then sent by the
buyer and seller to a registered securities clearing agency for comparison and is setled without
involvement of the system operator. The system operator does not take a position in the
securities traded on the system, even for clearance purposes. Dealers trading on the system
are required by system rules to clear and settle transactions directly with each other even though
the parties do not know each other at the time the sale contract is formed.”

[8] MERB Interpretive Notice Regarding the Application of MSRE Rules 1o Transactions with
Sophisticated Municipa! Market Professionals {Aprit 30, 2002); see aiso MSRB Notice 2004-2.

{91 MSRB Rule D-9 provides that: “Except as otherwise specifically provided by rule of the
Board, the term ‘Customer’ shall mean any person other than a broker, dealer, or municipal
securities dealer acling in its capacity as such or an issuer in fransactions involving the sale by
the issuer of a new issue of its securities.”

[10] See also the discussion in this notice on the application of Rule G-17 1o transactions with
customers by broker's brokers.

{111 MSRB Notice 2004-3.
{12] See note 4.
* ¥ % k %
REQUEST FOR COMMENT

The MSRRB requests commaents on the proposed guidance. As noted above, it is drafted in the form of a
notice, but parts of it may eventually be incorporated into a proposed rule change or changes.

Comments should be submitted no tater than November 15, 2010 and may be directed to Peg Henry,
Deputy General Counsel [4]

September 9, 2010

{1] The MSRB considers it appropriate to define “broker’s broker” according to function, rather than to use
the definition of “broker’s broker” contained in SEC Rule 15¢3-1{a)(8)(ii), which was developed to
determine the appropriate net capital requirement for certain broker's brokers.

(2] MSRB Notice 2004-3 (January 26, 2004).

[3] FINRA v. Associated Bond Brokers, Inc. Letter of Acceptance, Waiver and Consent No.
£052004018001 (November 19, 2007) (broker's broker violated Rule G-17 by lowering the highest bids to
prices closer to the cover bids without informing either bidders or sellers); FINRA v. Butler Muni, LLC
Letter of Acceptance, Waiver and Consent No. 2006007537201 (May 28, 2010) (broker's broker violated
Rute G-17 by failing to inform the seller of higher bids submitted by the highest bidders); D. M. Keck &
Company, Inc. d/b/a Discount Munibrokers, et al., Exchange Act Release No. 56543 (Septermnber 27,
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2007} (broker's broker violated Rules G-13 and G-17 by disseminating fake cover bids to both seller and
winning bidder; broker's broker violated Rules G-14 and G-17 by paying seller more than highest bid on
some trades in return for a price lower than the highest bid on other trades, in each case reporting the
fictitious trade prices to the MSRB's Real-Time Trade Reporting System); Regional Brokers, Inc. et al.,
Exchangs Act Release No. 56542 (September 27, 2007) (broker’s broker viclated Rules G-13 and G-17
by disseminating fake cover bids to both seller and winning bidder; broker's broker violated Rule G-17 by
accepting bids after bid deadline); SEC v. Wolfe & Hurst Bond Brokers, Inc. ef al., Exchange Act Release
No. 59913 (May 13, 2009) (broker’s broker violated Rule G-17 by disseminating fake cover bids to both
selter and winning bidder and by lowering the highest bids to prices closer to the cover bids without
informing either bidders or sellers). These cases also found violations of Rules (-8, G-8, and G-28.

[4] Written comments will be posted on the MSRB web site. Comments are posted without change and
personal identifying information, such as name or e-mail addrass, will not be edited from submissions.
Therefore, commentators should submit only information that they wish to make available publicly.

©2012 Municipal Securities Rulemaking Board. Al Rights
Reserved.



141 of 316

Alphabetical List of Comments on MSRB Notice 2010-35 (September 9, 2010)

I. Associated Bond Brokers, Inc.: Letter from Pamela M. Miller, President, dated November 10,
2010

2. Harttield, Titus & Donnelly, LLC: Letter from Mark J. Epstein, President, dated November
22,2010

3. Regional Brokers, Inc.: Letter from Joseph A. Hemphill, III, CEO, and H. Deane Armstrong,
CCQ, dated November 15, 2010

4. RW Smith & Associates: E-mail from S. Lauren Heyne, Chief Compliance Officer, dated
November 19, 2010

5. Securities Industry and Financial Markets Association: Letter from Leslie M. Norwood,
Managing Director and Associate General Counsel, dated November 15, 2010

6. TheMuniCenter, L.L.C.: Letter from Thomas S. Vales, Chief Executive Officer, dated
November 10, 2010

7. Wolfe & Hurst Bond Brokers, Inc.: Letter from O. Gene Hurst, dated November S, 2010

8. Wolfe & Hurst Bond Brokers, Inc.: Letter from O. Gene Hurst, dated November 29, 2010
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Associated Bond Brokers, Inc.

3232 McKinney Avenue, Suite 680
Dallas, Texas 75204
{214) 9229300

November 10, 2010

Ms. Peg Henry

Deputy General Counsel

Municipal Securities Rulemaking Board
1900 Duke St, Suite 600

Alexandria, VA 22314

Re:  MSRB Notice 2010-35: Request for Comment on MSRB Guidance on
Municipal Securities Brokers Brokers

Dear Ms. Henry:

Associated Bond Brokers, Inc (“ABBI”) appreciates the opportunity to respond to
the notice regarding guidance for Municipal Securities Brokers Brokers (“MSBR’s”)
You have, or will be, receiving a response to the proposed guidance from the Securities
and Financial Markets Association (“SIFMA™) on behalf of the MSBB committee of
SIFMA of which we are a member.

The SIFMA response is a result of multiple meetings and conference calls
between MSBB committee members and representatives of SIFMA and represents the
consensus view of the committee members. We are in agreement with the bulk of the
response as to the role of MSBB’s in the marketplace and especially the part of the
response as it relates to the application of rule G-18 to MSBR’s,

ABBI operates exclusively as a MSBB and deals only with registered broker
dealers or dealer banks. Our business model does not include the ability to execute with
SMMP’s or Institutional clients. We hope that MSRB will carefully consider the points
enurnerated in the SIFMA response before acting on the proposed guidance.

Very truly vours,

Pamela M. Mi er
President
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www HTDonlinecom

Hartfield Titus & Donnelly. LLC.

P i TRLE S oL T MRS et AL R R T M T e

Municipal Securitics Brokers

November 22, 2010

Ms. Peg Henry

Deputy General Counsel

Municipal Securities Rulermaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: MSRB Notice 2010-35:
Dear Ms. Henry:

Hartfield, Titus & Donnelly, LLC (“Hartfield") appreciates this opportunity to submit comments
on the Municipal Securities Rulemaking Board's (“MSRB"™) Notice 2010-35: Request for Comment on
MSRB Guidance on Municipal Securitics Broker's Brokers (the “Notice™). Hartfield also participated in
the drafling of the comment letter on the Notice submitted by the Securities Industry and Financial
Markets Association (“SIFMA™) (the “SIFMA Letter™), and we support the views expressed therein.
However, given the substantial risks that we belicve that certain aspects of the Notice pose to the efficient
operation of the municipal securities secondary market (the “Market”), we felt compelled to submit these
additional comments.

Agent versus Principal

We believe that the SIFMA Letter correctly characterizes the Notice's treatment of whether
transactions are effected on a principal or agency basis as elevating form over substance, for the reasons
identified therein. The Notice appears to characterize as a principal transaction any transaction in which
anonymity is maintained. 1t is true that for all MSBB trades (consisting of matched buy and sell
transactions) the deaters involved do not settle directly with each other as principal. However, this is only
done 1o ensure that the dealer-required anonymity is maintained. The only other alternative would be to
give up the dealer's names to each other and the dealers do not want this. The Notice's interpretation then
takes this form of settlement and applies it to the subslance of how trades are effected. This is an
inappropriate reason for the new interpretation of the application of MSRB Rules. As a further note, the
vast majority of MSBB trades are effected without securities moving through an MSBB's clearing
accounts. Some MSBBs clear on a fully disclosed basis and their agent is principai to both sides of a
trade. Others, Hartfield included, net a vast majority of their trades through the National Securities
Clearing Corporation (“NSCC™} and NSCC is the principal to both sides of the trade. Thus, very few
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securities are held, even for settiement purposes, in an acc:(lmnt of an MSBR, yet, under the Notice, all
transactions would be deemed to be principal transactions.

We believe that the Notice’s analytical framework described above ignores the “sps;ciai
relationship™ between MSBBs and their dealer counterparties that is clearly acknowledged in ‘Rule Q»k 8.
MSBBs work at the direction of their dealer-counterparties, effectively as an extension of their lradfng,
desks. MSBBs conduct their bid wanteds and other activities on behalf of dealer counterparties entirely
within the parameters determined by the dealer (so long as such parameters do not violate any rules or
standards of conduct). The most fundamental of these parameters is that all parties to a transaction with
an MSBB demand that their anonymity be maintained. This anonymity allows both seilers and bidders to
deal openty with the MSBB, and the Market to function efficiently.

We agree with the SIFMA Letter that the functional role that a party plays in a transaction should
determine its regulatory treatment, and that principal transactions should be determined on the basis of
those functions traditionally associated with principal trading: the maintenance of a proprietary inventory
and the related ability to set the price for security transactions. We point out that MSBBs broker
municipal securities and do not function in a manner traditionally understood to be principal trading.

Rule G-18

Currently Rule G-18 treats MSBB dealer transactions in the same manner as dealer agency
transactions with customers. For the reasons stated in the SIFMA Letter, we believe that this treatment is
appropriate and should be maintained. MSBB dealer transactions are the functional equivalent of dealer
agency transactions, We are concerned that the same analytical flaw described above underlies the
Notice’s proposal 1o subject MSBB dealer transactions to a higher standard than are dealer agency
transactions with customers. Currently, dealers are held to a reasonable efforts standard in agency
transactions with customers. as are MSBBs in their dealer transactions. The Notice elevates the MSBBs®
standard to a higher standard of determining whether a given price is fair and reasonable, which elevates
certain interdealer iransactions to a higher standard than dealer transactions with customers.

We believe that the Notice's proposed revision of Rule G-18 is the practical equivalent of
subjecting MSBRB dealer transactions to Rule G-30, even though the wording of the two standards would
remain distinct. Rule G-30 prohibits transactions unless a determination can be made that the price is fair
and reasonable. The revised Rule (-18 would require an MSBB to make that determination and give
notice to a dealer in cases where it is unable to conclude that a high bid was fair and reasonable. In effect,
the MSBB is being required to implicitly endorse the fairness and reasonableness of every high bid it
receives in cases where it does not send the notice to the dealer. This is not required of a dealer when
acting as agent for a customer, regardless of the form of settlement.

In addition to the MSBB’s new obligations deseribed directly above, the dealer, in order to
proceed with the trade, must respond jn writing that they understand the determination made and that

' We note that in the current settlement cnvironment, dealers generally maintain customer securitics in the dealer’s
account (for benefit of its customers (the “FBO Account™)) at The Depository Trust Company (“DTC"). When a
dealer transacts “as agent” for a customer, the securitics arc delivered out of the FBO Account to the dealer’s
“proprictary” account at DTC, and are delivered to/from the dealer’s proprictary account. Thus, the
delivering/receiving counterparty kniows the dealer as the principal counterparty in the transaction. Thus, the

Notice™s interpretation of a principal transaction could just as well apply to a2 dealer™s agency transaction for a
customer.



145 of 316

they want to sell anyway, We believe that this notice and acknowledgement procedure is the practical
equivalent of simply prohibiting such transactions. This will be an impediment to fiquidity in the Market.

As an alternative to the higher fair price standard and the proposed written notice procedure, we
suggest that we inform the dealer if we have reason to believe that a bid is cither above or below certain
parameters which we would establish for this purpose, and disclose to dealers. Then we would follow the
dealer’s directions on the actions to take. We would keep as part of our documentation of the transaction
a notation of the analysis and communication. For the reasons set forth in the SIFMA Letter, we believe
that dealers are in vastly supetior positions to make final fair price determinations, and since we work for
the dealer, we should remain under the current Rule G-18 requirement of having no reason to believe that
a price is not fair.

We also request, should the MSRB decide to move forward with this amendment to Rule G-18,
that the rationale for not subjecting dealer agency transactions with customers to Rule G-30 also be
explained. Traditionally, dealers’ agency transactions with customers are functionally equivalent to
MSBB transactions with dealers (hence the similar treatment under Rule G-18) because neither the dealer
not the MSBB trades from inventory in these cases, and they do not determine the sale or purchase price.
We believe MSRDB should explain why dealers are in need of protections greater than those afforded to
customers {including retail customers),

Rule G-17

Hartfield agrees with the Notice, and the SIFMA Letter, that MSBBs are subject to Rule G-17 in
the conduct of their municipal securities business, and Hartfield takes these obligations very seriously.
However, we also agree with the SIFMA Letter that broad limitations or prohibitions on communications
with trading counterparties are fraught with risk. The role of the MSBB is to facilitaie liquidity and the
efficient functioning of the Market. We feel that the dissemination of market information, in a manner
consistent with maintaining anonymity, is an appropriate communication with dealers, This information
may be regarding suspected erroneous bids, whether high or low, or their position in the bidding process.
{Information on position in the bidding process will allow them to deploy their capital elsewhere. This is
an indispensible part of the bid-wanted process which encourages a dealer to place bids on other items.)
COur alternative here is the same as to the Notice's G-18 guidance; allow the MSBB to maintain
documentation of the analysis of the bid and conversation with its counterparty in these instances.

Hartfield also is extremely concerned about the Board’s suggested “conflicted of interest” and its
potential for bifurcation of the market, dealer vs. customer, that may result from the Notice’s proposed
restrictions on communications with MSBB’s non-dealer trading counterparties, which are limited to
instituhonal investors and Sophisticated Municipal Market Professionals (“SMMP"). As stated in the
SIFMA Letter, we aiso believe that these Market participants should not be prohibited from receiving
information (again in 2 manner consistent with anonymity) about what similar securities have recently
traded for, or at what price they may be currently bid, This type of information allows these Market
participants to make more informed buy/sell decisions. Should such restrictions be deemed necessary by
the MSRB, we do not understand why they would not apply to all participanis in the Market, thereby
prohibiting all Market professionals (dealers, banks, Municipal Securities Dealers and MSBBs) from
sharing this information with non-dealer Market participants.

We believe that these communications should continue to be judged under Rule G-17, and
communications that have the effect of manipulating the market should be sanctioned accordingly.
However, since Market information is as important to institutional investors and SMMPs as it is to
dealers, we recommend that no differentiation be placed on which Market participants receive Market
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information. This will prevent disenfranchising the non-dealer segment of the Market and provide for
the uniform distribution of infoermation in the Market.

* * * &

We thank you again for the opportunity to comment on this important matter.

Sincerely,

Al T

Mark J. Epstein
President
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Peg Henry November 15, 2010
Deputy General Counsel

Municipal Securities Rulemaking Board

1900 Duke Street, Suite 600,

Alexandria, VA 22314

Dear Ms. Henry,

Regional Brokers, inc. is pleased to have been part of the recent conversations regarding the current
status of Municipal Securities Broker's Brokers {MSBBs) and wishes to provide the following comments
regarding MSRB Notice 2010-35.

General Information regarding Regional Brokers, Inc,

Regional Brokers, Inc. (RBI} is registered with the Financial Industry Regulatory Authority as a
Broker/Dealer. RBI transacts business as a Municipal Securities Broker's Broker (MSBB). As an MSBB, RBI
acts exclusively as a riskless principal in the purchase and sale of municipal securities, notes, and other
instruments on behalf of an undisclosed purchaser or seller. RBI does not employ research analysts, nor
does it provide research services. RBI does not have or maintain any municipal securities in any
proprietary or other accounts. As a riskiess principal, RBl acts in the limited capacity of providing
anonymity, communication, and order matching. RB! does not participate in the decision to buy or sell
municipal securities, nor does it exercise discretion as to the price at which transactions are executed,
RBI does not determine the time of execution, and is compensated by a commission rather than a mark-
up. RBI does not make its own markets on securities, nor does it bid on items that are advertised for the
bid on its auction system. RBI does not have any “customers” as defined by FINRA, and trades only with
FINRA member Broker/Dealers.

Regarding Rule G-18

The MSRB has stipulated in Notice 2010-35 that, under Rule G-18, a broker’s broker has an obligation to
make a reasonable effort to obtain a fair and reasonable price {for a bond during a bid wanted auction)
in relation to market conditions. Additionally, Notice 2010-35 states that Broker’'s Brokers are
responsible for ensuring that they do not rely solely on their bid wanted process to ensure that a fair
and reasonable price has been presented. {MSRB's guidance letter, page 2, regarding Rule G-18, “A bid-
wanted is not always a conclusive determination of fair market value. Therefore, particularly when the
fair market value of a security is not known, a broker’s broker may need to check the results of the bid
wanted process against other objective data to fulfill its fair pricing obligations.”)

Notice 2010-35 further states “The broker's broker may not disclaim its G-18 Rule obligations to make a
reasonable effort to obtain a fair and reasonable price in relation to market conditions.., if after a
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reasonable effort, a fair and reasonable price cannot be determined within a reasonable degree of
accuracy, the broker’s broker must disclose this fact to its dealer client, in which case the broker’s
broker may still effect the trade with its dealer client if it acknowledges such disclosure in writing.”

The proposed guidance of the Notice changes the accepted business relationship that has existed
between the Broker/Dealer and the MSBB.

Historically, as an MSBB, RBI has been engaged by a Broker/Dealer to provide a service- that of
operating an auction and providing to the Broker/Dealer the best bid obtainable from that auction. In
order to achieve this, RBI, unless instructed to do otherwise by the Selling Broker/Dealer, makes its best
effort to widely advertise its auction items, to actively call Broker/Dealers that might be likely candidates
to bid on the bonds, and to attempt to find the best bid in the marketplace at the time of the auction.
However, despite its best effort to widely advertise the auction, RBI cannot control the price of the bids
that it receives on its auction items, and has no control over whether the Seller wishes to seil the bonds
at the price provided by the auction.

There has been only general guidance given by the MSRB as to what would represent “fair and
reasonable” and the conclusion of whether a bid is fair and reasonable is a subjective opinion based on
various factors, many of which an MSBB does not have access to. These factors would include an
analysis of the credit worthiness of the issuer, the reasons that the bonds are being sold {or bought) by
the Broker/Dealer, and whether the Broker/Dealer has developed any internal strategies for the sale {or
purchase) of particular issues {such as that Broker/Dealer’s expectations of the performance of the bond
in the future).

it is RBI's opinion, therefore, that the ultimate decision regarding whether a bid is “fair and reasonable”
can be made only, and exclusively, by the Broker/Dealer that advertises bonds through RBY's auction.

Regarding Rule G-17

RBI agrees with the Proposed Guidance's statement that, like all other municipal securities dealers, Rule
G~17 applies to MSBBs, and that all dealers have an obligation not to act in “any unfair, deceptive or
dishonest manner” in the conduct of their securities business. However, RBl would comment that
certain recommendations in Notice 2010-35 regarding Rule G-17 are overly stringent in their
prohibitions against certain practices that are beneficial to the industry.

For example, Notice 2010-35 states that “broker’s brokers not give preferential information to bidders in
bid-wanteds on where they currently stand in the bidding process”. This prohibition, as stated, would
prohibit a bidding Broker/Dealer from being told whether or not they are “currently being used” or “not
being used” on an item. This information is not preferential and is helpful to a Broker/Dealer that needs
to know what capital commitments it may have outstanding.

Also, Notice 2010-35 stipulates that, if one Broker/Dealer is contacted because the MSBB has
determined that they made an error in their bid, that “all hidders are given the opportunity to adjust
their bids”. This is an unnecessary requirement, in that the one Broker/Dealer is being contacted solely
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for the reason that a mistake may have occurred. Contrary to the idea that this Broker/Dealer is being
given preferential treatment, it is in fact the market that is being protected, to prevent an incorrect price
from being quoted in the market. RBl acknowledges that in exercising the verification of a bid that it will
be held accountable under Rule G-17. RBI also notes that, under Rule G-13, an incorrect bid, thereby not
a “fair and reasonable price”, may not in any case be distributed or published.

General Comments

Although the rules under which Municipal Securities Broker’s Brokers currently operate are for the most
part not codified, they are generally accepted by the Broker/Dealer community as having been
developed over years of practical application. And, while RBI supports all attempts by the MSRB to
protect the municipal market from non-compliance, we believe that the solutions offered by Notice
2010-35 raise questions that must be answered before their implementation.

For example, will {or, can?) the MSBB’s opinion as to whether a bid is “fair and reasonabie” play any
part, in practicality, in the decision of a Broker/Dealer {and their customer) to sell a bond? What is the
benefit of a written disclosure between a Broker/Dealer and an MSBB8 unless that disclosure is reported
to the party that has an economic interest in the sale of the bond? Which party is responsible for
generating the letter? Will this disclosure also be reported to the MSRB, and at what point must the
written document be presented and to whom? Would an MSBB incur liability in a case where the bonds
are sold, despite the MSBB's opinion that the bid was not fair and reasonable? Is the bidder, who has
produced the questionable bid, to be included in the written documentation trail? What avenue will
remain for distressed sellers who need to liquidate a municipal bond position but are unable to because
the Broker/Dealer wilt not agree to a written document as a condition of sale? And, since a price that is
too high in the market is just as “unfair and unreasonable” as a price that is too low, will these
disclosures have to be fulfilled in an eguivalent manner?

RBl looks forward to working with the MSRB and the Broker/Dealer community to answer these and
other questions that will arise if the proposals of the Notice are implemented, and hopes that the MSRB
would feel free to have its staff members visit RBI's offices in order to gain first hand experience
regarding our business model,

Looking forward, RBI believes that these ongoing discussions should explore additional areas of MSBB
industry practices such as:

Standardization of disclosure statements by MSBBs regarding their policies and procedures
Standardization of information regarding bid wanted auctions that can be disclosed {and when)}
Standardization of when and how a possible incorrect bid placed on an auction item can be verified

RBI has endeavored to develop policies and procedures that address the issues raised by Notice 2010~
35, and hopes that the municipal industry will be able to develop guidelines that are practical, workable,
and most importantly, efficient, fair and reasonable.
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Sincerely,

Joseph A. Hemphill i, CEQ

H. Deane Armstrong, CCO
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Page L of 1

Peg Henry

From: Lauren Heyne L
Sent:  Friday, November 19, 2010 4:5¢ PM
To: Peg Henry

Subject: MEREB Notice 2010-35

Ms. Henry,

 Although RW Smith & Associates did not submit its own comment letter regarding MSRB's proposed
guidance on Broker's Brokers, our CEQ, Paige Plerce, participated in the development of the comment
letter SIFMA submitted. On behalf of Ms, Pierce and RW Smith & Associates, please note that we fully
support SIFMA’s comments on this issue, : :

Thank you.

S. Lauren Heyne

Chief Compliance Officer
Phone 206.420.7860
Fax 206.,420.7861

This § send #Y inf Jan d herein: [ehe "informutlon™ Is for infarmatfanal purposes only. The Infermation may be conlidential and/for
Jegally privilcged and is the intelleciual praperty of RW Smith & Associgtes, Ine, {"RWS™. Ho cenfidentialliy or privilege i waived or iost by any iransmissien
ernar, The Information is vot, and shousd not be consirysd as, an offer, bid or soficitation in reiation 1o any Gnancial stmment. RWE does not guonsaties the
completeness, tmellness, or aceuracy of te Informoation contained in this communicaiion and Information is subject to change without notice. RWS assumes.
nie Habilliy for se ar misuse of the Information, All reprosentations wnd warzantles are suprossiy disclalmed. Access 10 the !ni%:rmmiun Yoy anyong else other
{han the reciplent is g hovized and any disclosurs, copying, distribution or any action taken oromitted 10 be taker: in relignee o9 & s prohiblted,

11/22/2010
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sifma

e

Invested in America

November I5, 2010

Peg Henry

Beputy General Counsel

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: MSRB Notice 2010-35: Reguest for Comment on MSRB Guidance on
Municipal Securities Broker’s Brokers

Dear Ms. Henry:

The Securities Industry and Financial Markets Association (“SIFMA™)' appreciates this
opportunity to respond to Notice 2010-357 (the “Notice™) issued by the Municipal Securities
Rulemaking Board (“MSRB”} in which the MSRB requests comments on draft interpretive
guidance on municipal securities broker’s brokers (*“MSBRs™).

SIFMA supports effective and efficient regulation of the municipal securities markets that helps
to aid market liquidity in a manner consistent with customer protection. As described more fully
betow, we are supportive of certain aspects of the proposed guidance (“Proposed Guidance™), but
believe that, in important respects, the Proposed Guidance is inconsistent with the limited
activities in which MSBBs engage, and may limit the effectiveness of MSBBs in carrying out the
important role they play in the municipal securities secondary markets. We believe the adoption
of the Proposed Guidance would impede the efficiency of the municipal securities interdealer
market, ta the ultimate detriment of investors in municipal securities. Lastly, we do not support
the Proposed Guidance regarding Rule G-18, which imposes requirements on MSBBs that are not
imposed by the rule as currently in effect. As described more fully below, we believe that the

' The Securities Industry and Financial Markets Association (SIFMA) brings together the shared

interests of hundreds of securities firms, banks and asset managers. SIFMA's mission is to support a strong
financial indusiry, investor opportunity, capital formation. job creation and economic growth, while
building trust and confidence in the financial markets. SIFMA, with offices in New York and Washington,
D.C, is the U.S. regional member of the Global Financial Markets Association (GFMA}. For more
information, visit www sifma.org.

2

- MSRE Notice 2010-35 (Sept. 9, 2010).

How York | Washingion

120 Broadway. 35th Floor | New York, NY 10271-G080 | £ 2123131200 | £ 212,315,130
wav sifma.org | www.investadinamerica.org
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Letter to Ms. Henry
November 15, 2010
Page 2 of 17

proposed additional requirements are inconsistent with the role of MSBBs, and also constitute an
amendment to the rule which should be addressed in a separate rulemaking. Accordingly,
SIFMA requests that the MSRB (1) withdraw the Proposed Guidance regarding Rule G-18 to the
extent it imposes obligations on MSBBs in excess of what the rule requires, and (2) modify other
aspects of the Proposed Guidance as requested below.

Role of MSBBs in Municipal Securities Secondary Market

MSBBs play a very important role in the workings of the secondary municipal market, Few
markets for new issues of securities can function efficiently or well without the support of a
secondary market where securities can be traded afier they are first sold in the primary market. In
addition to supporting the primary market, a thriving secondary market also serves investors by
providing them with an array of securities to suit their investment needs, as wel! as providing an
environment to buy and sell their securities quickly when necessary. MSBBs provide liquidity to
the secondary bond market, extended distribution networks, information flow, and anonymity to
market participants.’

Moreover, as MSBBs do not inventory securities, they are never in competition with their
counterparties. Rather, the role of an MSBB is to act as an intermediary representing the
counterparty’s trading desk. MSBBs do not employ research analysts or provide research
services. Lacking the pressure of maintaining the profitability of their own proprietary accounts,
their role is fundamental: provide superior market execution with competitive market pricing,
information flow and enhanced services to assist secondary market counterparties achieve success
within the marketplace,

MSBBs facilitate and effect transactions through: new issue trading, bid-wanted trading, situation
trading, swap trading, and by providing greater information flow or “color™ on securities and the
market in general. When secondary market participants cannot or do not wish to obtain bids
directly for bonds they want to sell, they ask one or more MSBBs to obtain bids from trading
desks across the country, When the bid-wanted auction item is given to an MSBB, bids are
elicited via a blind auction process. In a bid-wanted, the MSBBs never know what the “sell at”
price is before the end of the auction when the seller decides whether or not to accept the highest
bid.

MSBBs advertise their bid-wanted items electronically {through Bloomberg, proprietary online
trading platforms, proprietary websites, electronic-mail dissemination applications, fax
dissemination applications, vendors, etc.) and over the phone by making direct contact with

3 Py - N . . . . .
Certain markets. . are. . .informaily organized around interdealer brokers, which display the bids

and offers of other dealers anonymously. . {Haterdealer brokers provide liquidity by providing a central
mechanism to display the bids and offers of multiple dealers and by allowing dealers. . . to trade large
voiumes of securities anonymously and efficiently based on those bids and offers,” Securities and
Exchange Commission, “Regulation of Exchanges.” Release No. 34-38672, File No. 8$7-16-97 at 40 (May
23, 1997} [hercinafier Regulation of Exchanges] {citations omitted).
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municipal bond trading desks nationwide. MSBBs solicit bids from interested parties, asking for
bids to be received by a certain time during the trading day. All auction parameters are
determined by the selling party and the MSBB is bound by those parameters in their intermediary
(agency) role.

Established and reputable MSBBs maintain full trading history on all items; bid-wanted items
{full description of all bid-wanted items), bid pads (programs containing the history of all firms
that bid the item and the levels they bid, as well as PASS history, i.e., all firms that passed on
bidding the item), execution history and ticketing/operational history.

When an MSBB acts as middleman, traders for selling and buying firms do not communicate
with each other directly; all communications are with and through the MSBB. An MSBB acts as
a confidential agent on behalf of a counterparty in the sale or purchase of bonds in order to
prevent competing firms from discerning each other’s trading strategies. The MSBB collates the
bids and repotts the best one to the potential seller, who may decide to self them if the price is
acceptable; MSBBs do not participate in the decision to buy or sell securities, exercise discretion
as to the price at which a transaction is executed or determine the timing of a trade. An MSBB
effects a trade between market participants by contemporaneously selling to the buyer and buying
from the seller as a disclosed agent; all MSBB trades are equally matched transactions. All
decisions are made by the seller or the buyer and the MSBB facilitates the trade. Only if the trade
is done does the MSBB earn a commission.

After a municipal bid-wanted trade is executed, an MSBB provides the purchasing counterparty
with information about the total number of bids received and about the cover bid, which is the
next best bid after the level at which the bond traded. This is important information for dealers to
have in assessing the depth of the market and the risk involved in bidding or offering bonds at
particular fevels. This information also permits trading desks to quote markets with greater
certainty and, presumably, at lower spreads, increasing secondary market liquidity and the ability
for investors to sell their bonds. With the information flow and access to the MSBBs’ extended
distribution network. trading desks can spend less time soliciting interest in bonds they want to
buy or sell {with its potential negative market effect) and more time executing trades for their
proprietary accounts or their customers. For traders, the timesaving element of working with
MSBBs may make the difference between executing or missing a trade as well as obtaining a
timely interdealer market price on their securities,

The advantage that MSBBs have in the market is their continuous communication with the dealer
community or “Street.” The MSBB has a “picture” of who owns what and tracks closely who is
inciined to buy, as well as who might want to sell into the market on any given day. The
anonymity MSBBs provide to their counterparties makes them more willing to give MSBBs
information. Buyers and sellers look to them for information on the tone and direction of the
market, and it is the MSBB’s job to sense that tone and direction and be able to communicate it to
their clients,

MSBBs often acquire knowledge of the various sectors of the municipal bond market, knowledge
that individual dealers/banks may not have developed. It takes a considerable amount of effort,
expense, and determination for an MSBB to acquire sufficient knowledge of any local market,
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such as that of the Midwest region, for example. An MSBB with great strength and knowledge of
their region and specialty types of bonds, contributes greatly (o the efficiency of the associated
markets, thus helping o lower interest rate costs to both local investors and local issuing
communities. Brokering is much more than quoting rates, it is a complex and highly professional
business that ultimately provides efficiencies to the overall market and all market participants.

Definition of Municipal Securities Broker’s Broker

The Notice defines an MSBB as a “broker, dealer, or municipal securities dealer that principally
effects transactions for other brokers, dealers, or municipal securities dealers (“dealers”™) or holds
itself out as a broker’s broker.” SIFMA believes that this definition does not sufficiently define
what an MSBB is, or the limited nature of their business activities. SIFMA feels strongly that
that the MSRB needs to adopt a concrete, accurate and complete definition of an MSBR, and
proposes an alternative definition directly below. Further, SIFMA is unclear as to the purpose of
the clause “or holds itself out as a broker’s breker” and requests that this phrase be omitted from
any final definition.’

SIFMA believes that MSBBs should be defined by the nature of the business that they conduct.
In light of this, we offer the following definition:

The term Municipal Securities Broker’s Broker shall mean a broker, dealer or manicipal
securities dealer that:

a) acts as a disclosed agent or riskless principal in the purchase or sale of
municipal securities for an undisclosed registered broker, dealer,
municipal securities dealer, Sophisticated Municipal Market Professionals
(“SMMP™), or institutional counterparty;

b) does not have or maintain any municipal securities in any proprietary or
other accounts, other than for clearance and settlement purposes;

¢) executes equally matched transactions contemporaneously;

d} does not carry any customer accounts; does not at any time receive or hold
customer funds or safekeep customer securities;

e) does not participate in syndicates;

f) acts in the limited agency capacity of providing liquidity, market
information, order matching, and anonymity through the facilitation of
transactions in the interdealer market;

g} does not participate in the decision to buy or sell securities, exercise
discretion as to the price at which a transaction is executed, or determine
the timing of execution; and

h} is compensated by a commission, not a mark-up.

: We note that although the Notice offers the gquoted definition “for the purposes of [ihe] [N]otice,”

SIFMA is concerned that this definition will become a de facto MSRB definition. This is why we have
offered what we believe to be a more accurate and complete definition,
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SIFMA believes that a function-based definition of MSBB is necessary to ensure that the
Proposed Guidance, if adopted, is appropriately tailored to the uniquely limited nature of MSBB
activities. As the proposed definition clearly indicates, MSBBs, whether they process a
transaction as “agent” or “riskless principal,” do not exercise any decision making authority in
connection with transactions they effect. MSBBs act as limited agents, generally for the sellers of
municipal securities, for the purposes of soliciting bids on those securities (“bid-wanteds™) or for
facilitating the execution of transactions for buyers or sellers (“situations” or “offerings™).
MSBBs do not have authority to take any other action on behalf their clients. As described
above, bid information is relaved back to the seller, so the seller can determine whether to trade
the securities in question. If the seller should determine that it wants to sell the securities, the
seter will inform the MSBB that the bonds are “for sale,” and only ar that time will the MSBRB
contact the high bidder to effect the transaction,

SIFMA believes that only by adopting a definition of MSBB along the lines of the one above can
the Propesed Guidance be properly analyzed. With this definition in mind, SIFMA offers the
following comments on the Proposed Guidance.

Agent versus Principal

The Proposed Guidance seeks to establish a bright line distinction between when an MSBB trades
as an agent versus principal: if the securities transacted are held even momentarily by the MSBB,
even if only in a “clearing or similar account,” the transaction is deemed to be a principal
transaction. Further, the Proposed Guidance states that this determination is applicable “for all
MSRB rules, not just the uniform practice rules.” Although SIFMA appreciates that this aspect
ot the Proposed Guidance is intended to clarify the MSRB’s view of the nature of MSBBs’
trading activities, we believe that it elevates form over substance, and that MSRB should continue
its long-standing practice, as reflected in current Rule G-18, of considering the MSBB’s special
relationship with its trading counterparties, and the limited agency capacity in which it serves
those counterparties, when applying its rules.

We note in this regard that even if the bright line approach to this issue is adopted, the vast
majority of MSBBs transactions are nof taken into any account of an MSBB. These transactions
are effected on a continuous net settlement basis through the National Securities Clearing
Corporation Continuous Net Settlement System (the “CNS Systeny”™), where the transactions are
matched between seller and buyer, and the commission to the MSBB is netted out during the
settlement process.” In addition, most MSBBs operate as fully-disclosed introducing broker-

’ These transactions are reported as “principal transactions” in the Real-Time Reporting of
Municipal Securities system, because they are inter-dealer transactions, and the system when implemented
did not include this functionality. See MSRB Notice 2003-03, “Plans for MSRB’s Real-Time Transaction
Reperting System,” (Feb. 3, 2003). See also, “Municipal Securities Rulemaking Board, Specifications for
Real-Time Reporting of Municipal Securities Transactions,” at § 1.31 (ver. 1.1 Sept. 2003) {current ver. 2.2
Nov, 2009, inchudes similar limitations in funectionality).
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dealers, and all transactions are cleared through the accounts of the clearing broker-dealer. No
MSBB transactions appear to meet the definition of principal trade under MSRB Rules.® [t may
appear, however, that MSRB transactions could be defined as riskless principal transactions under
MSRB rules.” We also note that the MSRB definition of “as agent™ trades requires that the
transactions are not processed through the account of the dealer, are charged a commission
instead of a mark-up, and that the dealer disciose, or be willing to disclose, the identity of the
other side of the transaction.® Anonymity, however, is one of the primary services that MSBBs
provide to their frading counterparties, and is an important service to the market.” We believe
that if an MSBB can maintain anonymity of seller and buyer without taking a security into its
accounts, the transaction should be viewed as an agency transaction, in accordance with the
special relationship it has with its trading counterparties.

MSBBs conduct their securities business in a manner that is consistent with an “agency” business
under the traditional meaning of the term, without regard to how they process their transactions."
As described above, MSBBs act as /imired agents on behalf of their trading counterparties, solely
for the purpose of seeking bidders for the securities owned by their trading counterparties, and
seeking executions of securities transactions on behalf of those counterparties, The Notice
reflects this agency relationship by noting that MSBBs may have a “special relationship™ with
their dealer counterparties, which may create “agency or fiduciary obligations” from the MSBB
to its dealer counterparty. However, unlike traditional agents, MSBRBs’ authority to act for their
dealer counterparties is extremely limited. For example. the bid-wanted process is subject to the

¢ Principal Trade: A securities fransaction in which the broker-dealer effects the transaction for its

proprietary account. MSRB Glossary of Municipal Securities Terms, Second Fdition (January 2004),
! Riskiess Principal Transaction: A transaction in which a broker-dealer, after having received an
order to buy a security, purchases the security as principal to satisfy the order to buy or, after having
received an order to sell, sells the security as principal to satisfy the order to seil. Jd.

¥ “As Agent” Trade: A securities transaction executed by a broker-dealer on behalf of and under the
instruction of another party. The broker-dealer does not act in a principal capacity and may be
compensated by a commission or fee (which must be disciosed to the party for whom it is acting) rather
than by a mark-up. To functicn as a customer’™s agent, a broker-dealer must disclose or express wiliingness
to disclose the identity of the other side of the transaction. fd

? “Trades are executed by the blind broker on an anonymous basis—i.e., without the disclosure to
cither dealer of the identity ot the contra party at the time of the trade. . .[S]uch systems are designed to
facilitate the execution of orders™. Securities and Exchange Commission, “Proprietary Trading Systems,”
Release No. 34-26708, File No, 87-13-89 at 8 {Aprif 11, 1989).

i Agency: “Agency is the fiduciary relationship that arises when one person (a “principal™) manifest
assent to another person (an “agent”; that the agent shall act on the principal™s behalf and subject to the
principal’s control, and the agent manifests assent or otherwise consents so to act.” “Restatement (Third) of
Agency,” at §1.01 (2010). Agents operating under this standard have traditionally had the authority to
legally bind their principals, which MSBBs do not,
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controi of the seller. Sellers may direct that certain potential bidders not be contacted, or that
only certain bidders may be contacted. Sellers also determine the time parameters of any bid-
wanteds. Lastly, MSBBs do not have the authority to effect transactions for their clients at any
price they find. Rather, they must return to the seller, and the selter makes the decision to sell, at
which time the MSBB effects the transaction.

The only aspect of an MSBB’s business that the MSRB has identified as resembling traditional
principal transactions is the processing of those transactions which are actually settled through the
clearing or other account of the MSBB, but we believe this distinction elevates form over
substance. In all other respects, MSBBs act in the limited agency role described above. They do
not maintain an inventory of securities for trading purposes and they do not determine whether a
transaction will occur, or the price or time of any transaction. Nor can they profit themselves by
marking-up a transaction with a counterparty. We believe that it is these conflicts of interest that
underlie the principal trading rules.

For the reasons described above, MSBBs have traditionally treated their transactions for all
purposes as agency transactions, In March 2001 MSRB stated its position that MSBR
transactions should be treated as riskless principal transactions for its Uniform Practice Rules.!!
Subsequent to this, when the MSRB implemented its Real-Time Transaction Reporting System,
the system did not allow for the reporting of interdealer transactions as being done by agent."
We believe that the way to remedy this issue is to modify the trade reporting systems to allow the
reporting of inter-dealer transactions effected on an agency basis.

Based upon the foregoing, SIFMA believes that MSRB should continue its practice, as reflected
in the current text of Rule G-18, of applying its General Rules to MSBBs in a manner reflective
of the limited nature of MSBBs” business, and not proceeding from a mechanical application of
those rules based on the manner in which transactions are processed.

Rule G-18

The Proposed Guidance regarding Rule G-18 not only provides additional guidance to help
MSBBs in meeting their obligations under Rule G-18, but also substantially modifies the current
rule. SIFMA generally supports the additional guidance, but does not support the expansion of
Rule G-18 beyond its terms, and further believes that if the MSRB wishes to so expand Rule G-
18 it should do so through the normal rufe amendment process, with due consideration given to
amending the rule not only as it relates to MSBBs, but o all MSRB members.

1 MSRB Interpretation on the Application of Rules G-8, G-12 and G-14 to Specific Flectronic

Trading Systems (Mar. 26, 2001).

12

Municipal Securities Rufemaking Board, Specifications for Real-Time Reporting of Municipal
Securities Transactions, supra note 3,
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SIFMA supports the Proposed Guidance regarding the steps that may need to be taken in certain
circumstances to ensure that the bid-wanted process is fair and reasonable. MSBBs currently
undertake additional steps when they believe them to be warranted to ensure that they operate a
fair bid-wanted process. These steps include seeking to contact the underwriter of an issue and/or
prior known bidders on the issue, and similar measures to ensure that bid-wanteds are not only
widely disseminated, but also exposed to likely interested parties. However, as currently drafted,
the Proposed Guidance speaks in terms of what the MSBB “must” do to ensure a fair and
reasonable process is conducted. As noted above, the entire bid gathering process is subject to
the control of the seller, and the MSBB is bound to follow the seller’s direction so long as such
directions are not in contravention of any applicable rules. For this reason, we request that the
Proposed Guidance be revised to make clear that these steps are not mandatory, but are
suggestions for how an MSBB can meet its obligations.

SIFMA does not support the use of the Proposed Guidance to substantially amend Rule G-18.
Rule G-18 currently requires that, in connection with their transactions for their dealer clients,
MSBBs shall be under the same obligation to their dealer counterparties as are dealers when they
conduct agency transactions with their customers, which is to “make a reasonable effort to obtain
a price for the customer that is fair and reasonable in relation to prevailing market conditions.”
Rule G-18, by its terms, is a process-based rule, not an outcome-based rule. The Proposed
Guidance modifies Rule G-18 to require that MSBBs, and only MSBRBs. make a determination
after the bid process has run its course as to whether the resulting highest bid is fair. In addition,
if the MSBB is unable to determine that the price is fair, the MSBB would be required to notify
its dealer-client in writing of that fact, and would also be required to receive written
acknowledgement of this fact prior to effecting the transaction. Rule G-18 does not, and if it
were o be amended by the Proposed Guidance as proposed, would continue to not require these
actions be taken by dealers when acting with customers (including retail customers) in an agency
capacity.

We believe that this proposal inappropriately places the primary burden of determining whether a
transaction should occur on the MSBRB, rather than on the sellers of securities. The MSBB’s role
in these transactions is to seek to provide their trading counterparties with information about the
market for the securities in question at the time in question. The determination of whether a
resulting high bid is fair, especially in a market as thinly traded as the municipal securities
secondary market, " is inherently subjective, and is one which the seller is clearly in a better
position to make, and which the MSRB requires that dealers make when acting as principal for
their customers. ™

H See SEC Report on Transactions in Municipal Securities (July 1, 2004), available at:

Rutp:/fwww sec.gov/news/studies/munireport2004.pdf. The report found that during the study period, about
70% of municipal securities did not trade, and less than 1% of securities accaunted for half of the
transaction activity.

" See Regulation of Exchanges, supra note 3.



160 of 316

Letter to Ms, Henry
November 15,2010
Page 9 of 17

When dealers consider whether to trade a bond at a given price, dealers are focused on the market
risk involved in establishing or terminating positions, as well as suitability concerns when dealing
with customer fransactions. The relevant factors for determining prevailing market price are not
the same for every trade. For instance, dealers receive a variety of bid and offer information
throughout the trading day, including information from interdealer brokers, dealer contacts, their
internal research, market or credit analysts, and customers for securities. Dealers may receive
this information orally or electronically (e.g., via facsimile, Bioomberg or other electronic
messaging systems, or website access). Dealers view this quotation information as critical in
assessing the current market price for a bond because it reveals the demand and supply for a
particular security or type of security, which — according to basic economic principles —
determines price. In some instances, this information may be more important than prior trades,

In addition, there are a myriad of reasons why prevailing market prices may deviate due to
unguantifiable market forces. For example, on Day A, a dealer may get 5 bids on a bid wanted
listing, with a high bid of 103.5 and a low bid of 101. On Day A, the bid side is established to be
103.5. The next day, Day B, ne major market shift may have occurred, but the top two bidders
for that type of security do not bid. The top two bidders may not have bid for any number of
reasons, including they do not want to risk their capital that day, their portfolics are full with that
name or type of credit, or their portfolios are full for that point in the yield curve. The bid side on
Day B becomes 101. Liquidity ebbs and flows in the market, and is not constant. Liquidity for a
particular securities issuance typically becomes thinner the older it gets., Liquidity for
transactioﬁns that have recently been issued is fairly high, with a steep drop in liquidity as the issue
matures.”

Another factor that determines market liquidity on a particular day is the level of supply of bonds.
There have been a number of recent examples of leveraged counterparties needing to sell large
amounts of bonds in the wake of collateral calls. In this scenario, it is not the securities that are
distressed, but it is the seller that is distressed. In a market where supply greatly surpasses
demand, the prevailing market price for securities will decrease until the level at which market
participants are willing to commit investable capital.

We also note that dealers will often have as good or better a view of the day to day market
variations described above than will an MSBB. Given that dealers have multiple sources of
information, and typically employ a variety of research, market and credit analysts who are
available to their traders, there is no reason to think that, as a general matter, an MSBB isin a
better position than is the dealer to make a determination regarding fair market value. As stated
above, dealers employ a variety of securities analysts, while MSBBs do not employ research,
market, credit or other analysts. In the MSBB’s role as auctioneer, the broker-dealer community
does not look to MSBBs to provide those services. In addition, the MSBB will never have any
information regarding the dealer’s cliemt or the client’s motivation for selling a security. Given
these facts, we believe that the dealer should be allowed to make its decision to buy or seil ina
particular transaction based on the dealer’s analysis of the information available.

'S See MSRB 2009 Factbook at 16 (2009).
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We also believe that the proposed notice and acknowledgement scheme proposed for when an
MSBB is unable to make a fair market value determination is unworkable. Given the fast paced
nature of most bond trading desks, it is difficult (if not impossible) to imagine an MSBB and a
dealer actually going through the steps of giving notice of the MSBRB's inability to determine
whether fair value has been achieved, and obtaining written acknowledgement of that disclosure
outlined in the Proposed Guidance, before the transaction is executed. Given all of the market
variations described above, and the extensive information and other resources that dealers have
avaitable to them, this market impediment seems unjustified, and potentially harmful.

SIFMA is concerned that the secondary market for municipal securities could be harmed because
dealers may be discouraged from committing capital to the municipal securities secondary
market, especially to lower-rated securities, retail-sized blocks and any security in a volatile
market. Dealers will be less willing to buy securities for their own inventory or otherwise engage
in trades that are not crossed internally due to the amount and timing of documentation for
compliance purposes that may be required for each transaction. This impact will be heightened
if, given all the market variations described above, MSBBs feel compelled to provide notice that
they have not been able to make a fhir market value determination. This risk is further heightened
if dealers do not agree with the MSBB’s conclusion that the bid offered cannot be concluded to
be fair market value. Given how thinly traded the vast majority of municipal securities are, we
believe that these potential risks greatly outweigh whatever the supposed benefit of this part the
Proposed Guidance is intended to provide.

Should MSRB continue to pursue this aspect of the Proposed Guidance, SIFMA believes that it
should be addressed in a separate rulemaking, and that additional information be provided to
explain how these new requirements are intended to work in practice. For example, would an
MSBB’s dealer-client be free to trade a security with a customer based on a price that the MSBB
was unable to determine was fair? If so. would the dealer be required to notify its customer in
writing of the MSBB’s inability to conclude that the price is fair and reasonable, and to obtain an
acknowledgement from the customer? If the dealer-client cannot effect the trade with its
customer, isn’t the MSBB being forced to take on the dealer’s client-protection responsibilities,
without any information about the client? Lastly, what avenue would remain available for
distressed sellers looking to liquidate municipal securities positions? Would they be barred from
the market based on the MSBB’s inability to make a fair price determination? We believe that
issues such as these support the conclusion that Rule G-18 should not be amended in this manner,
and that if such an amendment is to be considered, it should be vetted through the normal
rufemaking process.

Transactions with Customers

The Proposed Guidance regarding transactions with customers does not appropriately reflect the
limited and sophisticated nature of MSBBs’ non-dealer counterparties. As indicated in the
proposed definition of MSBB above, MSBBs effect transactions only with SMMPs and
institutional investors. Given the sophisticated nature of these counterparties, SIFMA does not
believe that subjecting these transactions to Rule G-30, and therefore prohibiting these
counterparties from trading as they choose, is warranted.
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SIFMA believes that MSBB’s transactions with SMMPs should continue to be governed by the
SMMP Notice published by MSRB in 2002." In the SMMP Notice, the MSRB stated that for
dealers in general, that if a dealer effects non-recommended secondary market agency
transactions for SMMPs and its services have been explicitly limited to providing anonymity,
communication, order matching and/or clearance functions and the dealer does not exercise
discretion as to how or when a fransaction is executed, then the MSRRB believes the dealer is not
required to take further actions on individual transactions to ensure that its agency transactions
with other dealers are effected at fair and reasonable prices.

Based on the foregoing, any transaction between an SMMP and an MSBB that is effected without
the securities being held in the MSBB’s account, such as through the CNS System or by fully
disclosed introducing MSBBs, would appear to be within the bounds of the SMMP Notice, and
not subject to a transaction by transaction analysis under Rule G-30. Further, given the fact that
an MSBB is only compensated by a commission on its transactions, and cannot benefit itself by
marking-up securities, we believe that SMMPs should be allowed to decide whether it wants to
trade with an MSBB even when the transaction is processed through a clearance and settlement
account of the MSBB, so long as it is disclosed to the SMMP that the MSBB may process
transactions either as riskless principal or agent. We believe that SMMPs should be allowed to
continue to trade their securities as they see fit, and not be precluded access to the market in the
manner they so choose.

SIFMA also believes that the definition of SMMP should be reviewed, to determine whether
additional institutional investors should be accorded the same status as SMMPs, As we discussed
in our June 7, 2010 letter to Ernesto Lanza commenting on MSRB Notice 2010-10, we believe
the qualifications for institutional investors to be considered SMMPs should be modified. in the
context of suitability interpretations, it is widely recognized that institutional and retail investors
are qualitatively different,” and the threshold for determining an SMMP is very stringent. First,
an SMMP must be an entity with total assets of at least $100 million invested in municipal
securities in the aggregate in s portfolio and/or under management. When a dealer has
reasonable grounds for concluding that an institutional customer (i) has timely access to the
publicly availabie material facts concerning a municipal securities transaction; (ii) is capable of
independently evaluating the investment risk and market value of the municipal securities at
issue; and (iii) is making independent decisions about its investments in municipal securities, and
other known facts do not contradict such a conclusion, the institutional customer can be
considered SMMP by the dealer.

e Interpretive Notice Regarding the Application of MSRB Raules to Transactions with Sophisticated

Municipal Market Professionals (April 30, 2002) (the “SMMP Notice™).

Y Id
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SIFMA feels a lower threshold is appropriate to establish that an institutional investor is an
SMMP, '8 Many institutional accounts do, in fact, have the ability not only to assess the intrinsic
value of particular debt securities, but also to evaluate independently the market for them,
Certain institutional accounts that are active in the debt securities markets employ considerable
in-house expertise evaluating potential investments — expertise that af times may be supetior to
those of bond dealers. These institutional customers include the asset management arms of
virtually every multi-service financial services firm, large insurance companies, and hedge funds
specializing in a wide range of liquid and illiquid municipal securities. These institutional
customers also typically have sales and trading relationships across several investment banks,
regularly possess internal research departments with specialized knowledge of the industry
sectors in which they invest, direct contact with issuers and obligors. and have access to their own
capital in addition to the capital in the dealer market. They also have access to information from
multiple dealers as well as trading screens on which they may do comparative requests for
quotations among their dealers.

Based on the foregoing, we believe that many institutional investors that do not meet the
definition of SMMP should be accorded greater trading flexibility than would be afforded a retail
investor whether by amending the SMMP standards or by recognizing that many institutional
investors that do not meet the SMMP standards are still very sophisticated. In this connection,
SIFMA suggests that a notice and acknowledgement scheme such as proposed for Rule G-18
fransactions might be appropriate in this case. We believe that implementing such a scheme here,
as opposed to under Rule G-18 for MSBB-dealer transactions, would appropriately balance an
institutional investor’s need for protection with its right to access the markets on terms that it
deems appropriate, once they have been put on notice by the MSBB regarding its inability to
determine whether a potential trade price is fair and reasonable.

Rule G-17

SIFMA agrees with the Proposed Guidance’s statement that, like all other municipal securities
dealers, Rule G-17 applies to MSBBs, and that all dealers have an obligation not to act in “any
unfair, deceptive or dishonest manner™ in the conduct of their securities business. Below we
discuss each point of the Proposed Guidance as it relates to Rule G-17.

8 We note, for example, that Section 2(a)}{51) of the Investment Company Act of 1940 defines a
“quatified purchaser” to have an investment portfolio of at least §5 mitlion for an individual or at least $25

miltion for a corporation, partnership or other entity.
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MSBBs and Non-Dealer Counterparties

The Proposed Guidance states that MSBBs that have customers (which we understand to mean
non-dealer counterparties that are institutional investors or SMMPs), must disclose this fact to
both sellers and bidders in writing. While SIFMA agrees with this in principle, we believe that it
is important to make clear that this requirement can be met in a variety of ways, such as at the
time a dealer or non-dealer counterparty relationship is initiated, through website disclosure, or
through a written communication to all counterparties that may include other important
information, and that MSBBs should be free to choose to make this disclosure in whatever mode
is suitable for their business.

The Proposed Guidance also states that MSBBs that have non-dealer counterparties must also put
information barriers in place to ensure that they “are not provided with information about
securities of other clients, including the ownership of such securities and information about bids
(other than the winning bid that is reported to the MSRB).” While SIFMA agrees that
counterparty-specific identification information should not be shared with other counterparties,
this provision also appears 1o prohibit any market-retated communication from an MSBR to a
counterparty.

SIFMA is especially concerned that a broad restriction on MSBBs sharing market related
information with counterparties may lead to a bifurcation of the municipal securities secondary
market, as it relates to counterparties dealing through MSBBs versus other dealers. SIFMA
strongly believes that the standards on communications should be the same for both MSBBs and
dealers, and that the guiding principle should be that all market participants should have access to
information needed to allow them to make informed decisions, thereby promoting full access,
transparency and fair play in secondary markets."”

For example, we do not believe that an MSBB or a dealer should ever provide to a trading
counterparty information about what another market participant is doing, if the sharing of such
information would allow the trading counterparty to ascertain the identity of the other market
participant or its proprietary trading information.” However, we do believe that sharing
information about what similar securities have recently traded for, or may be currently bid at, is
useful information that can allow the counterparty to make informed buy/sell decisions.

1f the intended purpose of this provision is to prohibit all market communications, it is unclear to
us how such a prohibition aids the operation of a fair and transparent market, or could be fair to
market participants. Further, this prohibition appears o put customers of dealers in a superior
position to counterparties of MSBBs, which also seems contrary to the goal of fair treatment of

w “Market transparency and access to information is fundamental to a fair and efficient market.”

*The MSRB Protecting Investors and the Public Interest,” availabie at;
attpx//msrb.org/Publications/-/media/Files/MISC/TheMSRB ProtectingInvestorsandthePublicInterest.ashx.

» We believe such a standard is consistent with MSRB Rule G-24,
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all market participants. Lastly, SIFMA is concerned that such disparate treatment of
counterparties based on their status is contrary to the principles of Rule G-17.

Self-Dealing

SIFMA agrees with the Proposed Guidance’s position that sharing of non-public information
(including information about bids) between a non-MSBB affiliate (or corporate division, if the
MSBB is part of a larger corporate entity) and an MSBB that is purchasing securities for the
MSBB’s own account {as opposed to the account of the highest bidder) constitutes self-dealing,
without regard to whether the trade is done directly, or by interpositioning another dealer in the
process. SIFMA further believes that an MSBB should never trade securities for its own account,
and our proposed definition above incorporates this prohibition. A broker’s broker that trades for
its own account is not, in our view, an MSBB. We believe that not including such a prohibition
in the definition can only lead to confusion about the appropriate roles of MSBBs.

Bid-Wanteds and Situations

SIFMA agrees with the general principle stated in the Proposed Guidance that bid-wanteds and
situations must be conducted in a fair manner, and that absent clients’ permission to represent
both sides of a transaction, they must not take any action that works against a client’s interest.
However, we are concerned that the specific prohibitions on communications to bidders are
overbroad, and would impede the conduct of efficient processes to the ultimate detriment of all
market participants, as described below.

We believe that communications during bid-wanteds and situations should continue to be judged
on a case-by-case basis, and not by attempting to prohibit various types of communications. The
MSBB should be free to manage the process to avoid, for example, the acceptance of clearly
erroneous bids, as this appears to be required under Rule G-13.* MSBBs would know that in
exercising this judgment as to when to intervene in a bid process they will be judged under Rule
G-17.

We also believe the proposed prohibition against letting bidders know where they stand in the bid
process is unnecessarily restrictive. Bidders routinely seek information after the “sharp” deadline
for bids on whether their bid is likely to be used in a specific bid-wanted, so that they can
determine whether the capital represented by their bid is likely to be used for that transaction.
This is a long-standing industry practice expected by the broker-dealer community. If, after the
sharp deadline, a bidder is clearly out of contention for a bid-wanted, that firm may decide to
participate in another bid-wanted to continue to try to put their capital to work. These types of

21

i Notice of Interpretation of Rule G-13 on Published Quotations (April 21, 1988), reprinted in
MSRB Rule Book, available at http://www.msrb.org/msrb1/rulesmotg13.htm. SIFMA also notes that if
MSBBs are unable to intervene in cases of obviously erroneous bids, incorrect information about market
value of securities would be reported and disclosed to EMMA, and ultimately could result in customers
paying in excess of fair market value. In these situations, FINRA arbitration is almost a certainty.
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comnunication appear to generally benefit all market participants, and foster efficient capital
deployment. We note that it is a generally accepted practice that once a bidder receives
information consistent with that described directly above, the bidder may not change its bid.

SIFMA is generally supportive of the prohibition against bidder-specific communications other
than those described directly above, including communications related to the price offered by the
bidder (directions to “review” the bid, or that it is “sticking out™), subject to the following
limitations. First, MSBBs should be free to provide non-bid specific market information to
bidders at any time, including during a bid-wanted process. Second, as mentioned above, MSBBs
shouid be allowed to contact a bidder when, in the MSBB’s judgment the bid submitted is clearly
erroneous. Given the limited nature of these communications, we do not believe that there should
be a requirement to notify all bidders to give them the opportunity to adjust their bids. We also
are concerned that should a requirement to contact all bidders in a bid-wanted be imposed, this
could lead to unintended consequences to the detriment of the auction process.

SIFMA believes that these communications issues may be better addressed by a disclosure to an
MS3BB’s counterparties describing the MSBB's bids-wanted communication policies. Sucha
disclosure could include the MSBB’s policies on all of the points discussed above, and any other
points the MSBB deems relevant. Such a disclosure scheme could allow the MSBB’s prospective
counterparties to decide for themselves whether they wanted to conduct business with an MSBB
given its communications policies. Lastly, we note that MSBB’s communications during a bid-
wanted process would still be subject to the general Rule G-17 standard stated in the Proposed
Guidance.

Bid-Related Issues
SIFMA agrees with the Proposed Guidance that it is inconsistent with Rule G-17 to submit fake
cover bids, to adjust a bid without the bidder’s knowledge, to fail to inform the selling dealer of

the highest bid, to accept bids after a sharp bid deadline, or to submit fictitious trade prices.

Recordkeeping/Record Retention

SIFMA agrees with the Proposed Guidance’s provisions addressing Rules G-8 and G-9, requiring
MSBBs to keep records of all bids (including “quick answer” bids), together with the time of
receipt, for at least three years, and prohibiting records of bids from being overwritten (e.g., when
new bids are entered).
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* * *

We wish to thank the MSRB and its staff for their work in developing the Proposed Guidance and
for this opportunity to comment on it. We would be pleased to discuss any of these comments in
greater detail, or to provide any other assistance that would help facilitate your review of the
Proposed Guidance. If you have any questions, please do not hesitate to contact the undersigned
at {212) 313-1130.

Respectfully,

Leslie M. Norwoaod
Managing Director and Associate
General Counsel
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cc: Securities Industry and Financial Markets Association
Municipal Executive Committee
Municipal Broker’s Brokers Committee
Municipal Legal Advisory Committee
Municipal Syndicate and Trading Committee
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O THEMUNICENTER.COM
FIXED INCOME MARKETPLACE

November 10, 2010

Peg Henry

Deputy General Counsel

Municipal Securities Rulemaking Board
1500 Duke Street

Suite 600

Alexandria VA 22314

Comments to Notice 2010-35
Dear Ms. Henry:

TheMuniCenter, LL.C. (“TMC"} is pleased to respond to the Municipal Securities Rulemaking
Board {“M5RB"} Notice 2010-35, Request For Comment on MSRB Guidance on Broker’s Brokers.
TMC is an electronic exchange for trading fixed income securities, Started in May of 2000, TMC
has grown to become a leader in facilitating electronic trading of fixed securities over its open
and anonymous platform. Over 250 firms trade daily on TMC, averaging approximately 2,200
municipal transactions. In 2009, TMC had almost 250,000 Bids Wanted totaling nearly 33
Billion in par amount,

TMC supports the efforts by the MSRB to define more clearly the rules for the Bids Wanted
process; however, we have concerns with the MSRB’s understanding of how a broker’s broker
operates, especially with respect to the limited nature of the information that is made available
to a broker from a client firm when executing a transaction

Rule G -18 - Brokers cannot use same level of care as a dealer to determine fair price

G-18 states “The broker’s broker must employ the same care and diligence in doing so as if the
transaction were being done for its own account”. This standard is not appropriate to apply to
a broker, as the broker does not always know the client or the parameters of the transaction. A
dealer has the relationship with the client and thus understands the fact and circumstances of
the possible sale, With this information, the dealer makes a decision as to the timing and
duration of the Bids Wanted process. For example, an unusually short auction process may be
appropriate if the dealer has arranged a swap on the other side. Lower priced bids would be
expected by the dealer, which could be acceptable given the parameters. The dealer dictates
these parameters to the broker, along with the specifics of the auction itself, such as bidding in
competition or open bid period. A broker’s responsibility is to carry out the auction process to

825 Third Avenus, 14th Floar, New York, NY 10022 « Tel: (B48) 375-1111 Fax: (646) 375-1160 « www.themunicerter.com
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the best of its abilities, given the conditions specified by the dealer. Thus, the dealer needs to
make the final determination of fair pricing, and the obligation of the broker should be to run
the auction process with the same care as if for its own account. By our estimate, the broker’s
market supports over 3,000 bids wanted daily. It is overly burdensome to require participants
to sign written waivers for exceptions. If the regulation were modified to fit the natural
process, than written waivers would only be required for aberrations. The responsibility of a
broker should be to maintain a fair process for both parties and to request written disclosure
for exceptions.

Rule G -17 - Broker to conduct auction in a fair manner for both buyer and seller

The notion in the Proposed Guidance that the broker “must not take any action that works
against the client’s [Le, the seller's] interest...subject to the ability of both the seller and the
bidder to agree in advarice of a transaction that the broker’s broker may represent the interest
of both the seller and the bidder” is inconsistent with market practice. The broker should
always represent both sides of a brokered transaction, and the standard of fair dealing should
apply to the auction process rather than to a single party to the transaction. The language
should state that the presumption is for the broker to represent both sides, unless stated in
writing that the broker is representing the buyer or the seller. As a neutral intermediary, the
broker should seek to conduct an auction process that is fair to all participants while helping to
find a fair market price. As an auction agent, the broker has the responsibility to both parties
that the auction is carried out according to the specified terms. Favoring one party over the
other can ultimately put a retail client at risk.

Rule G -13 — If a broker is distributing a quotation on behalf of another dealer, such broker
shall have no reason to believe that the price stated is not based on best judgment of the fair
market value,

The Proposed Guidance states that “directions to a specific bidder that it should “review” its
bid”, etc. are prohibited. However, if a broker is conducting an auction in a fair manner {in
accordance to Rule G-17), we would suggest that the broker’s broker has an equal responsibility
to both the buyer and seller as directed by the spirit of the language in that rule. As a neutral
intermediary, the broker should seek to conduct an auction process that is fair to all
participants and to find a fair market price. For reasons noted above, it is more difficult for a
neutral intermediary to assess price levels than for a dealer, but access to bid information from
multiple qualified participants helps with price discovery. If it appears {for exampie) that a firm
has mistakenly transposed a number and is materially away from the market, the broker under
G-13 should be able to notify the bidder. It is not in the best interest of the market to allow
dealers to execute at off market levels,

The Proposed Guidance also points out that accepting “bids after a bid deadline” is “deceptive,
dishonest, and unfair”. Market practice, however, is such that many bids wanted are submitted
without deadlines, but instead with “around” times; in other words, bidders are encouraged to
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bid without constraints as to deadlines. In such cases, there are no “late bids”. However, in an
auction with a firm deadline, the notion of fair practice would dictate that a broker notify a
dealer of an off-market bid, and the dealer would not be allowed to rebid if the discovery is
made after the bid time. In such cases, allowing such bids may in fact be appropriate, as the
market could benefit from another bona fide bid. It could also be unreasonable to re-run the
auction process if the mistake mentioned above is discovered in a timely manner and if the
market has not moved materially. Due to the high volumes of Bids Wanteds, traders do not
have the time to re-bid, and may even not bid if an item is out for bid repeatedly. The idea of
re-bidding could negatively affect the price of the item out for the bid. Regulation should
support price discovery, not discourage it, and having brokers check prices promotes market
efficiency by enabling traders to bid without fear of being “picked-off’. As long as the auction
terms are clearly defined, dealers and clients support this model and feel confident bidding.
The standards of fairness, reasonableness, and materiality have all been used in the current
guidelines and are dictated by the facts and circumstances of the market at the time of trade.
Any “checking” of bids should be documented for their reasons of notification.

Thank you for giving us the opportunity to respond.

Sincerely,

rrE

Th;:)mas 5. Vales
Chief Executive Officer
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Waolfe & Hurst Bond Brokers, Inc.
30 Montgomery Street
Jersey City, New Jersey

November 3, 2010

Peg Henry, Deputy General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re;  MSRB Notice 2010-35: Request for Comment on MSRB Guidance on
Broker’s Brokers

Dear Ms. Henry:

Please accept this letter as the response of Woife & Hurst Bond Brokers Inc. (hereinafter
“the firm™} to the Municipal Securities Rulemaking Board’s (hereinafter “MSRB™) Notice 2010-
35: Request for Comment on MSRB Guidance on Broker’s Brokers (“Proposed Guidance™),
dated September 9, 2010. The firm is concerned that the MSRB has a number of misconceptions
regarding the role of a broker’s broker in the municipal securities market. These misconceptions
have lead to the development of impractical, inefficient proposed rules that do not uitimately
serve the interests of the customers the regulatory bodies intend to protect. As discussed in
further detail below, many of the provisions in the Proposed Guidance may be applicable to
broker-dealers but cannot similarly be applied to broker’s brokers. The firm strongly suggests
that the MSRB recognize a clear distinction between broker-dealers and broker’s brokers and
amend its Proposed Guidance accordingly. Elimination of this distinction will ultimately lead to
the demise of the true broker’s broker and their important function in the market.

The Rules of the MSRB should reflect a more expansive, function-based definition of a
broker’s broker. As discussed further below, the Rules should be tailored to the role of a
broker’s broker as an agent instead of as a principal in a securities transaction. Moreover, it must
be noted that a true broker’s broker is an intermediary and does not effectuate transactions
directly with customers and therefore MSRR Rule G-30 never applies. In addition, a broker’s
broker should not be responsible under Rule G-17 for ensuring that all materia! information has
been disclosed to the dealer’s customer. These responsibilities belong to the broker-dealer.

While it generally supports the response to the Proposed Guidance filed by the Securities
Industry and Financial Markets Association (“SIFMA™), the firm notes that it does not effect
transactions with any customers, including institutional investors or sophisticated municipal
market professionals (“SMMP’s”). The firm believes that a true broker's broker cannot
effectuate transactions with such counterparts and that the MSRB’s definition should be so
modified. The use of a business model by broker’s brokers which authorizes transactions with
institutions and SMMP’s permits unfair dealing and should be prohibited.
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1. The Definition of a Broker’s Broker in the Proposed Guidance is Insufficient

The Proposed Guidance defines a broker’s broker as a “broker, dealer, or municipal
securities dealer that principally effects transactions for other brokers, dealers, and municipal
securities dealers (“dealers™) or that holds itself out as a broker’s broker.” This definition is
deficient and fails to adequately define the role and responsibilities of a true broker’s broker.

A broker’s broker has a very limited and unique role that is essential to the securities
market. A true broker’s broker acts solely as an intermediary agent on behalf of a broker-dealer
or dealer bank in effectuating contemporaneously matched debt securities transactions. A
broker’s broker does not do business with customers as defined by the MSRB. Moreover, a
broker’s broker does not maintain customer or proprietary accounts, or position securities. Thus,
a broker’s broker never acts as a “dealer” for it’s own account.

The definition set forth in the Proposed Guidance is so limited in scope that it does not
accurately depict the essential role of a broker’s broker in the securities market. Broker's
brokers play an important role in providing liquidity, efficiency, transparency and access to the
market. The firm recommends that the MSRB amend its proposed definition to reflect the
broker’s broker unique role in the market.

II. A Broker’s Broker Should be Considered an Agent of its Clients:
Broker-Dealers and Dealers Portions of Banks

The Proposed Guidance provides that a “broker’s broker effects principal transactions for
dealer clients.” According to the MSRB, the transactions of a broker’s broker are considered
principal transactions despite its agency relationship with one party. The firm strongly disagrees
with this assessment. The Proposed Guidance notes that a principal transaction is effectuated by
a broker’s broker when it .. .takes a position in a security sold by its dealer client, even if such
position is solely in the clearing or similar account of the broker’s broker and regardless of the
length of time such position is held...” According to the MSRB, a position is taken in the
securities when a broker’s broker preserves the anonymity of the seller and the buyer through the
clearing and settlement process,

The MSRB’s stance in this regard does not consider the true function of a broker’s
broker. A true broker’s broker does not act as a principal in the purchase or sale of municipal
securities. As defined by Section 3(a)(5)(A) of the Securities Exchange Act of 1934, a dealer is
“any person engaged in the business of buying and selling securities for his own account,
through a broker or otherwise.” Section 3(a}(4)(A) of the Act defines a broker as “any person
engaged in the business of effecting transactions in securities for the account of others.” Thus, a
broker-dealer 1s a firm engaged in the business of buying and selling securities for his own
account or for the account of others. A broker’s broker, however, acts as an intermediary
between broker-dealers and dealer portions of banks in effectuating the purchase and sale of
securities. Acting in this limited capacity, a broker’s broker does not participate in the decision
to buy or sell bonds nor does it exercise discretion as to the price or time at which a trade is
executed. At all times the broker’s brokers client controls the transaction and sets the parameters
for the auction in a bidwanted. As agent, the broker’s broker cannot complete a transaction
without prior approval from the broker-dealer. Thus, a broker’s broker acts as an agent for the
broker-dealer, or principal, in the transaction. As such, a broker’s broker has an obligation to act
in the broker-dealer’s interest and not to act for its own account.
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Moreover, a municipal broker’s broker does not maintain securities in its account or hold
securities for clients. Indeed, it is specifically barred from doing so by SEC Rule 15¢3-
1{a)(8)(31). All transactions must be contemporanecusly matched to ensure that the firm is not in
possession of securities. Prior to effectuating a transaction, the broker’s broker ensures that both
the selling broker-dealer and buying broker-dealer have bound themselves to the deal. Thus, a
proker’s broker cannot be considered to position securities or to be involved in principal
transactions since it only facilitates a pre-approved transaction between the selling broker-dealer
to the purchasing broker-dealer. The mere fact that securities pass through a clearing account
should not negate the true agency function of a broker’s broker.

The distinction between a broker’s broker and a broker-dealer, or an agent and a
principal, is critical and should be incorporated into the Proposed Guidance. A “broker’s broker”
that maintains securities or exceeds the scope of an intermediary in 2 municipal bond transaction
as discussed above should not be permitted by the MSRB 2) to hold itself out as a broker’s
broker or b) to register as a broker-dealer acting solely in the capacity of a broker’s broker. The
firm further suggests that the regulatory bodies not only recognize a distinction between broker’s
brokers and broker-dealers but also allow broker’s brokers to report all of their transactions as
agents.

II1 Broker’s Brokers Do Not Deal With Customers as Defined by the MSRB,
Including Institutions and SMMP’s

The Proposed Guidance provides that the MSRB acknowledges that some broker’s
brokers may effect occasional transactions with customers and that Rule G-30 applies if such
transactions are principal transactions, The MSRB Rules define a customer as, “any person other
than a broker, dealer, or municipal securities dealer acting in its capacity as such or an issuer in
transactions involving the sale by the issuer of a new issue of its securities.” As an intermediary
agent involved in the purchase and sale of debt securities on behalf of principal broker-dealers
and dealer portions of banks only, a true broker’s broker has no customers as defined by the
MSRB Rules. A broker’s broker does not deal with the public or institutions, and is never
involved in retail transactions. All of the clients of a broker’s broker are Financial Industry
Regulatory Authority (“FINRA”) member broker-dealers and dealer banks and are deemed to be
sophisticated.

A broker’s broker does not do business directly with the broker-dealer’s customers and
Rule G-30 should not be applicable to the broker’s broker. This is especially true since the
broker’s broker has no ability to determine that the price is “fair and reasonable in relation to
prevailing market conditions.” A broker’s broker acts strictly in the capacity of an auctioneer
that seeks the highest bids for the selling broker-dealer, or principal. Acting in this manner, the
broker’s broker does not have access to necessary information regarding it’s clients customer and
thus should not be given the responsibility for determining whether the winning bid obtained in a
bid-wanted auction results in a fair and reasonable price. The broker-dealer must ultimately bear
the responsibility for determining whether accepting the highest bid obtained is in the best
interest of the broker-dealer's customers. Based on these circumstances, a broker-dealer should
have the responsibility under the MSRB Rules for assessing the credit risk of a security and
providing its customers with material information that would affect price or yield and be relevant
to a reasonable investor. A broker's broker should never be subject to Rule G-30.
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IV. Broker’s Brokers Obtain and Disseminate Bids But are Not Responsible for Making
Fair and Reasonable Price Determinations Pursuant to MSRB Rule G-18

Rule G-18 states, “Each broker, dealer and municipal securities dealer, when executing a
transaction in municipal securities for or on behalf of a customer as agent, shall make a
reasonable effort to obtain a price for the customer that is fair and reasonable in relation to
prevatling market conditions.” This provision is also meant to apply to broker’s brokers acting
as an agent for a dealer. It is noted by the MSRB that Rule G-18 is considered satisfied by
broker’s brokers through bid-wanted auctions.

The firm contests the applicability as noted in the Proposed Guidance of Rule G-18 to
broker’s brokers. Rule G-18 applies when a broker, dealer, or municipal securities dealer acts
for or on behalf of a customer as agent. As noted above, a broker’s broker does not have
customers as defined by the MSRB and thus at no point acts “for or on behalf of a customer.”
Therefore, the obligation under Rule G-18 to ensure that a fair and reasonable price is provided
to the customer should not apply to a firm acting solely as a broker’s broker. The firm, however,
acknowledges its obligation to conduct a fair and reasonable process in a bid-wanted auction by
seeking out the highest bids for a selling dealer through the extensive dissemination of a bid-
wanted (cf. comments from the Brokers Advisory Committee in a publication of the Securities
Industry and Financial Markets Association (“SIFMA™) entitled The Role of Interdealer Brokers
in the Fixed Income Markets at page 4 stating, “IBD’s almost never know what the execution
price will be and they necessarily must work to find the best acceptable price to the buyer and
seller, in the hope of earning the right to facilitate that trade.”).

The Proposed Guidance provides that a broker’s broker has a duty to obtain and disclose
information regarding the fair market value of the securities and to ensure that its
recommendations are suitable for customers. As discussed above, a broker’s broker acts as an
auctioneer on behalf of broker-dealers and the dealer portion of banks, which are both deemed to
be professionals by FINRA. The broker’s broker does not opine as to the fair market value of
the securities but rather appropriately relies on the quotation/bid provided by the broker-dealer or
dealer portion of a bank on behalf of which the broker’s broker acts.

This point is further emphasized through Rule G-13(b)(ii), which provides, “If a broker,
dealer or municipal securities dealer is distributing or publishing a quotation on behalf of another
broker, dealer, or municipal securities dealer, such broker, dealer, or municipal securities dealer
shall have no reason to believe that the price stated in the quotation is not based on the best
judgment of the fair market value of the securities of the broker, dealer or mumcnpai securities
dealer on whose behalf such broker, dealer, or municipal securities dealer is distributing or
publishing the quotation” Pursuant to Rule G-13, a quotation is defined as “any bid for, or offer
of, municipal securities, or any request for bids for or offers of municipal securities, including
indications of ‘bid wanted” or “offer wanted’.™ Tt is the responsibility of the principal broker-
dealer to ascertain and disclose information relative to the fair market value of the securities as
well as to ensure that recommendations made to its customers are suitable. This position has
been reiterated by the MSRRB in the context of the applicability of Rule G-19 and G-30 to
transaction chains in its January 26, 2004 publication which provides, “It should be noted that, in
either case, the dealer retains the ultimate responsibility to its customer to ensure that the
customer’s price is reasonably related to market value.” Moreover, the MSRB’s April 30, 2002
Notice indicates that a broker’s broker effecting agency transactions for other dealers could
satisfy it’s G-18 responsibility regarding fair and reasonable prices if it’s services were
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“...explicitly limited to providing anonymity, communication, order matching and/or clearance
functions and the dealer does not exercise discretion as to how or when a transaction is
executed.”

It is not practical to place the responsibility of determining fair market value on a
broker’s broker. A broker’s broker cannot verify whether a given price is reasonable 10 a
particular customer or assess the suitability of a security for the broker-dealer’s customer since
the broker’s broker does not have access to the broker-dealer’s New Account Form, which
contains, among other things, the customer’s identity and information regarding the customer’s
investment goals and risk tolerance. The broker-dealer must be solely responsible for informing
its customer if it has been unable to determine a fair and reasonable price for the security,
Additionally, since it is possession of material information regarding the customer, the broker-
dealer should be exclusively responsible for determining whether a given security should be
recommended to its customer. Thus, a broker’s broker should disclose the highest bid obtained
to the broker-dealer who in turn is responsible for ensuring that the price is reasonably related to
the fair market value of the securities at issue. A broker’s broker, acting as an agent for a broker-
dealer or the dealer portion of a bank, should not be responsible for obtaining or disclosing the
fair market value of a security.

V. Broker’s Brokers Should Not be Responsible for Providing the Broker-Dealer’s
Customers with Material Information Pursuant to MSRB Rule G-17

Rule G-17 states, “In the conduct of its municipal securities activities, each broker,
dealer, and municipal securities dealer shall deal fairly with all persons and shall not engage in
any deceptive, dishonest, or unfair practice.” An MSRB publication dated July 14, 2009 provides
that Rule G-17 requires dealers to disciose material information to its customers regarding the
municipal securities involved in a given transaction. Notably, the MSRB’s May 30, 2007
publication discusses the responsibility of a dealer to ensure that it has “reasonable grounds” for
believing a municipal securities transaction is suitable for recommendation to its customer. The
Proposed Guidance reiterates the MSRB’s position that some broker’s brokers have customers.
As discussed above, a true broker’s broker does not have customers and the Proposed Guidance
should be amended to reflect this fact. Accordingly, the broker’s broker should not be required
to determine whether a given transaction is suitable for a broker-dealer’s customer nor should it
be responsible for ensuring that all material information has been disclosed to the dealer’s
customer.

The firm further contests the MSRB’s Proposed Guidance regarding preferential
treatment to bidders in bid-wanteds. The firm recognizes it’s responsibility under G-17 to refrain
from providing “last looks,” cover bids and from altering bids without informing bidders and
sellers. However, the firm maintains the position that it is not engaging in preferential treatment
by asking a bidder in a bid-wanted to check their bid where it was clearly submitted in error. In
taking this action, the broker’s broker ensures that the bid of the likely buyer is bona fide and
accurate as put forward, however, it does not advise the broker-dealer regarding the fair market
value or otherwise opine as to the bid itself. In essence, the broker’s broker is protecting the
integrity, transparency and efficiency of the market, Thus, interpreting Rule G-17 to require a
broker’s broker to provide all bidders the opportunity to adjust their bids is inefficient and
unworkable.
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V1. Concluding Remarks

in sum, a broker’s broker does not act as a principal in municipal securities transactions,
maintain or position securities, or act for its own account. A broker’s broker acts as an
intermediary agent on behalf of a broker-dealer or the dealer portion of a bank and does not deal
directly with customers as defined by the MSRB. Since it does not have any customers, a
broker’s broker should not be liable under Rule G-18 for ensuring that the fair market value of
the securities is provided to the broker-dealer’s customers. Moreover, a broker’s broker should
not be responsible for ensuring that all material information is disclosed to the broker-dealer’s
customers or that its recommendations are suitable for the broker-dealer’s customers. As it is
required to possess information regarding its customer’s identity and investment needs, the
broker-dealer is in the position to disclose information related to the fair market value of a
security as well as to assess whether a securities transaction is suitable for the customer. For all
of the reasons discussed, it is this firm’s position that a broker’s broker should be considered
distinct from a broker-dealer by the MSRB and other self-regulatory organizations, The
Securities Exchange Commission (“SEC”) previously permitted registration as a broker’s broker,
The SEC and other regulatory agencies should once again permit firms doing business as true
broker’s brokers to register as strictly broker’s brokers rather than as broker-dealers acting in the
capacity of broker’s brokers.

Regulatory agencies must acknowledge not only the distinction between broker’s brokers
and broker-dealers but also the benefits that the broker’s brokers offer to the bond market.
Broker’s brokers operate with limited liability and reduced capital in order to offer a unique
service to the market. Particuiarly in times of market stress, bond broker’s foster liguidity,
improve market efficiency, and posses the distinctive ability to identify interested dealers and
arrange trades. Rather than imposing impractical regulations on the broker’s broker, regulatory
bodies should strive to foster this specialized service, which enhances the market and ultimately
provides investors with liquidity and therefore incentive to continue investing in the bond
market.

We appreciate the opportunity given to the firm by the MSRB to comment on this
Proposed Guidance and welcome further discussion on the 1ssues addressed.

Sincerel

7Z

Q. Gene Hurs't'

|legal/wolfehurstumsrbimsrbresponse\MSRBResponseioRequestforCommentNotice 20 10-3 3




178 of 316

Wolfe & Hurst Bond Brokers, Inc.
30 Montgomery Street
Jersey City, New lersey

November 29, 2010

Peg Henry, Deputy General Counsel
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re:  MSRB Notice 2010-35: Request for Comment on MSRB Guidance on
Broker’s Brokers

Dear Ms. Henry:

Please accept this brief supplemental response on behalf of Wolfe & Hurst Bond
Brokers Inc. (hereinafier “the firm”) to the Municipal Securities Rulemaking Board’s
(hereinafter “MSRB™) Notice 2010-35: Request for Comment on MSRB Guidance on
Broker’s Brokers (“Proposed Guidance™), dated September 9, 2010.

The firm reiterates its position that the MSRB should define a broker’s broker as
an intermediary exclusively working for broker-dealers and dealer portions of banks. To
permit a broker’s broker to engage in securities transactions with sophisticated municipal
market professionals (“SMMP’s”) and institutional counter-parties is contrary to the
purpose of a broker’s broker. A broker’s broker acts as an intermediary agent and never
transacts business directly with customers, as they have been defined by the MSRB.
Allowing a broker’s broker to transact business directly with SMMP’s and institutions
creates confusion rather than the transparency sought by the regulatory bodies. Broker’s
brokers must be relied on to pravide a neutral, intermediary auctioneer-type role in the
marketplace. To do so, broker’s brokers must not be permitted to act in competition with
broker-dealers by effectuating transactions with the broker-dealers customers, including
SMMP’s and institutional counter-parties. The goal of transparency in the market would
be further bolstered if broker-dealers and regulators could be sure that broker's brokers
are dealing strictly with broker-dealers and dealer portions of banks. If this were the
case, the regulatory bodies could tailor the rules more clearly for broker’s brokers thus
enhancing the desired transparency and clarity in the market.

Furthermore, the MSRB's proposed rule requiring written disclosure if a broker’s
broker cannot determine “a fair and reasonable price... within a reasonable degree of
accuracy,” would create additional and unnecessary complexity not only to member
firm’s record keeping obligations and regulator’s review but also to the broker-dealer
community in assuring compliance in an already fast-paced environment. Generally,
expanding the business model and related rules applicable to broker’s brokers would
require regulators to undertake additional and unnecessary auditing responsibilities on
each and every transaction to ensure compliance.
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Rather than expanding the business model for a broker's broker, the rules
promulgated by the MSRB should reflect the limited nature of the broker's brokers

business. To provide further clarity, the regulatory bodies should recognize a separate
registration category for broker’s brokers.

We appreciate your willingness to consider this response on this important issue.

Sincerely,

0. Gene Hurst

cc: Leslie Norwood, SIFMA
Members of SIFMA MSBB Commiitee

[legalwolfehurstimsrb\msrbresponse\Second Response. Request. Comment. Notice 2010-35 ]
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Municipal Securiries
Rulemaking Board

MEREB NOTICE 2011-18 (FEBRUARY 24, 2011)

REQUEST FOR COMMENT ON DRAFT RULE G-43 (ON BROKER'S
BROKERS) AND ASSOCIATED AMENDMENTS TO RULES G-8 (ON
BOOKS AND RECORDS), G-9 (ON PRESERVATION OF RECORDS),
AND G-18 (ON EXECUTION OF TRANSACTIONS)

WW MSRB

INTRODUCTION

The Municipal Securities Rulemaking Board ("MSRB"} is requesting comment on draft Rule G-43 (on
broker's brokers), as well 85 associated draft amandments to Rule G-8 (on books and racords), G-9 {on
records preservation}, and G-18 (on execution of transactions). Under draft Rule G-43(e)(i#), a “broker’s
broker” means a broker, dealer, or municipal securities dealer that principally effects transactions for
cther brokers, dealers, and municipal securities dealers (“dealers”) or that holds itself out as a broker's
broker. A broker's broker may be a separate business or part of a larger business.

Comments should be submitted no later than April 21, 2011, Comments should be sent via e-mail to
Commentletters@msrb.crg. Please indicate the notice number in the subject line of the e-mail. To submit
comments via regular mail, please send them o Ronald W. Smith, Corporate Secretary, MSRE, 1500
Duke Street, Alexandria, VA 22314, Written comments wilt be available for public inspection on the
MSRB’s web site.

CQuestions about this notice should be directed to Peg Henry, Deputy General Counset, at 703-787-6600.
BACKGROUND

Both Securities and Exchange Commission ("SEC”) and Financial Industry Regulatory Authority
{"FINRA") enforcement actions have highlightad broker's broker activities that constitute clear violations of
MSRB rules [1] The MSRB recognizes that some broker's brokers make considerable efforts to comply
with MSRB rules. Given the nature of the rule violations brought to Hght by SEC and FINRA enforcement
actions, however, the MSRB determined that additional guidance and/or rulemaking conceming the
activities of broker's brokers was warranted,

The MSRB published a notice on September G, 2010 (the “Notice”) requesting comment on draft
guidance on the application of existing MSRB rules to broker's brokers. [2] The MSRB stated in the Notice
that some of the guidance might eventually take the form of a rule or rules. The MSRB received
comments from seven commenters [3] After reviewing the comments, the MSRB has determined io
reguest comment on draft Rule G-43 and associated draft amendments to Rule G-8, G-9, and G-18, as
an aliernative to the draft guidance set forth in the Notice.

The principat provisions of the revised draft amendments are summarized below. This summary is
followed by a discussion of the commentis received on the draft interpretive guidance set forth in the
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Notice. The MSRB considerad the merits of the comments and made certain revisions to the proposal, as
noted below.

SUNMMARY OF DRAFT RULE G-43

Draft Rule G-43(a) sets forth the basic duties of a broker's broker. Draft Rule G-43(a)(i) incorporates the
same basic duty currently found in Rule G-18. That is, a broker's broker must make a reasonable effort to
obtain a price for the dealer that is fair and reasonable in relation to prevailing market conditions. The
broker's broker must employ the same care and diligence in doing so as if the transaction were being
done for its own account.

Draft Rule G-43(a)(ii) provides that a broker’s broker must not take any action that works against the
client’s interest to receive advantageous pricing. Under draft Rule G-43(a){iil), the potential seller is
presumed {o be the client of the broker’s broker in a bid-wanted (as defined in draft Rule G-43(e){il}},
unless both the potential seller and the potential buyers {bidders) both agree in writing to duat
representation. This presumption does not apply in the case of offerings (as defined in draft Ruls G-43{e)

(vi))

Under draft Rule G-43{a)(iv), if the broker's broker believes that the highest bid received in a bid-wanted
or offering does not represent a fair and reasonable price in refation to prevailing market conditions within
a reasonable degree of accuracy, the broker’s broker must disclose that fact to its client or clients, in
which case the broker's broker may still effect the frade, if the client or clients acknowledge such
dgisclosure in writing. This provision of the draft rule does not require that the broker's broker communicate
with the client’s customer. It also does not require the dealer client of the broker’s broker to provide its
customer with this disclosure. However, a dealer client that receives this disclosure from a broker's broker
and wishes to accept the highest bid obtained by the broker's broker will need to satisfy itself that such
bid is, in Tact, a fair and reasonable price in order to satisfy its duty to its customer under Rule G-30,
which requires that the price paid to the customer be fair and reasonable,

Draft Rule G-43(b) and (¢) only concern bid-wanteds, not offerings. The Board determined that more
detailed guidance on the conduct of bid-wanteds was warranted, because bid-wanteds are a very
impartant component of secondary market liquidity for retail investors in municipal securities, and most of
the violations found by the SEC and FINRA have involved bid-wanteds, rather than offerings.

Draft Rule G-43(b) provides that a bid-wanted conducted in a manner that satisfies the requirements of
draft Rule G-43(c}) will generally satisfy the obligation of a broker's broker under draft Rule G-43(a){i) - to
make a reasonable effort to obtain a fair and reasonable price under prevailing market conditions.
However, whether the bid-wanied actually salisfies this duly will depend on the specific facts and
circumstances of the transaction, including whether the broker's broker has satisfied its duty of fair
dealing under Rule G-17.

Draft Rule G-43{c) provides rules for the conduct of a bid-wanted that a broker's broker must comply with
if the broker's broker is using the bid-wanted to satisfy s duty under draft Rule G-43(a) (ie., lo make a
reasonable effort to obtain a fair and reasonable price under prevailing market conditions). These
provisions are designed to increase the likelihood that the highest bid in the bid-wanted is fair and
reasonable. Many of the requirements of draft Rule G-43(c) address behavior that would also be a
violation of Rule G-17 {&.g., the prohibitions on providing bidders with “last looks” and enceuraging off-
market bids), although the requirements of draft Rule G-43 would not supplant those of Rule G-17.

Draft Rule G-43(d) provides that a broker's broker must adopt and follow policies and procedures
addressing certain enumerated matters, which are designed to result in a fair process consistent with the
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special role of the broker’s broker as an intermediary between two dealers. Although the draft rule would
not preclude broker’s brokers from having customers, it wouid prevert them from providing those
customers or other dealers not party to 8 fransaction with information about bid prices not available to the
general public on an equal basis or information on the ownership of securities.

SUMMARY OF DRAFT AMENDMENTS TO RULES G-8, G-8, AND G-18

The draft amendments 1o Rule G-8 and Rule G-2 would make it express that broker's brokers must retain
records of all bids received (whether amended or withdrawn) for three years, together with the time of
receipt.

tipon adoption of draft Rule G-43, the draft amendmaents to Rule G-18 would remove the sentence
concerning broker's brokers from Rule G-18, because the same language is included in draft Rule G-43

(ay(i).
DISCUSSION OF COMMENTS ON THE ORIGINAL DRAFT INTERPRETIVE GUIDANCE
Definition of Broker’'s Broker {4]

Comments Received. SIFMA said that the proposed definition of “broker’s broker™ does not sufficiently
define what a broker's broker is, or the limited nature of the activilies of a broker's broker. It also said that
the clause “or hoids itself out as a broker's broker” is unclear and should be omitted from any final
definition.

SIFMA proposed what it referred to as a “function-based definition,"]5] which would provide thata ®
municipal seciities broker's broker” is a broker, dealer, or municipal securities dealer that:

« acts as a disclosed agent or riskless principal in the purchase or sale of municipal securities for an
undisclosed registerad dealer, sophisticated municipal market professional {"SMMP"), or institutional
countaerparty,

+ does not have or maintain any municipal secunties in any proprietary or other accounts, other than
for clearance and settfement purposes;

« axacules equally matched transactions contemperaneously;

« does not carry any customer accounts; does not at any time receive or hold customer funds or
safekeep customer securities,;

+ does not participate in syndicates;

» acis in the limited agency capacity of providing liquidity, market information, order matching, and
anonymity through facilitation of transactions in the interdealer market;

« does not participate in the decision to buy or sell securities, exercise discretion as to the price at
which a transaction is executed, or determine the timing of execution; and

- is compensated by a commission, not a mark-up,

MSRB Response. The definition proposed by SIFMA would make i easy for a firm {o escape
classification as a broker's broker and, accordingly, avoid application of the rutes for broker's brokers. For
example, a firm could simply carry customer accounts and avoid classification as a broker’s broker,
because part of the definition of a broker's broker proposed by SIFMA is that the firm not carry customer
accounis. The MSRB continues to believe that the definition of broker’s broker used in the Notice s the
appropriate ong, The MSRB definition of broker's broker {in draft Rule G-43(e){iii})} is a functional
definition. It focuses on the key function of a broker’s broker -- effecting transactions in municipal
securities on behalf of other dealers.[6] The alternative clause "or holds itself out as a broker's broker”
was included in the definition because the burden should not be on the selling dealer to know whether a
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firm holding itself out as a broker's broker, in fact, principally effects trades for other dealers. The key is
the nature of the duty that the seliing dealer should reasonably expect to have owed to it.

However, the MSRB has decided to address some of the factors identified by SIFMA in draft Rule G-43.
Among other things, draft Rule G-43(d}{i}(C} prohibits broker’s brokers from maintaining any municipal
securities in any proprietary or other accounts, other than for clearance and setilement purposes, and
draft Rule G-43{d){i}{D} prohibits them from participating in syndicates or similar accounts for the
purchase of municipal securities. Draft Rule G~43(d){i{E) requires that broker's brokers execute equally
matched trades contemporaneously. Draft Rule G-43{d){i}F) does not require that broker’s brokers be
compensated by commissions. Instead, it requires that the compensation of the broker's broker to be
disclosed {o each confra-party in matched fransactions.

Broker's Brokers as Agents

Comments Received. SIFMA noted that the Notice provides that, for purposes of alt MSREB rules, a
transaction by a broker's broker will be considered a principat transaction, rather than an agency
transaction, if the securiies are held in any account of the broker's broker, even if only in its clearing
account. SIFMA argued that the Notice elevates form over substance. {7] Instead, SIFMA argued, in
determining the nature of the transactions, the MSRB should focus on the relationship of the broker's
broker and its counterparties, which SiIFMA said is a limited agency relationship [8] However, SIFMA
argued, even if a transaction is effected by a brokar's broker as an agent, the broker's broker should not
be required to disclose the identity of the other side of a transaction or express willingness to do so, as
ananymity is one of the primary services that broker’s brokers provide to their counterparties.

TMC argued that broker’s brokers should be permitted to serve as agents for both the potential seller and
bidders in all cases,

MSRB Response. Draft Rule G-43 no onger addresses whether broker's broker trades are principal or
agency trades, If a broker's broker has customers, its pricing obligations to them will be governead by
either Rute G-18, in the case of agency trades, or Rule G-30, in the case of principal trades. The MSRB
has also not proposed any changes to the dealer confirmation requirements of Rule G-12.

Draft Rule G-43(a)(iii} permits a broker's broker to act as agent for both potential seller and bidders in: (i)
a bid wanted, if it has received consent from the potential seller and bidders or (i) an offering. Unlike bid-
wanteds, in offerings selling dealers notify the broker’s broker at the commencement of the offering of the
price thay desire or are willing to accept. They understand that broker's brokers will negotiate between
them and bidders during the course of the offering. Offerings also tend to involve larger biocks of
securities and more frequently fraded securities than those involved in bid-wanteds. Given the abuses
that have occurred in bid-wanteds, the MSRB is unwilling to extend this duai agency concept without the
express consent of both parties. However, as noted below, the MSRRB requests comment on whether an
exception shouid be permitted for electronic trading systems that qualify as broker's brokers.

Non-Mandatory Guidance

Commenis Received. SIFMA supported the steps set forth in the proposed interpretive guidance that
may need to be taken o ensure that the bid-wanted process is fair and reasonable, but argued that they
should not be mandatory. since “the entire bid gathering process is subject to the control of the seller.”[9]

MSEB Response. Draft Rule G-43(b) provides that a bid-wanted conducted in a manner that satisfies the
requirements of the rule concerning bid-wanteds will generally satisfy the obligation of a broker's broker to
use a reasonable effort to obtain a price for the dealer that is fair and reasonable in relation to prevailing
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market conditions, depending on the specific facts and circumstances of the transaction. The draf rule
does not mandate the use of bid-wanteds, However, draft Rule G-43(c) provides that, if the broker's
broker uses a bid-wanted to satisfy ifs pricing obligation under the rule, the bid-wanted must be
conducted in the manner specified by the rule. Given the abuses of bid-wanteds highlighted by the SEC
and FINRA enforcemant actions, the MSRB considers it appropriate io mandate certain minimum steps
that broker’s brokers using bid-wanteds to satisfy their pricing obligation must take to help ensure that bid
-wanteds are conducted in a fair and reasonable manner. Selling dealers will atso benefit from having bid-
wanteds conducted in a uniform manner, subject to procedures designed te minimize unfair conduct.
Draft Rule G-43 would not preclude a broker's broker from using a bid-wanted process that does not meet
all of the provisions of section {¢) thereof, but such process would be less effective in establishing that the
broker's broker has used reasonable efforts to obtain a fair and reasonable price in relation to prevailing
market conditions as required under draft Rule G-43(a){i) and would require greater evidence of other
steps taken by the broker's broker to obtain such price.

Rule G-18 Standard Not Appropriate for Broker's Brokers

Comments Received. TMC and Wolfe & Hurst both argued that broker's brokers shouid not be required
to employ the same standard of care and diligence in executing transactions as if the transactions were
being done for their own account. They said that this standard should only apply to dealers in transactions
with customers.

MSRB Response. The MSRB disagrees with this comment, given the important role that broker's brokers
play in the secondary market for municipal securities, and particularly the provision of liquidity for retail
investors. However, the MSRB is seeking comment on whether there should be an exception for an
auction process conducted on an efectronic trading system by a broker's broker, without voice brokerage.

“Process-Based Rule”

Comments Received. SIFMA argued that the proposed guidance would change the rule from a *process
-based rule” to an "outcome-based rule” by requiring broker's brokers to determine whether the price
resulting from a bid-wanted is reasonable and nofifying the selling dealer in writing if the broker’s broker
cannot make that determination. SIFMA said that Rule G-18 does not require dealers effecting agency
trades for customers to take these actions[10] and that the proposed guidance inappropriately places the
primary burden on whether a transaction should occur on the broker’s broker, rather than on the selling
dealer. SIFMA argued that the selling dealer is in a better position to make a determination of whether a
price is fair than is a broker's broker.

MSRE Response. The MSRB disagrees with SIFMA that the duty of a broker's broker is solely to
conduct a well-run bid-wanted. As provided in existing Rule G-18, a broker’'s broker has an obligation fo
its dealer client to make a reasonable effort to obtain a fair and reasonable price in relation to market
conditions. However, as the MSRB stated in 2004, a widely disseminated and properly run bid-wanted wili
offer important and valuable information on the fair market vatue of a security. Accordingly, draft Rule G-
43(b) provides that a bid-wanted conducted in a manner that satisfies the requirements of the rule
concerning bid-wanteds will generally satisfy the obligation of a broker's broker to use a reasonable sffort
to obtain a price for the dealer that is fair and reasonable in relation to prevailing market conditions,
depending on the specific facts and circumstances of the fransaction.

SIFMA noted that “[e]stablished and reputable [broker's brokers] maintain full trading history on all items;
bid-wanted items (full description of all bid-wanted items), bid pads (programs confaining the history of all
firms that bid the item and the levels they bid, as weli as PASS history, i.e., all firms that passed on
bidding the item}, execution history and ticketing/operationaf history.” “The advaniage that [broker's
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brokers] have in the market is their continucus communication with the dealer community or “Street.”
“[Broker's brokers] often acquire knowledge of the various sectors of the municipal bond market,
knowiedge that individual dealers/banks may not have developed. it takes a considerable amount of
effort, expense, and determination for [a broker’s broker] to acquire sufficient knowledge of any local
market . . . ." The draft rule wouid merely require that broker's brokers use this knowledge or other
established industry sources of information, such as the MSRB's Electronic Municipal Market Access
(“EMMA") system, 1o help confirm that their primary method of obtaining a price for the security is
reasonable. The MSRB expects that, if broker's brokers were selling securities for their own account, they
would take all of their knowledge about the securities into account in determining whether the bid-wanted
had resuited in a fair and reasonable price.

The draff rule concerns the activities of broker's brokers. Draft Rule G-43 does not draw an analogy
between the duly of a broker's broker and the duty of a dealer serving as agent fo a customer. It also
does not address whether Rule G-17 would already reguire a dealer effecting an agency trade for a
customer to provide disclosure if it did not consider the trade price to be fair and reasonable. The MSRB
will consider fssuing further guidance on that subject in the future.

Duty of Broker’s Broker

Comments Received. SIFMA objected to the proposal that if, after a reasonabie effort, the broker's
broker cannot determine a fair and reasonable price within a reasonable degree of accuracy, the broker's
broker may still effect the trade with its dealer client if it discloses that fact to the dealer client and the
selling dealer acknowledges such disclosure in writing. SIFMA argued that this provision “places the
primary burden of determining whether a transaction should occur on the {broker's broker], rather than on
the sellers of the securities."[11]

MSRB Response. The information about the value of municipal securities provided to 2 selling dealer by
a broker's broker is only one factor that the dealer must take into account in determining a fair and
reasonable price for its customer. In fact, in 2004, the National Association of Securities Dealers
{*NASD") announced that it had fined eight dealers for relying solely on prices obtained in bid-wanteds
conducted by broker’s brokers, which the NASD found to be significantly below fair market value [12] In
that same year, the MSRE said that “particularly whan the market value of an issue is not known, a dealer
{or & broker's broker subject to the raquirements of Rule G-18) may nead to chack the results of the bid
wantad process against other objective data to fulfill #s fair pricing obligations . . . "

Draft G-43(a)(iv) only requires that the broker's broker notify its client that it has not been able to
determine a fair and reasonable price for the securities in relation to prevailing market conditions. The
broker's broker is not required to provide notice to other parties, including the selling dealer’s customer.
[13] The selling dealer is then on notice that it must take additional steps to determineg a fair and
reasonable price for the securities. For example, a selling dealer may be aware of avents unknown 1o the
broker's breker, because they are not required to be reported to the MSRB's EMMA systemn, which may
have a material effect on the price of the security.,

Harm to Secondary Market

SIFMA argued that, as a result of the required notice and required seliing dealer acknowledgement, “the
secondary market for municipal securities could be harmed because dealers may be discouraged from
committing capital to the municipal securities secondary market, especially to lower-rated securities, retail
-sized blocks and any security in a volatiie market."[14]
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MSRB Response. SIFMA's main objection seems to be that the provision of such notice, coupled with a
requirement of written acknowiedgement by the client or in certain cases clients, would slow down trading
and discourage ths purchase of retail blocks of securities, because dealers might have to do their own
research to determine fair market vaiue. The MSRB believes that most retail customers would prefer a
better price {0 a speedy frade. Furthermore, the MSRB considers SIFMA’s argument to be exaggerated
and periious. If a well-run bid-wanted is an effective means of determining fair market value, there should
be few instances in which & broker's broker would need to provide its client or clients with notice that it
coutd not determine a fair and reasonable price for securitias in relation to prevailing market conditions
with a reasonable degree of accuracy. This notice assists dealers by putting them on notice as to which
potential trades require particular scrutiny. SIFMA’s letter contains a st of the various sources of
information to which dealers have access to assist them in making pricing determinations, in addition te
the information they receive from broker's brokers.

Alternative to Proposed Disclosure re Pricing

Comments Received. Hartfield, Titus suggested that, as an alternative o the requirement that a broker's
broker provide written disclosure to its client when it could not determine with a reasonable degree of
accuracy that the highest bid represented a fair and reascnable price, a broker's broker should inform the
selling dealer if it had reason to befieve that a bid was either above or below certain parameters that the
broker's broker would establish for this purpose and disclose {o dealers. The broker's broker wouid then
foliow the dealer's dirsctions on what actions io take.

MSRB Response. The fact that a bid deviates significantly from recent trade prices for the same security
may be one indication to the broker's broker that the bid may not reprasent a fair and reasonabie price
under prevailing market conditions and cause the broker's broker to communicate that concern fo the
seiling dealer. See the discussion of comments received on erronecus hids, below.

Customers

Comments Received. Wolfe & Hurst commented that, “The use of a business model by broker's brokers
that authorizes transactions with institutions and SMMPs permits unfair dealing and should be prohibited.”

SIFMA made a number of comments about the sections of the Notice concerning customers of broker's
brokers. It stated that the proposed guidance regarding transactions with customers does not
appropriately reflect the fimited and sophisticated nature of the counterparties of broker’s brokers, which
are either SMMPs or other institutional investors. Furthermore, SIFMA argued, the MSRB should consider
revising its definition of SMMP to aflow more institutional customers to qualify as SMMPs. For example,
SIFMA objected to the requirement that, to be an SMMP, an institutional investor must have at least $100
mitiion invested in municipal securities in the aggregate in its portfolio and/or under management. SIFMA
said that broker's brokers should be able to choose the means by which they disclose to their dealer
clients that they also have customers (e.g., website disclosure or written communications to all
counterparties including other important information). While SIFMA agreed that counterparty-specific
information should not be shared with other counterparties, it argued that the MSRB proposal would
appear to prohibit any market-reiated communication from a broker’s broker to a customer. It said that
information about current bids for similar securities is useful information that broker's brokers should be
able to share [15]

MSRB Response. The MSRB is concerned that precluding broker’s brokers from having customers
might be viewed as anti-competitive. However, the MSRB is also concerned about polential abuses
altributable to customer relationships and, as noted below, specificaily requests comment on whether a
broker's broker should be permitted to have customers. The MSRB has determined not to change the
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definition of SMMP at this time. Draft Rule G-43(d)(i)(H)} permits a broker's broker to provide any person,
including custorners, with inforrmation about bid prices if the broker’s broker makes such information
available to all market participants on an equal basis at no cost, together with disclosure that any bids
may not represent the fair market value of the securities, and discloses publicly that it will make such
information public. Otherwise, it may only disclose information about bid prices to its selling dealer client
and, in the case of the winning bidder, the cover bid. Draft Rule G-43(d)(i}{), however, prohibils a
broker’s broker from disclosing non-public information about the ownership of municipal securities to any
person, including customers, The draft rule also provides for the disclosure by broker's brokers that they
have customars o be in writing, with the specific manner left to the discretion of the broker's broker.

Self-Dealing

Comments Received. SIFMA agreed with the provisions of the proposed guidance that preciude self
dealing by a broker's broker and stated that broker’s brokers should never trade securities for their own
account.

MSRB Response. Draft Rule G-43(d)(){G) incorporates this prohibition.

Erronecus Bids

Comments Received. SIFMA said that broker’s brokers should be able to contact bidders for clarification
if their bids are “clearly erronaous,”[16] stating that the acceptance of clearly ervonecus bids is a violation
of Rule G-13 (on quotations relating to municipal securities).[17] SIFMA argued that a requirement that a
broker's broker contact aifl bidders in a bid-wanted, rather than only a particular bidder, could lead to
unintended consequences to the detriment of the auction process. Furthermore, SIFMA szid that broker's
brokers should be able to let bidders know where they stand in the bid process after the deadline for the
submission of bids.[18]

MSRB Response. The MERE is concerned that bid-wanteds have been conducted in a manner in which
broker's brokers engage in discussions with selected potential bidders throughout the bid-wanted, and
certain bidders have developed the practice of waiting until very fate in the process to submit their bids
after they have been told that bids have been placed that potential sellers find to be acceptable. Thera is
too much opportunity for abuse if broker's brokers are allowed to contact bidders selectively regarding bid
prices prior to the deadline far the submission of bids, in the past, broker's brokers have used such
communications to suggest indirectly to bidders that they could fower their bids and stili submit winning
bids. The MSRRB does not befieve that it is sufficiently protective of the integrity of the bid-wanted process
to rely on the certifications of broker’s brokers that their communications with bidders only concern “clear
errors.” Draft Rule G-43(c)(vi} generally permits such contacts only after the bid deadline and does not
permit bids to be changed after the deadline,

The MSRB does not consider the acceptance of a bid and communication of that bid fo the selling dealer
alone 1o be the publication or distribution of a quote within the meaning of Rule (3-13. Nevertheless, the
MSRB is concerned that certain trades may be effected at erroneous prices and that such prices will then
be reported on EMMA within 15 minutes, creating a misperception about the true fair market vaiue for
such securities. Accordingly, Rule G-43{c)(vi} permits broker's brokers to notify bidders about potential
errors in their bids in two ways: {1) First, the broker's broker may contact the particular bidder that it
suspects has submitted a bid in error after first receiving written permission from the selling dealer to do
s0. This writing may fake the form of an e-mail or other electronic communication. (2} Second, the
broker's broker may notify all bidders for the security that a potentially erronecus bid for the security has
been submitted and offer all bidders the opportunity to adjust their bids. In order to utilize this second
alternative, the broker's broker must have provided advarnice disclosure to the client that such
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communications may occur and all bidders are given the opportunity to adjust their bids. This disclosure
may be provided in the terms and conditions of the broker’s broker services previously agreed to by the
client.

As noted below, the MSRB requests comment on whether the MSRB should permit electronic trading
systems lo salisly the requirements of draft Rule G-43(a){iv) and {c){vi) by providing notification to a
bidder of a potentially erroneous bid by means of an automatically generated electronic communication to
such bidder that its bid deviates from the most recently reported trades for the security by more than a pre
-determined amount, coupled with an autormatic electronic direction that the bidder must re-submit its bid
if it wishes the bid to be accepted.

Rule G-17

L-omments Received. SIFMA agreed that it is inconsistent with Rule G-17 to submit fake cover bids,
adjust a bid without the bidder's knowledge, fail to inform the selling dealer of the highest bid, accept bids
after a sharp bid deadiine, or submit fictitious trade pricas.[19]

MSRB Response. MSRB Rule G-14{a) already prohibits the submission of fictitious trade prices. Draft
Rude G-43 prohibits the rest of this behavior.

Records of Bids

Comments Received. SIFMA agreed that broker’s brokers should be required to keep records of all bids,
together with the time of receipt, and that broker's brokers should be prohibited from overwriting bids.

MSRE Response. The draft amendments o Rules G-8 and G-9 contain these requirements.
Bid Deadlines

Comments Received. TMC argued there should be no precise deadlines for the submission of bids.

MSRB Response. Draft Rule G-43(c){v) does not require that there be a precise deadiine for the
submission of bids. However, it does provide that, if there is a precise or “sharp” bid deadline, the broker's
broker may not accept bids after that deadline or aliow bids to be changed after that deadline.

ok ok ok Kk

The MSRB requests comment on all aspects of the proposal, including in particular: (i) whether a broker’s
broker should be permitted to have customaers; (ii) whether the rules for electronic trading systems that
qualify as broker's brokers should differ from those for voice brokers and, if so, in what specific manner.
With regard to electronic trading systems, the MSRB specifically requests comment on (a) whether dual
agency shouid be permitted in bid-wanteds without the requirement to obtain prior written consent from
both the selling dealer and bidders; and (b} whether the MSRB should permit such systems to satisfy the
requirements of draft Rule G-43(a){iv) and (c)(vi) by providing notification to a bidder of a potentially
erronaous bid by means of an automatically generated electronic communication to such bidder that its
bid deviates from the most recently reported trades for the security by more than a pre-determined
amount, coupled with an automatic electronic direction that the bidder must re-submit its bid if it wishes
the bid to be accepted.

February 24, 2011

* k k kX
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Text of Draft Rule G-43
Rule G-43 Broker's Brokers
(&) Duty of Broker's Broker,

{i) Each dealer acting as a "broker’s broker” with respect to the execution of a transaction in
municipal securities for or on behalf of another dealer shall make a reasonable effort io obtain a
price for the dealer that is fair and reasonable in relation to prevailing market conditions. The
breker's broker must employ the same care and diligence in doing so as if the transaction were
being done for its own account.

{il} A broker's broker that undertakes to act for or on behaif of another dealer in connection with a
transaction or potential transaction in municipal securities must not take any action that works
against the client’s interest to receive advantageous pricing.

{iii} In an offering, a broker’s broker may represent both the potential seller and the bidders. In a
bid-wanted, the client of the broker's broker is presumed to be the potential seller and a hroker's
broker may not represent both the potential seller and the bidders unless that is disclosed
prominently and both parties agree in writing to such dual representation. in the case of the
potential selier, such written agreement must occur at or prior to the time the seller directs the
broker's broker to try {o find bidders. In the case of bidders, such written agreement must occur
prior to the submission of a bid by such bidder.

{iv} If the broker’s broker believes that the highest bid received in a bid-wanted or offering does
not represent a fair and reasonabie price in refation to prevaiting market conditions within a
reasonable degree of accuracy, the broker's broker must disclose that fact to its client or, if the
brokar’'s broker represents both parties in accordance with paragraph (i} of this section, clients,
in which case the broker’s broker may still effect the trade, if the client or clients acknowledge
such disclosure in writing,

{b) Use of Bid-Wanteds. A bid-wanted conducted in a manner that satisfies the requirements of section
{c) of this rule will generally satisly the obligation of a broker's broker under section (a)(i) of this rule,
depending on the specific facts and circumstances of the transaction,

{c) Conduct of Bid-Wanteds. If a bid-wanted is used o help the broker's broker satisfy its obligation under
section {a) of this rule, it must be conducted in the following manner:

(i} A broker's broker must disseminate a bid-wanted widely {including, but not limited to, the
underwriter of the issue and prior known bidders on the issue, fo the exient reasonably feasible)
to obtain exposure to multiple dealers with possible interest in the block of securities, although
no fixed number of bids is reguired.

{it) If securities are of limited interest {e.q., small issues with credit quality issues and/or features
generally unknown in the market), the broker's broker must reach dealers with specific
knowledge of the issue or known interest in securities of the type being offered.

(i) A broker's broker may not encourage off-market bids.

{iv) A broker’s broker may not give preferential information to bidders in bid-wanteds on where
they currently stand in the bidding process (including, but not limited to, “last looks,” directicns to
a specific bidder that it should “review” its bid or that its bid is “sticking ouf”).
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{v} if the broker’s broker or its client has imposed a precise, or “sharp,” deadline for the
acceptance of bids, the broker's broker must not accept bids or changes to bids after the bid
deadline.

{vi} A broker’s broker may not contact a bidder in a bid-wanted about its bid price prior to the
conclusion of the auction process, unless the broker’s broker believes that the bid has been
submitied in error and: (A} the broker's broker has received writlen permission from the client to
do so, or (B} there is advance disclosure to the client that this may happen and all bidders are
given the opportunity to adjust their bids. Otherwise, discussions with bidders during a bid-
wanted must be fimited to discussions ahout the characteristics and quality of the security.

(vit) A broker's broker may not adjust a bid without the bidder's written instruction.
(viii) A broker’s broker must not fail to inform the selling dealer of the highest bid.

{ix) A broker's broker must check the results of the bid-wanied process against other chiective
data (e.g.. recent transaction prices for the securities in question or for similar securities).

(&} Policies and Procedures.

{i} As part of the written supervisory procedures reqguired to be adopted, maintained and
enforced by a broker's broker under Rule G-27(c), a broker’s broker must adopt and comply with
policies and proceduraes that;

(A) disclose the nature of its undertaking for the client;

{B) disclose the manner in which the broker's broker will conduct bid-wanteds and
offerings;

{C} prohibit the broker’s broker from maintaining municipal securities in any proprietary
or other accounts, other than for clearance and settlement purposes;

{D) prohibit the broker’s broker from participating in syndicates or similar accounts for
the purchase of municipal securities;

{E) require the broker’s broker to execute equally matched trades contemporaneously;

(F) require the compensation of the broker’s breker to be disclosed to each contra-party
in matched transactions;

{G) prohibit seif-dealing;

{(H) prohibit the broker’s broker from providing any person other than a selling dealer
client (that may receive all bid prices) and the winning bidder (that may receive only the
price of the cover bid) with information about bid prices, unless the broker’s broker
makes such information available to all market participants on an equal basis at no
cost, together with disclosure that any bids may not represent the fair market value of
the securities, and discloses publicly that it will make such information public;

{1} prohibit the broker's broker from disclosing confidential, non-public information about
the ownership of municipal securities to any parson; and
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{J) if a broker's broker has customers, provide for the disclosure of that fact to both
sellers and bidders in writing,

(i} The broker’'s broker must disclose the policies and procedures adopted pursuant to
subsection (d)(i) of this rule to sellers and bidders in writing at ieast annually and post such
policies and procedures in a prominent position on its website,

{e) Definitions.
(i) “Bidder" means a potential buyer in a bid-wanted or offering.
(i) “Bid-wanted” means an auction for the sale of municipal securities in which:

{A) the poteniial seller does not specify a minimum or desired price for the securities
that are the subject of the auction at the commencement of the auction;

(B} the identities of the bidders and the potential seller are not disciosed prior to the
conclusion of the auction, other than to the broker's hroker:

{C} bidders must submit bids for the auctioned securlties fo the broker’s broker; and
(D} the potential seller decides whether to accept the winning bid.

{iii) “Broker's broker” means a dealer, or a separately operated and supervised division or unit of
a dealer, that principally effects transactions for other dealers or that holds itself out as a
broker's broker. A broker's broker may be a separate company or part of a larger company.

{iv) "Cover bid” means the next best bid after the winning bid.
{v) “Dealer” means broker, dealer, or municipal securities dealer,

{vi) For purposes of this rule, “offering” means a process for the sale of municipal securities in
which:

{A) the potential seller specifies a minimum or desired price for the securities as part of
the offering, at the offering’s commencement;

{B) the identities of the potential seller and the bidders are not disclosed prior to the
conclusion of the offering; and

(C) a broker’s broker negotiates between the potential seller and the bidders to arrive at
a price acceptable to the parties.

Text of Draft Amendments to Rules G-8, G-9, and G-18
Rule G-8
Books and Records fo be Made by Brokers, Dealers and Municipal Securities Dealers

(&) Description of Books and Records Required to be Made. Except as otherwise specifically indicated in
this rule, every broker, dealer and municipal securities dealar shail make and keep current the following
books and records, to the extent applicable to the business of such broker, dealer or municipal securities
dealer;
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{i} - {xxiv) No change.

(xxv) Broker's Brokers. A broker’s broker {as defined in Rule G-43(d)(iii}} shal} maintain
records of all bids for municipal securities that it receives, together with the time of

receipt.

(D) - {e) No change.

(f) Compliance with Rule 17a-3. Brokers, dealers and municipai securities dealers other than bank
dealers which are in compliance with rule 17a-3 of the Commission will be deemed fo be in compliance
with the requirements of this rule, provided that the information required by subparagraph {a){iv}{D} of this
rule as it relates to uncompleted transactions involving customers; paragraph (a)(vill); and paragraphs (a)
{xi} through (a){xxv}{xxiv} shall in any event be maintained.

Rule G-9
Preservation of Records
{a) No change.

{b} Records fo be Preserved for Three Years. Every broker, dealer and municipal securities dealer shall
preserve the following records for a period of not less than three years:

{1} - {xv) No changs.
{xvi) the records to be maintained pursuant to rufe G-8(a}{xxii); and
{xvil} the records to be maintained pursuant to Rule G-8{a)(xxiiik_and

{xviii) the records to be mainfained pursuant to Rule G-8{a){xxv).

Rule G-18
Execution of Transactions

Each broker, dealer and municipal securities dealer, when executing a fransaction in municipal securities
for or on behalf of a customer as agent, shall make a reascnable effort to obtain a price for the customer

that is fair and reasonable in relation to prevailing market conditions. A-broker-dealer-or-municipal

33

[1} FINRA v. Associated Bond Brokers, Inc. Letter of Acceptance, Waiver and Consent No.
E052004018001 (November 19, 2007) (setllement in connection with alleged violation of Rule G-17 by
broker's broker due to lowering the highest bids to prices closer to the cover bids without informing either
bidders or sefiers); FINRA v. Butler Muni, LLC Letter of Acceptance, Waiver and Consent No.
2006007537201 (May 28, 2010) (settlement in connection with alleged viotation of Rule G-17 by broker's
broker due to failure to inform the seiler of higher bids submitted by the highest bidders); D. M. Keck &
Company, Inc. d/b/a Discount Munibrokers, ef al., Exchange Act Release No. 56543 (September 27,
2007) {settlement in connection with alleged violation of Rules G-13 and G-17 by broker's broker for
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failure to disseminate fake cover bids to both seller and winning bidder: also settlement in connection with
aileged violation of Rules G-14 and G-17 by broker’s broker due to payment to seller of more than highest
bid on some trades in return for a price lower than the highest bid on other trades, in each case reporting
the fictitious trade prices to the MSRB's Real-Time Trade Reporting System); Regional Brokers, Inc. et
al., Exchange Act Release No. 56542 (September 27, 2007) (settlement in connection with alleged
viclation of Rules G-13 and G-17 by broker's broker for dissemination of fake cover bids to both selier and
winning bidder; broker's broker altegedly violated Rule G-17 by accepting bids after bid deadline}, SEC v,
Wolfe & Hurst Bond Brokers, Inc. et al., Exchange Act Release No. 58913 (May 13, 2008) (setflement in
connection with alleged violation of Rule G-17 by broker’s broker for dissemination of fake cover bids to
both seller and winning bidder and for fowering of the highest bids to prices closer to the cover bids
without informing either bidders or sellers). These cases also involved violations of Rules G-8, G-9, and G
-28.

{2] MSRB Notice 2010-35 (September 9, 2010),

[3] Associated Bond Brokers, Inc. ("ABBI");, Harffield, Titus & Donnelly, LLC {"Hartfield™); Regional
Brokers, Inc. ("RBI"}; RW Smith & Associates (“RW Smith™): Securities industry and Financial Markets
Association ("SIFMA"); TheMuniCenter, LL.L.C. (“TMC”), and Woife & Hurst Bond Brokers, Inc. {"Wolfs &
Hurst™).

{4} The Notice provides: “For purposes of this notice, “broker’s broker” means a broker, dealer, or
municipal securities dealer that principatly effects transactions for other brokers, dealers, and municipal
securities dealers (“dealers”) or that holds itself out as a broker's broker. A broker's broker may be a
separate company or part of a larger company.”

5] See also Letter of Wolfe & Hurst.

[6] Currently, “broker’s broker” is not specifically defined by MSRB rules. Pursuant to Rule D-1, therefore,
the definition of “broker's broker” promulgated by the SEC under the Securities Exchange Act of 1934
controls. This definition, developed for purposes of the SEC’s net capital rules, provides: “The term
municipal securities "brokers' broker" shall mean a municipal securities broker or dealer who acts
exclusively as an undisclosed agent in the purchase or sale of municipal securities for a registarad broker
or dealer or registered municipal securities dealer, who has no "customers” . . . and whao does not have or
maintain any municipal securitias in its proprietary or other accounts.”

[7] See also Letter of Hartfield.

i8] See also Lettars of Hartfield and Weife & Hurst,

9] See also Letters of Hartfield and TMC.

[10] See also Letter of Hartfield.

[11] See also Letter of Woife & Hurst.

[12] See hitp:/iwww finra.org/Newsroom/NewsReleases/2004/P0 11465,

[13] Contrary to the statements in the Letter of Wolfe & Hurst, the MSRB has not proposed that broker's
brokers have any duty to the customers of their selling dealer clients.

[14] See alsc Letters of Hartfield and TMC.

{15} See also Letter of Hartfield.
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[16] See also Letter of Wolfe & Hurst.
{171 See a/so Letter of TMC.

{18} See also Lettars of Hartfield and RBL.
[18] See also Letter of Wolfe & Hurst.

©2012 Municipal Securities Rulemaking Board. Al Righis
Reserved.
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Alphabetical List of Comments on MSRB Notice 2011-18 (February 24, 2011)

1. American Municipal Securities, Inc.: Letter from John C. Petagna, Jr., President, dated April
26,2011

2. Barker, Bill: E-mail dated April 18, 2011

3. Bond Dealers of America: Letter from Mike Nicholas, Chief Executive Officer, dated April
21,2011

4. Chapdelaine & Co.: Letter from August J. Hoermer, President, dated May 5, 2011

5. Conners & Company, Inc.: E-mail from Jay White dated April 13, 2011

6. Foard, Dale: E-mail dated April 21, 2011

7. Hartfield, Titus & Donnelly, LLC: Letter from Mark J. Epstein, President and Chief
Executive Officer, dated April 21, 2011

8. KeyBanc Capital Markets Inc.: E-mail from Michael A. Burrello, Managing Director,
Municipal Trading and Underwriting, dated April 21, 2011

9. Kiley Partners, Inc.: E-mail from Michael Kiley dated April 12, 2011

10. Knight BondPoint: Letter from Marshall Nicholson, Managing Director, dated April 21,
2011

11, MLE. Allison & Co., Inc.: E-mail from Christopher R. Allison, Chief Financial Officer, dated
April 20, 2011

12. National Alliance Securities: E-mail from Bob Barnette, Municipal Trader, dated April 21,
2011

13. Oppenheimer & Co., Inc.: Letter from Marty Campbell, Senior Director, Municipal
Underwriting & Trading

14, Potratz, Jay: E-mail dated April 21, 2011

15. R. Seelaus & Co., Inc.: E-mail from Richard Seelaus dated April 13, 2011

16. Regional Brokers, Inc.: Letter from Joseph A. Hemphill, III, CEO, and H. Deane Armstrong,
CCO, dated April 21, 2011

17. Regional Brokers, Inc.: Letter from Joseph A. Hemphill, III, President and CEO, and H.
Deane Armstrong, CCO, dated May 12, 2011

18. RH Investment Corporation: Letter from Andrew L. "Bud" Byrnes, I, Chief Executive
Officer, dated April 21, 2011

19. Robbins, Leonard Jack: Letter dated May 1, 2011

20. RW Smith & Associates, Inc.: Letter from Paige W. Pierce, President and CEO, dated April
27,2011

21. Securities Industry and Financial Markets Association: Letter from Leslie M. Norwood,
Managing Director and Associate General Counsel, dated April 29, 2011

22. Securities Industry and Financial Markets Association: Letter from Leslie M. Norwood,
Managing Director and Associate General Counsel, dated April 29, 2011

23. Seidel & Shaw, LLC: Letter from Thomas W. Shaw, President

24. Sentinel Brokers Company, Inc.: E-mail from Joseph M. Lawless, President, dated April 12,
2011

25. Sentinel Brokers Company, Inc.: E-mail from Joseph M. Lawless, President, dated April 13,
2011
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26. Seven Points Capital: E-mail from Jerry Racasi dated April 13, 2011

27. Stifel, Nicolaus & Company, Incorporated: E-mail from Andy Jackson dated April 20, 2011
28. Stoever Glass & Co.: Letter from Frederick J. Stoever, President, dated April 15, 2011

29. TheMuniCenter, LLC: Letter from Thomas S. Vales, Chief Executive Officer, dated April
21,2011

30. Tradeweb Markets LL.C: Letter from John Cahalane, Managing Director, Head of Tradeweb
Retail, dated May 3, 2011

31. Walsh, John: E-mail dated April 21, 2011

32. Wiley Bros.-Aintree Capital, LLC: E-mail from Keener Billups, Managing Director, dated
April 26, 2011, corrects Wiley Bros.-Aintree Capital, LLC: E-mail from Keener Billups,
Managing Director, dated April 13, 2011

33. William Blair: E-mail from Tom Greene dated April 21, 2011

34. Welbourn, Steve: E-mail dated April 21, 2011

35. Wolfe & Hurst Bond Brokers, Inc.: Letter from O. Gene Hurst, President, dated April 25,
2011, corrects Wolfe & Hurst Bond Brokers, Inc.: Letter from O. Gene Hurst, President, dated
Aprl 21, 2011

36. Ziegler Capital Markets: E-mail from Kathleen R. Murphy dated April 13, 2011
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April 26, 2011 Building wealth for the retirement years. .. providing income to enjoy them

Ronald W. Smith,
Corporate Secretary
MSRB

1900 Duke Street
Alexandria, VA 22314

Re: Comments on Notice 2011-18 — Broker’s Brokers
Dear Sir:

The following comments are submitted relative to the proposed rule regarding brokers’
brokers (MSBB). While our firm is not an MSBB, we are active in the secondary market for
municipal bonds, and are interested in the proposed rule and how it may affect the liquidity in
market.

The MSBB’s do provide a useful service in enhancing market liquidity. In addition to the
electronic services available for submitting bids, the MSBB’s provide additional services in
soliciting and obtaining bids.

It is a concem that the proposed rule will have unintended consequences and will interfere
with the liquidity of the market. It seems inappropriate to place the MSBB’s in the position of
monitoring fair pricing. Our firm does not rely on information from them in determining fair
pricing of municipal bonds, and would not rely only on such information from an MSBR if
the rule is adopted as drafied. We are expected to price appropriately and we make every
effort to do so and we use information sources such as EMMA to assist in this.

The new procedure may discourage bidders because of the cumbersome procedures required
and therefore reduce liquidity in the market. This in turn may hurt our selling customers who
receive fewer bids and less opportunity for better prices. The solution to better pricing is to
have more bidders.

We support the comments submitied by the Securities Industry and Financial Markets
Association on this matter,

v, .
L0k

/President
P.O.Box 11749+ 8t. Petersburg, FL 33733-1749
‘ 720 Second Avenue S. « St. Petersburg, FL 33701-4006
(800) 868-6864 « Phone (727) 825-0522 « Fax {727) 898-1320
WWW.amuni.com

ST. FETERSBURG, FL & LITTLEROCK, AR # ORLANDO, FL % PITYSBURGH,PA 4 WILMINGTON, NC
Member: FINRA, SIPC
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From: Bill Barker

Sent: Monday, April 18, 2011 12:37 PM
To: Comment Letters

Subject: Notice 2011-18

These are my opinions selely and not the opinion of my employer. | am
providing them because of the value the broker’s brokers bring to us in
the trading community.

As a trader and market participant for 28 years | have a few comments
on the proposed G43 items.

I understand the need to properly regulate a securities market for the
benefit of the participants, most particularly the retail investor.

Change has come and, after initial resistance from the dealer community,
it has been accepted as part of doing business,

We are a fragmented business causing liquidity issues, sometimes extreme.
The broker’s brokers enhance liguidity, and thus are vital to the market.

That being said, the idea that a BB is supposed to know the market value of
security is misguided. They may have an opinion, but commit no capital and
do nothing more than match buyers to sellers.

Mr. Northam has always expressed the ‘contemporaneous value’ should be

given to a bond when bidding. Again, misguided to cover such a broad, fragmented
market with an ideal which is better suited to commoditized markets ( but still
wouldn’t apply to free market capital goods or services).

Credit enhancers have been in shambles, cities and states are in the worst shape
since the depression, muni bankruptcy filings are rumored and also real, current
financial disclosures are pathetic in most issuers. So given this financial landscape
everyone is supposed to know what a bond is worth???  Hmmmm.

The BB should not be held accountable for fair value bond pricing.

I agree that the written permission could be granted, but only as a one-time, blanket
agreement between firms such as the blanket underwriting agreements between
syndicate members and the manager. This has worked well.

I strongly disagree with the proposal to deal with mistakes on a bid. We are all busy
professionals, and as such mistakes are made. Especially with electronic trading platforms
we could fat finger’ a bid, or the system could hiccup. Your proposal submits that we
should not be told of a bad bid unless the seller agrees? Not good.

We should not have to take a loss for a mistake when trying to commit capital and liguidity
to the muni market.

4/18/2011
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When writing your regulations, please consider that a MORE liquid market is BETTER for
the investors.

William J, Barker

Ross Sinclalre B Assoc, LLC
481 W, Main, Sulte 2110
Loutsville KY 402072

Tol Free 800.292.4563
Direct 502.491.3939

bbarker@rsanet com

BOSY, ZIXULE4IRE
B A3S8¢iATES

This email transmission and any attachments to it are confidential and intended solely for the individual or
entity to whom it is addressed. Any unautharized review, use, disclasure or distribution is profibited. If you
have received this email in error, please contact the sender by reply email and destroy all copies of the
original message. Please be advised that RSA and its representatives cannct be held responsible for frade
orders or transfer information sent via email. Thank you for your cooperation.

P CONFIDENTIALITY NOTICE

This emall transmission and any attachments 1o i are confidential and ntended solely for the individual or
entity to whom s addressed. Any unauthorized review, use, disclosure or distribution is prohibited. If you
have received this emall In error, plaase contact the sender by reply email and destroy all copies of the
original massage. Pleass be advised that REA and is representatives cannot be held responsible for frade
orders or fransfer information sent viz email, Thank you for your conparation.

4/18/2011
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21 Bupont Circle, NW - Suite 750
Bonci ,,.% Slijmi. £ ;{7 h ;\t%% Sure 780
D . 1 _ f Washingion, DO G0
Calers o S 04,7000
A f’tﬂl@ rica www.hdamerica org

April 21, 2011
Via ELECTRONIC MAIL

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street

Alexandria, VA 22314

Re: MSRB Notice 2011-18: Request for Comment on Draft Rule G-43 (on
Broker’s Brokers) and Associated Amendments to Rules G-8 (on Books
and Records), G-9 (on Preservation of Records), and G-18 {on Execution
of Transactions)

Dear Mr. Smith:

The Bond Dealers of America (the “BDA™) is pleased to offer comments on
Municipal Securities Rulemaking Board (*“MSRB™) Notice 2011-18: Request for
Comment on Draft Rule G-43 {on Broker’'s Brokers) and Associated Amendments to
Rules G-8 (on Books and Records), G-9 (on Preservation of Records), and G-18 (on
Execution of Transactions) (the “Propasal™). The BDA is the Washington, DC based
trade association representing securities dealers and banks focused primarily on the U.S.
fixed income markets.

The BDA supports the MSRB’s efforts to provide guidance to brokers’ brokers
and supports regulation of the municipal markets that help to achieve market efficiency,
encourage liquidity and protect investors. Broker’s brokers play an important role
providing liquidity in the market. As the MSRB recognizes, a well-run bid-wanted
process also has an important role in price discovery. The BDA supports the general
thrust of the Proposal and most of its particulars. However, while we understand the
concerns of the MSRB that have led to the Proposal, we believe certain aspects of the
Proposal do not properly reflect the roles of the different parties and would create
inefficiencies in the municipal market that will have an unfavorable impact on investors
without providing any real benefit to investors or clients of broker’s brokers. Moreover,
we caution the MSRB not to impose requirements on this portion of the municipal market
that may result in broker’s brokers declining to conduct bid-wanteds for smaller lots or
lower-rated securities. This is a very important aspect of the municipal market and
dealers bid on hundreds and thousands of auctions each day. Broker’s brokers have
many opportunities and the MSRB’s rules should not inadvertently impose requirements
that discourage them from conducting bid-wanteds on some of the less liquid securities.
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Duty of Broker’s Broker to Provide Fair and Reasonable Price Determinations

Broket’s brokers provide market liquidity and allow for quick and efficient
execution of municipal security transactions by operating an auction process that is fair
and providing the broker-dealer with the best bid obtained from that auction process.
Under the Proposal, the broker’s broker would be required to make a determination as to
whether the highest bid received from this process is a fair and reasonable price. If it
believes the highest bid is not fair and reasonable, it must disclose that opinion to its
client and may not proceed unless the client acknowledges the disclosure in writing,

The BDA notes that the description of the Proposal conflicts with the text of the
Proposal. The description says “Draft G-43(a)(iv) only requires that the broker’s broker
notify its client that it has not been able to determine a fuir and reasonable price for the
securities in relation to prevailing market conditions.” (emphasis added). Draft G-
43(a)(iv), on the other hand, does not mention the inability to determine a fair and
reasonable price, but would establish a rule that applies when the broker’s broker believes
that the highest bid is not fair and reasonable. which requires the broker’s broker to reach
an opinion about what a fair and reasonable price is. There is, therefore, a clear conflict
between the description of the Proposal and the Proposal itself. However, regardless of
which rule the MSRB intended to propose, the BDA opposes both because both confuse
the roles of the broker’s broker and its client, as evidenced by the 2004 NASD fines
referred to in Notice 2011-18, and are contrary to the overall thrust of the Proposal,
which is to establish rules for a well-run bid-wanted auction that will itself discover the
fair and reasonable market price. Both rules also would unreasonably delay the execution
of the sale by requiring a determination by the broker’s broker that a fair and reasonable
price cannot be determined (or alternatively, must be determined and compared to the
highest bid) and a written acknowledgement obtained from the client. These formalities
will also provide an opportunity for regulators to second-guess the judgment of market
participants after-the-fact and with the benefit of hindsight, to which the BDA strongly
objects.

The role of broker’s brokers is to conduct a bid-wanted or an offering. The role
of the client broker is to determine the fair and reasonable price. As the MSRB notes in
its description of the proposal, in 2004 the NASD fined eight dealers for relying on prices
obtained in bid-wanteds conducted by broker’s brokers. It clearly is the responsibility of
client brokers to determine a fair and reasonable price. They cannot rely on broker’s
brokers for that determination under current law, as the 2004 fines demonstrate, and
under the Proposal, they could not rely on a broker’s broker’s opinion that the bids are
not fair and reasonable but must conduct their own analysis. The Proposal does not
relieve client brokers of any burden or provide them — or investors - with any protection
they do not have under current faw,

Under MSRB Rule G-18, the clients of a broker’s broker are registered broker-
dealers who have a responsibility when executing a transaction in municipal securities to
make a reasonable effort to obtain a price that is fair and reasonable in relation to
prevailing market conditions. To have to make the determination not once but twice is
inefficient and slows down this process with no increase in benefit to the investor or the
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client broker. The responsibility to determine if the price is fair and reasonable does not
fall on the broker’s broker but solely on the registered broker-dealer client, even if this
Proposal were to be adopted. The broker’s broker’s responsibility is to convey the price
it receives from conducting the auction process. The client dealer’s responsibility is to
determine whether that price is fair and reasonable.

What the proposal does is impose an additional burden on broker’s brokers
without providing any meaningful benefit. The MSRB justifies the proposed new rule, in
part, by saying that “If a well-run bid-wanted is an effective means of determining fair
market value, there should be few instances in which a broker’s broker would need to
provide its client or clients with a notice that it could not determine a fair and reasonable
price for securities in relation to prevailing market conditions with a reasonable degree of
accuracy.” {(emphasis added). That misses the point. In every case, a broker’s broker
would need to make a determination of a “fair and reasonable™ price outside of the bid-
wanted process. Otherwise, it could not determine that it could not determine fair and
reasonable price (or alternatively, if one follows the text of the Proposal, that the highest
bid is not the fair and reasonable price). That determination about a fair and reasonable
price would have to be made in every case before the broker’s broker could determine
whether it needs to send a notice to its client, which the MSRB concedes will be
infrequent.

Moreover, the assumption behind the Proposal, which BDA agrees with, is not
“if” a well-run bid-wanted will discover a fair and reasonable price, but rather that a
well-run bid-wanted will do so. Other aspects of the Proposal help ensure a well-run bid-
wanted and the BDA supports them. Especially because of that, the BDA believes that
Draft G-43(a)(iv) is not only superfluous but impedes the bid-wanted process without
providing any benefit to clients of broker’s brokers or to investors.

Frroneous Bids

Under the proposed Draft G-43(c)(vi), if a broker’s broker believes that a bid has
been submitted in error, the broker’s broker may only contact the bidder if (i) it has
written permission from the seller to do or (ii) it gives all bidders the opportunity to
adjust their bids after having given the seller advance disclosure of its procedures which
include contacting a bidder under such circumstances. In instances where obviously
erroncous bids have been submitted, the BDA believes the broker’s broker should be
allowed to intervene to avoid the possibility of the acceptance of an erroneous bid. BDA
understands the MSRB’s concern that there may be an opportunity for abuse if broker’s
brokers are allowed to contact bidders “selectively regarding bid prices prior to the
deadline for the submission of bids™ but believes the bidder should be notified and able to
resubmit if the original bid 1s clearly erroneous. If the MSRB decides to require written
permission from the client before a bidder could be contacted about a clearly erroneous
bid, the BDA urges the MSRB to clarify that disclosure to a client by a broker’s broker
prior to the beginning of the bid-wanted process that it may contact a bidder in the case of
a clearly erroneous bid and a decision by the client to continue with the bid-wanted is
such permission and that an email exchange satisfies the requirement that the permission
be written. Also, the Proposal requires that if one client is contacted because the broker’s
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broker has determined that an error was clearly made in a bid, that “all bidders are given
the opportunity to adjust their bids”. In the case of a clearly erroneous bid, this seems to
be unnecessary and would create inefficiency when all the broker’s broker is doing is
attempting to verify the initial bid and to obtain or establish a fair and reasonable price.

Distribution of Auction Results

The BDA strongly supports the efforts of the MSRB to encourage the wide
distribution and availability of auction results. These results provide important pricing
information about the depth of the market. All market participants benefit from the
availability of this information.

Thank you for this opportunity to present our views. Please do not hesitate to
call if you have any questions.

Sincerely,

. /./’M
K;?”szé;‘ 5

Mike Nicholas
Chief Executive Officer
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CHAPDELAINE & CoO.

One Seaport Plaza
New York, NY 1038

August §. Hoerner 212-208-9140
President Fax 212-480-0434
May 5, 2011 ajh@chappy.com

Mr. Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: MSRB Notice 2011-18, Request for Comment on Draft Rule G-43 on Broker's Brokers and
Associated Amendments

Dear Mr. Smith:

Please accept this letter as the response of Chapdelaine & Co to the Municipal Securities
Rulemaking Board’s Request for Comment on MSRB Guidance on Broker’'s Brokers, dated February 24,
2011. Chapdeiaine & Co. had significant input in the letter submitted by the Securities Industry and
Financial Markets Association (SIFMA} and strongly supports the points made in the SIFMA comment
letter.

Chapdelaine & Co believes the municipal market would be negatively impacted by the
unintended consequences of rule G-43 on Broker's Brokers and associated amendments. We feel
strongly these new regulations would be disruptive to the secondary market and significantly limit
liguidity specifically for the retail sector of the municipal bond market. References in the proposed rule
requiring Broker’s Brokers to opine on a fair and reasonable price in a bid wanted auction, prohibiting a
Broker's Broker from contacting a high bidder in an cbvious error bid situation without written
permission of the seller and not being able to comment to a bidder after the bid wanted sharp time are
particularly troublesome.

Historically, dealer firms make the decision to either sell ar not sel a bid wanted item after a
Broker's Broker has reported the high bid and cover bid. 1t is the dealer firm who has the resources to
determine if the high bid is fair and reasonable. Putting this responsibility on a Broker’s Broker is
unprecedented and is an unrealistic burden and has never been an expectation of the broker dealer
community. The purpose of a Broker’s Broker is to solicit as many bids as possible on any given bid
wanted item. The responsibility of knowing the peculiarities of the underlying credit including its’
current financial strengths or weaknesses lies with the dealer firm. A Broker's Broker firm does not have
credit research. This has always been the trading standard in the broker dealer and Broker’s Broker
relationship.

Timely and accurate trade repaorting are essential elements of transparency in the municipal
market. Forcing a Broker’s Broker to execute an error trade with a resulting inflated trade price
contradicts the entire transparency effort, Under the proposed rule G-43{c} (vi} the transparency
process would be impeded and jeopardized with the requirement of written permission from the seller
in an obvious error bid situation. Assuming the selling dealer does not grant permission to the Broker's
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Mr. Ronald W. Smith, Corporate Secretary May 5, 2011
Municipal Securities Rulemaking Board Page 2

Broker to contact the high bidder in an obvious error bit scenario, the resulting off the market trade will
lead to an improper trade report and likely an arbitration dispute involving all three parties. This could
all be avoided if the Broker’s Broker was given a certain degree of discretion to contact the dealer
making the clearly erroneous bid without the prior written approval of the selling dealer.

It has been an industry practice that a bidding dealer is entitled to a comment if his bid is being
used after the sharp bid wanted time. This has always been an essential component of position and
cash management especially in fast moving and volatile markets. Under proposed rule G-43 (c} (iv] a
Broker's Broker would be prohibited from informing a bidder if he is the high bid. Itis our opinion that
dealers would now be reluctant or would make fewer bids if they were not able to effectively manage
their risk capital during the course of the trading day. This would also lead to fewer bidders and impact
the already fragile liquidity in the market place. Aftera sharp bid wanted time, it is virtually impossible
for a bid wanted to be manipulated and not aliowing a Broker's Broker to comment to a bidder on
where he stands will negatively affect the day-to-day trading activity in the municipal market. A bidding
dealer should be entitled to know his potential obligations in order to properly manage his daily trading
position.

We appreciate the opportunity to comment on Notice 2011-18 and would welcome further
discussion on the issues addressed.

Respecifully,

August §. Hoerrner
President
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From: Jay White
Sent:  Wednesday, April 13, 2011 3:31 PM

To: Comment Letters

Cc: shelleyc@rwsbroker.com
Subject: Notice 2011-18 Comment
MSRB,

As a municipai bond market participant for over 40 years, | must state that your most recent
suggestions for change in the form of “Notice 2011 - 18" are, in essence, ridiculous. Most brokers now
already observe the rule that once given a comment, a bidder may not change his bid. Further, why
compound an incorrect or bid given in error by piling on more complications?

Jay While

Conners & Company, Inc.
Cincinnati, Ohic 45202
513-421-0606

4/18/2011
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From: DALE FOARD, JANNEY MONTGOMERY SC
Sent: Thursday, April 21, 2011 10:55 AM

To: Comment Letters

Subject: g-43

Az a 20 yvear veteran of this industry,I believe this rule is not realistic. Brokers are
used to determine fair value based on the bidding process. If there is orne bid, is it a
fair bid? It is what the market bares. As far as getting a comment on bids: If you are
concernad about best x, why would you stymie somecne inproving a bid...Riles are
unrealistic in the day to day business
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From: MBURRELLO

Sent:  Thursday, April 21, 2011 11:05 AM
To: Comment Letters

Subject: Notice 2011-18

Comments on G-43

g43{a)iv}- A broker is not a market maker and generally does not know what a bond is worth. This rule
generally will come into play on smaller, lower rated credits. The bidder is better equipped to determine
the value of said security. For a third party who's primary job is to broker bonds to determine what a bond
is worth is detrimental to our business, both to the seller of the bonds and the issuing entity.

g-43{c){iv}- During the wanted time, possibly, however during extreme market volatility a trader needs to
manage his potential exposure. Not being able to know if you are high bid on a block of bonds will prevent
bidding additional bid wants, both from customers and the street. This will hurt liquidity in our market,
Knowing if your high bid or not being used shouid be the standard. Knowing your 12th bid during the bid

fime is an extreme.

g-43(cXvii) and g-42{c){vii}- We are trying to increase the level of liquidity in our market and decrease it.

Michael A. Burrello

Managing Director

Municipal Trading and Underwriting
KeyBanc Capital Markets Inc.
Member NYSE/FINRA/SIPC

127 Pubiic Square

Cleveland, Ohioc 44114-1306
Mburrelio@keybancem.com

This communication may contain privileged and/or confidential information. It is intended solely
for the use of the addressee. No confidentiality or privilege is waived or lost as a result of any
transmission errors. If you are not the intended recipient, you are strictly prohibited from
disclosing, copying, distributing or using any of this information. If you have received this
communication in error, please contact the sender immediately and destroy the material in its
entirety, whether electronic or hard copy. KeyBanc Capital Markets Inc. reserves the right, to the
extent legally permissible, to retain, monitor and intercept e-mail communications sent to and
from its systems. Based upon the potential for time delays, KeyBanc Capital Markets Inc. will
not accept any order for the purchase or sale of a security or other product via an e-mail
transmission. KeyBanc Capital Markets Inc. does not provide tax, accounting or regulatory
advice. Any statements relating to tax matters contained in this email were not intended or
written to be used, and cannot be used, for the purpose of avoiding U.S. federal, state or local tax
penalties. Please consult your advisor as to any tax, accounting or legal statements made herein,
127 Public Square, Cleveland, OH 44114 If you prefer not to receive future e-mail offers for
products or services from Key send an e-mail to DNERequests@key.com with 'No Promotional
E-mails’ in the SUBJECT line.

4/21/2011
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From: Michael Kiley

Sent:  Tuesday, April 12, 2011 4:36 PM
To: Comment Letters

Subject: Notice 2011-18

G-43{a}liv) shouid not become a rule.

Bidding is the purest form of determining market value, This rule expects the Broker's Broker to make a
decision on whether or not bids are reasonable and fair. The bid by its very nature is reasonable and
fair.

This is similar to marking to "model", meaning, the price should be what a formula calcutates it should
be. LET THE MARKET WORK!

Michael Kiley

Kiley Partners, Inc.

13241 Oakmeade

Palm Beach Gardens, FL 33418
561 6303200

561 758 3039 cell

561 658 7730 fax
mike@kileypartners.com

4/12/2011
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April 21, 2011

Ms. Peg Henry

Deputy General Counsel

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: MSRB Notice 2011-18: Request for Comment on Draft Rule G-43 (On
Broker’s Brokers) and Associated Amendments to Rules G-8 (On Books and
Records), G-9 (On Preservation of Records), and G-18 (On Execution of
Transactions)

Dear Ms. Henry:

Knight BondPoint’ (“KBP”) welcomes the opportunity to comment on Notice 2011-18 (the
“Notice”) issued by the Municipal Securities Rulemaking Board (“MSRB”) in which the MSR13
requests comments on draft interpretive guidance on municipal securities broker’s brokers
(“MSBBs”). KBP is a leading provider of electronic fixed income trading solutions that provides
firms with access to centralized liquidity and automated, cost-efficient trade execution services.
Founded in 19997, KBP assists the fixed income marketplace though the automation of trading
processes, which ultimately increases firms' operational efficiencies. KBP’s goal is to create a
Fully automated electronic fixed income system to connect across the life of a trade to streamline
both pre-and post-trade processes.

KBP operates as an SEC registered alternative trading system (“ATS™), where broker dealers and
institutional investors (“Subscribers”) electronically post offerings or submit request for quotes
(“RF(Qs™) in a variety of fixed income securities. Likewise, Subscribers may also electronically
place orders and execute trades against prices posted by other participating Subscriber
counterparties on the KBP platform. The KBP platform facilitates the posting of prices by
participating Subscribers to increase transparency in the fixed income markets in which it
operates.

""Knight BondPoint is a division of Knight Execution & Clearing Services LLC, a substdiary of Knight Capital
Group, Inc (“Knight™). Knight, through its subsidiaries, is a major liquidity center for foreign and domestic equities,
fixed income securities, and currencies. Each day, Knight executes millions of trades across a wide range of
sccurities. Knight's clients include more than 4,000 broker-dealers and institutional clients. Currently, Knight
employs more than 1,300 people worldwide. For more information, please visit: www knlehteom,

2 founded as Valubond, Inc., the firm was acquired by Knight Capital Group, Inc. and re-taunched as Knight
BondPoint in 2008.
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In the context of the MSRB discussions it is critical for KBP to detail the operation and
workflow of the KBP ATS and process Subscribers utilize to post fixed income security prices
and execute via the platform against another Subscriber’s interest that may exist on the platform.
The overwhelming majority of transactions on the KBP platform occur between FINRA member
firms that have existing trading relationships and hence use the electronic platform to post prices
and execute trades. KBP is a strictly electronic platform that does not provide voice brokerage or
voice assisted trading’. KBP does not act in a principal or agency capacity, but rather as a
communications network linking potential buyers and sellers of fixed income securities.

KBP does not provide anonymity to either member firm Subscribers submitting RFQs or
Subscribers responding to RFQs with prices. The KBP RFQ process replicates the essential
clements of a well conducted RFQ without any means of allowing information leakage to the
benefit/detriment of RFQ participants. Furthermore, the KBP platform is designed for firms
conducting RFQs to receive responses directly from Subscribers via the platform. Both
Subscribers submitting RFQs and Subscribers responding to RFQs have access to information
(such as MSRB trade history and other similar offered side markets) that provide price discovery
for both parties involved in a RFQ transaction.

Given that the KBP platform is a means for Subscribers to directly post their pricing and transact
electronically, and KBP has no capacity to hold positions or mventory, nor trade for its own
account, and acts only as a dealer, in a Hmited riskless principat® capdcxty to facilitate clearance
and settlement between institutions and broker/dealer liquidity providers®, we question the ability
of KBP to conduct the proposed duties described in MSRB Rule G-18. This rule states that a
broker’s broker must make a reasonable effort to obtain price for the dealer that is fair and
reasonable in relation to prevailing market conditions and must employ the same care and
diligence in doing so as if the transaction were being done for its own account. To make such a
determination would require the firm to know the dealer’s client, in addition to understanding
their risk tolerance, suitability information and the circumstances which resulted in the decision
to buy or sell the security. KBP is of the opinion that Subscribers submitting RFQs would be in
the best position to make this determination, as they have access to this information.
Furthermore, while KBP does provide its Subscribers with various tools and resources to assist
with price discovery, given that KBP does not control or influence the pricing electronically
posted by its Subscribers, we cannot see the applicability of this rule to the KBP platform.

* The only time there is human interaction on an RFQ conducted through the platform is as a result of a trade
problem that may have occurred after a trade has been consummated (¢.g. clearing changes, a retail client sold the
wrong bond and both parties to the trade mutuaily agree to any adjustments).

* Riskless Principal Transaction: A transaction in which a broker-dealer, after having received an order to buy a
security, purchases the security as principal to satisfy the order w0 buy or, after having received an order to sell, sells
the security as principal to satisfy the order to sell. MSRB Glossary of Municipal Securities Terms, Second Edition
{January 2004).

5 1n the case where the two counterparties cannot clear directly, KBP will act as limited riskless principal only for
settlement purposes after the purchasmg and selling counterparties have been matched and an execution occurs.
Transactions effected on the platform, in which KBP is the contra party for seftlement purposes, are cleared and
settled on a DVP/RVP basis throngh KBP's fully-disclosed clearing relationship.
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KBP does agree with the MSRB’s response with respect to the bid-wanted process as outlined in
MSRB Notice 2011-18 which states, “draft Rule G-43(b) provides that a bid-wanted conducted
in a manner that satisfies the requirements of the rule concerning bid-wanted will generally
satisfy the obligation of a broker’s broker to use a reasonable effort to obtain a price for the
dealer that is fair and reasonable in relation to prevailing market conditions, depending on the
specific facts and circumstances of the transaction.” While KBP does not operate as a MSBB, the
K.BP platform operation protocols for its bid-wanted process are generally consistent with the
requirements set forth in proposed Rule G-43(c).

In conclusion, Knight BondPoint appreciates effective regulation of the municipal securities
market that increases transparency and market efficiency. We respectively request that further
clarification is required by the MSRB on the exact nature of firms that qualify for consideration
as a broker’s broker.

Thank you for providing us with the opportunity to comment on this rule proposal. We would
welcome the opportunity to discuss our comments further,

Respectively submitted,

Marshall Nicholson
Managing Director, Knight BondPoint

ce Leonard Amoruso, General Counsel, Knight Capital Group
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From: Christopher Allison

Sent:  Wednesday, April 20, 2011 4:57 PM
To: Comment Letters

Subject: Notice 2011-18

i have several comments of Draft MSRB rule G-43. My firm M, £, Aliison & Co., Inc. has been in the
municipal securities business for the past 65 years and | feel that the Municipal Securities Broker’s
Broker is an efficient tool for brokers to buy and sell Customer and Firm owned bonds in a formal and
anonymous manner

G-43({al{iv} - The proposal for the Broker's Broker to determine fair value is not appropriate. Seller’s
often put their own and customer bonds out for bid. The selling dealer then makes their own
determination whether they believe that the high bid is acceptable to them. | have been the “high” bid
on many occasions were the seller has decided that they do not want to sell at the level that | have bid.
That is certainly there right and | have done the same on occasions when | am the seller. Municipal
Bond markets can move very fast in certain situations. 1t would be difficult if not impossible for the
Brokers Broker to determine a fair value on each bid under each set of unique circumstances.

G-43 ©{vi) - On occasions mistakes are made in any business. Continued good business depends on
trust. If a Broker’'s Broker receives a bid that they clearly believe was made in error | believe they should
have the duty to inform the bidder of a perceived mistake. If this is not done the trust between all
business partners breaks down and the efficient market for the broker’s broker goes away.

it is my hope that the MSRB will take these issues into consideration as you move forward on finalizing
Draft MSRB Rule G-43.

Thank you, Christopher

Christopher R. Alfison

Chief Financial Officer

M. E. Allison & Co., Inc.

950 E. Basse Rd., Second Floor
San Antonio, Texas 78209-1831
Business: 210-930-4000

Direct: 210-293-4512

Cell: 210-771-5898

Toll Free: RO0-755-7717

Fax: 210-930-4001

E-mail: callison@meallison.com

4/20/2011
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From: Bob Bamette
Sent: Thursday, April 21, 2011 12:44 PM

To: Comment Letters
Subject: Notice 2011-18
1 would like to submit comments on portions of the draft rule G-43........1 work for a municipal bond

dealer as a trader, so | interact with Broker’s Brokers on a daily basis. The proposed rules seem to add
tremendous unfair and unreascnable burden to the Broker’s Brokers, with little or no value added to the
process. Specific comments below, in red font:

G-43(a)(iv)

The Broker's Broker is required to determine if a high bid does not represent a fair
and reasonable price and to inform the selling dealer if such a determination is made. If the
selling dealer desires to execute such a sale they must provide a WRITTEN
ACKNOWLEDGEMENT that they understand our assessment and still want to sell the
securities. If they do not, we are prohibited from buying the securities,

Comments: Broker's Brokers (1 will hereafter abbreviate this as BBs) are not uned-in o the
market enough 1o determine on a real-time basis if bids are reasconable. They handle too high
of a volume of bids to be reasonably expected {o provide this advice in a timely manner. BBs
cannot be expected to anticipate what prices the buying dealer would be able o sell a bond for,
which is a huge factor in their bidding analysis. As a veteran trader that deals exclusively with
the street, | am well aware that the bidding process involves marny inconsistencies. Some bids
are even generated by algorithms and submitted via computer. Is the BB supposed o go back
and critique the algorithm that generated that bid? Conversely, what if a bid is much higher than
other bids submitted, which of course would benefit the seller, Is the BB supposed to tell the
saller that this is not a fair & reasonable price 100?777

Batiom line, the markel is made up of buvers and sellers. Each side of the frads must bear the
responsibility and fiduciary duty to judge the appropriateness of prices. There is plenty of
analytical information available, such as up to the minute MSRB trads data, for them to uiilize in
this process. Nobody forces them to accept a bid and selt bonds if they don't ke the bid. Itis
completely unreasonable 1o expect BBs to get in the middle of this process and provide
guidance as o reasonableness of a given bid. Likewise, requiring a selling dealer to provide
written acknowledgment of a BBs assessmeant is also completely unreasonabls — what would

authorized fo make the acknowledgment?? This would be a complicated, unnecessary mess of
rad tape that would add NO VALUE (0 the overall process. Plus, with the sheer volume of bids
handled by BBs, requiring them to adopt such a process would be cost-prohibitive. In fact, they
would iikely have to increase their commissions to pay the labor involved, resulting in lower
yields to the sellers,

G-43(c)(vi)

It a Broker's Broker believes that a bid has been submitted in error, they may only
contact the bidder if they have WRITTEN PERMISSION from the seller to do so (or given the
seller advance disclosure of their procedures to contact a bidder in such instances) AND GIVE
ALL BIDDERS THE OPPORTUNITY TO ADJUST THEIR BIDS.

Comments: Ancther problematic idea. What if the bidder makes a typographical error when
entering the bid online, and a simple correction is needed to keep the bidder from over-paying
for the bonds? In this situation, is the BB really required to go back to all the other bidders and
give them a chance {o adjust bids? TOTALLY UNECESSARY!!! Again this places an onerous

4/21/2011
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administrative burden on the BB, If the bid is judged to be a likely error, what would be the point of

fow. or too high. If it is too low, what purpose is served by going to the other bidders? Their
chances of buying the bond are improved if someons is too low. i the bid is judged oo high, the
other biddars are unlikely {o want (o increase thelr bids o chase 1his one - no one wanis o chase
someone who is clearly overpaying. If a bid seems 1o be an error, all that should be required is for
the BB to be allowed to contact the bidder and confirm their bid. This is by far the most fair way to
handie the situation. Keep it simple!

Sincerely,
Bob Bamette
Municipal Trader

National Alliance Securities
Dallas, TX

4/21/2011
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Dear Sirs:

This letter is written in response fo the request for comment on draft rule G-43 (on Broker's
Brokers) and associated amendments to Rule G-8 {on books and records}, G-9 (on preservation
of records), and G-18 {on execution of transactions).

| am gravely concerned that the MSRB's effort to create more transparency through this particular
initiative will serve only to jeopardize the current bidding process. This draft proposal suggests
that the bidding process, whereby traders provide the bids, is currently flawed. My belief, though,
is that the current process, driven by traders, most efficiently and fairly creates a market. Not aff
bonds are created equal and traders specialize in regions, sectors, credits, etc. to put themselves
in a position to infimately know a bond. As a Michigan trader, | would expect o know more about
most Michigan bonds than a Broker's Broker on Wall Sireet. This is not meant to discount a
Broker's Broker contribution to the market; rather, it is meant to emphasize the critical role a
trader plays in establighing fair market value employing his/her particular expertise.

To disallow a Broker's Broker to "check a bid” [[G-43(c){iv)] will inevitably cripple liquidity and
efficiency further. If a bid is sticking out, it is usually indicative of information overtooked: sinking
funds, short calls, etc. Traders work in a fast-paced manner; it's exiremely heipful and all-around
beneficial to have a 'back-stop’ in the event of a misjudgment or error.

The cover bid serves a critical role in price transparency. As a trader, a cover bid helps reinforce
that my bid was market level. However, if bonds trade to me with a cover substantially lower, the
cover is indication that there may be a problem with my bid. If you remove the Broker’s Broker
ability to check me, in the very least | will be more reluctant to bid good credits. The weaker
credits will suffer even more disregard, in that that many bidders will simply pass rather than buy
something with an chscene cover, or worse yet, no cover af all.

Concerning written instructions [G-43{c)(vii}]. during the course of a busy trading day, a trader is
more likely to pull a bid than frantically create time to fire off written instructions to change it. One
would think that verbal instructions from {rader, along with Broker's Broker acknowledgment and
written confirmation, would be sufficient.

| respectfully submit these comments to the MSRB and appreciate your consideration,
Regards,

Marty Campbell

Senior Director

Municipal Underwriting & Trading
Oppenheimer & Co., Inc.

810 Michigan St.

Port Huron, M1 48060
810-987-5163
marty.campbelit@opco.com
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From: Jay Potratz

Sent:  Thursday, April 21, 2011 1:12 PM
To: Comment Letters

Subject: Notice 2011-18: G-43

Overall:

I believe that many of the changes will result in unintended problems for the Broker-Broker
market, with less bids, less liquidity, and many unintended negative impacts on the market, even
though the intentions are noble. ... Now is the time to discuss the negative potential impacts of
the proposed regulations,

Details:

I have contacted people involved i the Broker-Broker market, and have inquired about how the
system works. ... [ am a student of how organizations function, and NOT function, since [
studied at the Sloan School of Management at MIT and got my Master’s Degree. While at MIT, |
took two yeas to study a failed organization, the Boston and Maine Railroad, which was then in
Chapter 77 bankruptcy.

The broker-broker market often requires timely response to a request for bids. ... Making
written communications adds a burden preventing timely response to bid wanted situations. ... In
particular, proposed regulation G-43(c){vii) requires a written instructions to change a bid.

No system is perfect. ... Life isn’t perfect. ... But I firmly believe that the proposed changes will
result in a less acceptable system than currently prevails.

Bacground:

I am an Investment advisor who has been buying municipal bonds for the past 23 years for my
clients.

In Closing:

Thank you for the opportunity to comment on the proposed regulations.

472172011
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From: Rich Seelaus

Sent:  Wednesday, April 13, 2011 1:37 PM
To: Comment Letters

Subject: Notice 2011-18

Dear Sir / Madam;

« 1am writing in response to the proposed rule

o G-43(a){iv)
The Broker's Broker is required to determine if a high bid does not represent
a fair and reasonabile price and to inform the selling dealer if such a determination is
made. If the selling dealer desires to execute such a sale they must provide a WRITTEN
ACKNOWLEDGEMENT that they understand our assessment and still want to self the
securities. If they do not, we are prohibited from buying the securities.

| think this is dangerous and ill considered. Any asset is worth whatever some other
investor wilt pay for the asset on any given day. The market is the sole determinant of
this value. Every time someone interjects a subjective judgment of the value assigned by
the market it leads to chaos and inefficient markets. The current housing siuggishness in
the US is a perfect example, how many times are sellers heard to say that is not the right
value for my house , or the bid is too cheap etc. when it is clearly the collective judgment
of the market. In recent years we have seen this scenario played out whether it is mutual
fund pricing, bank portfolio values , wall street firms and CDO inventories. It is the task of
the regulators to level the playing field and make everyone play by the same rules, it is
not to force artificial judgments by brokers about securities prices. We need to frust the
market even though we may not like i's verdict.

Sincerely
Richard Seelaus

R.Seelaus & Co., Inc

R. Seelaus & Co., Inc. 25 Deforest Ave Suite 304 Summit NJ 07901 800 - 922 -0584

This communication is for informational purposes only. It is not intended as an offer or solicitatia
or sale of any financial instrument or as an official confirmation of any transaction. All market pr.
information are not warranted as to completeness or accuracy and are subject to change withoutn
Any comments or statements made herein do not necessarily reflect those of R. Seelaus & Co., In
its subsidiaries and affiliates. This transmission may contain information that is privileged, confid
legally privileged, and/or exempt from disclosure under applicable law. If you are not the intende
you are hereby notified that any disclosure, copying, distribution, or use of the information contai
(including any reliance thereon) is STRICTLY PROHIBITED.

4/18/2011
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Peg Henry April 21, 2011
Deputy General Counsel

Municipal Securities Rulemaking Board

1900 Duke Street, Suite 600,

Alexandria, VA 22314

Dear Ms. Henry,

Thank you for the opportunity to respond to the recent Request For Comment on Draft Rule G-
43 and the other associated amendments to Rules G-8, G-9, and G-18,

Regional Brokers, Inc. supports the efforts of the Municipal Securities Rulemaking Board to
establish guidelines within which Municipal Securities Broker’s Brokers may operate their
business. However, RBI disagrees with several of the sections that the proposed Rule G-43
would proscribe. RBI believes that the current rules of the SEC, FINRA, and the MSRB have
shown themselves to be sufficient in enabling the SROs to enforce compliance within the
market and that this new rule, as written, could cause stress to an industry that is already
struggling to find liquidity. RB1 also believes that its Written Supervisory Procedures currently
fulfill the requirements of the existing rules, and believes that an MSBB operating in the
marketplace today would be able to maintain a compliant business operation by following a
similar set of WSPs. RBI would be glad to discuss its WSPs with the MSRB, FINRA, the SEC, and
other members of the industry.

RBI's business model is very simple; to operate a fairly run auction, seek the best bids in the
street that are available for the bonds on that day, and to report those bids to the potential
Seller. Once the bid is reported to the Seller, it is RBI's opinion that it is the Seller’s
responsibility to determine whether or not that bond will trade at the price reported. RBI has
no research department, does not commit its own capital in the marketplace, and lacks the
information required to know whether a bid suits the needs of a seller,

Because of these limitations, RBI has agreed with the direction of FINRA that, when a bid on an
item is suspected to be mistaken (and therefore not bona fide, as required by MSRB Rule G-13},
it must be [eft to the Seller of the bonds to determine whether or not a call can be made to the
Bidder in order to verify if it is correct. (RB] notes that this direction to allow only the Seller to
determine whether a bid is bona fide will become part of Rule G-43.)

Rule G-43, however, at the same time that it prevents RBI from determining on its own whether
a bid is wrong {not bona fide), will change the responsibilities of RBI and make RBI responsible
for reporting to the Seller whether or not a bid is “fair and reasonable”; this is in exact
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juxtaposition to the requirements that FINRA has imposed when it comes to determining if a
mistake has been made on a bid.

The following are RBI's comments on how the Rule, if enacted, should be modified in order to
bring standardization and compliance to the industry as opposed to creating obstacles to
liquidity in an already distressed market.

Rule G-43 Broker's Brokers

Regarding (a)(iv): Must each bid that is put up to a Broker/Dealer be scrutinized as to
whether it is a fair and reasonable bid? The Bid Wanted auction is a process by which bids are
turned in randomly, based on a suggested time. If a Seller calls the MSBB to inquire whether or
not any bids have been received on their item, the MSBB must report the current high bid
[Proposed Rule G-43 (c) {viii)] This will require the MSBB to analyze each bid that is “put up” to
the Seller, whether or not it is a bid that the Seller would consider sufficient to trade the bonds.
Also, what is the internal supervisory requirement of an MSBB to document that each of these
bids has been reported to the Seller as possibly “not fair and reasonable”?

The reference in (a) (iv) to “highest bid received” indicates that the consideration of
whether or not a bid is fair and reasonable would only be necessary at the point where the
Selling Broker/Dealer has received from the MSBB a bid that is sufficient to cause a decision as
to whether or not to sell the bonds. Would then, the “fair and reasonable” discussion between
the MSBB and the Selling Broker/Dealer occur only once, and only at the point when the bonds
are marked for sale? And, is the written document the responsibility only of the Selling
Broker/Dealer?

Regarding (a) (iv): Will there be an expectation on the part of the MSBB that the
customer of the Selling Broker/Dealer will be notified that the price received on their bond may
not be fair and reasonable? Is there an expectation that the Selling Broker/Dealer’'s customer is
ultimately responsible for deciding if a bond will trade? An MSBB provides the best available
price for that security on any given day; ultimately it’s the client’s decision to hold or sell.

Regarding {c}(i}: RB would suggest that the wording of C (i} should be amended to “A
broker’s broker must disseminate a bid wanted widely UNLESS REQUESTED TO OTHERWISE 8Y
THE SELLER.” {An MSBB is often directed by a Broker/Dealer to work bonds “off the wire” or to
stay away from a certain other Broker/Dealer, or to only go to a specific number of bidders or
specific bidders, due to the Seller’s being in competition with other Broker/Dealers. As written,
this section of the rule would prevent the Broker/Dealer from instructing the MS5BB to operate
the auction in the manner that the B/D would like.)
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Regarding {c){ii}: RBI would suggest that C (i) securities of limited interest... must reach
dealers with specific knowledge... should be amended to “ should attempt to reach” While an
MSBB should attempt to reach dealers with specific knowledge, or the underwriter of the issue,
the rule should be written to allow the MSBB the attempt but not the completion.

Regarding (c){iv): RBI believes that this rule is overly restrictive, and that it is common
industry practice to comment to Broker/Dealers as to “where they currently stand”, at least as
to whether or not their bid is currently being used on a bond. This type of comment is not
considered to be preferential.

Regarding {c) (vi}: RBI suggests that C {vi) should be amended to allow an MSBB to
contact a Bidding Broker/Dealer about their bid for various reasons, including a material change
in the bid wanted item (such as a change in the amount), or a change in the description that
was advertised (such as the addition of a sinking fund or a call).

Also that the section stating “ must be limited to discussions about the characteristics...”
should also add the ability of the MSBB to inform the Bidding Broker/Dealer whether or not
their bid is being used.

Broker/Dealers should be troubled by the restriction, as currently written, on comments
that they may be given during a bid wanted auction. While RBI does not allow any coaching or
backing off of bids, RBI does believe that Broker/Dealers should be able to garner information
that they need in order to plan for their capital requirements, etc.

Regarding (cH{vii): written instruction... should be changed to allow verbal instruction
with both sides documenting the event, not having to exchange written correspondence,
(Broker/Dealers should be required to document, internally, each change that they make to a
bid entered with an MSBB.) RB! fully supports the documentation of all bids that are verified
and changed in an MSBB's system, but believes that as long as both sides of the trade are
documented by the respected MSBB and Broker/Dealer, that this is sufficient.

Regarding (d) (i} (F): Must the commission be disclosed at the point of each trade, oris a
previously published suggested commission schedule adequate?

Regarding Rule G-8

(xxv) Broker’s Brokers... “shall maintain records of all bids for municipal securities that it
receives, together with the time of receipt.” RB! would suggest that this be changed to reflect
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that all bids are entered into an MSBB's bid wanted system in a timely manner, and maintained
Jor the applicable period.

Regarding possible exemptions for Electronic Brokers from this rule or parts of this rule:

The MSRB is requesting comments on the question of whether or not ECNs should be able
notify a Bidder of a mistake by means of an automatic transmission based on some sort of
“grid”.

First, RBI believes that there is not currently any sort of “grid” that is efficient enough to detect
improper pricing, especially as regards to thinly traded issues. This inefficiency could have
adverse implications on the market place.

Second, any bid that is rejected by a pre-determined “grid” would have the same effect as a
voice broker’s changing a bid without informing the Selling Broker/Dealer of the change. All
ECNs should be held to the same standards as other MSBBs, and should be made to provide
documentation to the Selling Broker/Dealer, just as “vaice” MSBBs will be required to do.

Third, it would seem possible that a “grid” system could be “gamed” by a Broker/Dealer that
constantly submitted high (or low) numbers until the “grid” finally accepted the bid- contrary to
the desire of the MSRB that Bidders not be given information or help of this type.

Keeping in mind that one of the reasons for the implementation of Rule G-43 is to ensure that
there is more scrutiny of bond prices, and an attempt to prevent bonds from being sold at
“below market” prices, it would not seem to make sense to allow any platform to escape having
to document a trade done at such a level. While there may be ECNs that have absolutely no
human interaction with a Seller or Bidder, it would appear that a loophole could develop for
trades to be transacted at unfair prices because traders would be aware that certain platforms
would not require documentation. If the goal of the MSRB is to enlist the MSBB community in
the effort to prevent bonds from trading at unfair prices, it would appear that trades done
through ECNs, without notice to the seller that the bid might not be “fair and reasonable”,
wouid be missing this important part of the safety net.

And, for those MSBBs that advertise themselves to be ECNs but incorporate voice brokers as
well, RBI sees little difference between its own business mode! and those of the so-called
“alternative trading systems”; both combine internet bidding platforms as well as voice brokers
that are involved in conversations with the Seller and Bidder.

in summary, RBI believes that the MSRB should focus on establishing industry standards as
opposed to a new rule. RBI also firmly believes that the MSRB could achieve it’s goal of
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providing fairness in the market place and doing what is best for the retail customer within the
boundaries of those rules that-are-already currently in effect, without further hurting the
liquidity of the market. As always, RBI would be available to discuss its ideas further with the
Board.

Joseph A. Hemphill il H. Deane Armstrong

CEOQ cco
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Peg Henry May 12, 2011
Deputy General Counsel

Municipal Securities Rulemaking Board

1900 Duke Street, Suite 600

Alexandria, Va. 22314

Dear Ms. Henry,

RBI would like to make the following observations now that the MSRR has received comments regarding
its pending Rule G-43.

It would appear that there are two main issues that need to be ironed out- the responsibility for “fair
and reasonable” pricing as regards to bonds that are put out for the bid with MSBBs, and the ability of
an M35BB to contact a bidder regarding a potential error {non-bona fide bid) on an auction item.

RBI would comment as follows-

Regarding the “fair and reasonable” pricing issue, it seems clear that the Broker/Dealer community does
not wish to share this responsibility with the MSBBs. It would appear to RB that the community is
saying:

The MSBB has brought us a bid, and we, as a Broker/Dealer, must take the responsibility for deciding if
that bid is fair and reasonable. If it is, we can sell the bond. If it is not, we must inform our customer that
we do not consider the bid to be fair and reasonable and that we would recommend not seliing the
bond at this time,

And, regarding the MSBB that brought us the bid, we must evaluate whether that M5SBB has done a
reasonable job in attempting to obtain a fair and reasonable bid. If we decide that the MSBRB has made
that attempt, but that a more reasonable bid is just not “out there” in the market at this particular time,
we will continue to use that MSBB to run auctions for us. if, however, we determine that the MSBB has
done a poor job in seeking the best bid available, and has shown a lack of effort in obtaining a fair and
reasonable bid for us, then we will make the decision not to use that MSBB in the future, and that MSBB
will eventually either improve its business model or it will go out of business.

This seems, to RBI, to be a reasonable way for the market to operate, and delegates the proper
responsibilities of this issue to the proper parties.

Regarding the ability of an MSBB to contact a bidder regarding a possible mistake, it would appear that
the Broker/Dealer community supports, overwhelmingly, the allowance of erroneous bids to be
corrected, thus not allowing mistakes to be reported through the RTS. RBI would suggest that its current
procedures for bid verification would be adequate to handle this issue- that any bid that appears to be
erroneous is reported to the selling Broker/Dealer with a request to be able to verify the price that was
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quoted by the bidder- that any bid that is changed in an MSBBs system is documented, reviewed by a
Supervising Principal, and maintained in the files of that MSBB's CCO for a period of six years,

RBI would also suggest that this documentation be extended to the Broker/Dealer side of the
transaction ~that any Broker/Dealer that has been asked either for permission to verify a bid, or asked
to verify a bid, should also maintain a file of those changes and be ready to provide that documentation
to an examiner should there be any guestion as to why a bid was changed. This systern would eliminate
the burdensome written inter-communication between the Broker/Dealer and the MSBB, but at the
same time would allow the SRO to have access to all justifications for changes made to the bids on an
auction.

R8BI seeks standardization in the industry- we have long believed that we have been following a stricter
set of standards regarding bid verification than the rest of the industry, and we believe that our
procedures, if adopted by the industry, would provide a more level playing field in the industry where
each MSBB would provide the same information to the bidders, limiting the “help” that MSBBs have
been accused of giving to “favored” Broker/Dealers in the past.

Thank you for your time and we look forward to helping the industry mave forward with this, as well as
an opportunity to improve our own procedures,

Sincerely,

Joseph A. Hemphil 11}
President and CEQ
H. Deane Armstrong

CCo



233 of 316

T
T

FINRA / MSREB / SIPC

Ms. Peg Henry

Deputy General Counsel

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re:  MSRDB Notice 2011-18: Request for comment on Draft Rule G-43 (On Broker’s
Brokers)

Dear Ms. Henry:

RH Investment Corporation (the “Firm”™) appreciates the opportunity to respond to Notice 2011-
18 (the “Notice”) issued by the Municipal Securities Rulemaking Board (“MSRB”) in which the
MSRB requests comments on draft interpretive guidance on municipal securities broker’s
brokers. ("MSBBs”). The Firm is strictly a municipal securities dealer; we deal only in
municipal bonds and no other securities. The Firm also has no retail customers.

The Firm supports effective and efficient regulation of the municipal securities markets.
However, the Firm’s understanding of Draft Rule G-43 (‘the Draft™) is that the Draft is more an
impedance to an efficient marketplace than it is a benefit. The Firm objects to the Draft’s
definition of the Duty of a Broker’s Broker. An MSBB should not make the determination if a
bid is fair and reasonable in relation to prevailing market conditions. That responsibility falls
upon the seller and MSSBs should be neutral parties. Today, there is ample information
available to all sellers to determine if a bid is fair and reasonable. If they should find such
information lacking, they are under no obligation or pressure to accept any bid.

The Firm strongly objects to (¢} (iv) (“a broker’s broker may not give preferential information to
bidders...”). If traders do not receive “color” or “posts” on their bids, the lack of information
made available to them from the MSSBs will result in traders being more cautious in their
bidding and thus sellers will receive fewer and lower bids, making the market less liquid and
efficient. In the case of hard to value or thinly traded bonds, traders will be even more cautious
in their bidding, resulting in fewer and much lower bids. This is surely not the intended
consequence of any regulation. Also, if a bid is “sticking out,” a bidder is held accountable for

18760 VENTURA BOULEVARD, SUITE 1732, ENCINO, CALIFORNIA 01436 « 818.789.8781
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Ms. Peg Henry
April 21, 2011
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an error in bidding (and the resulting financial loss) yet a seller is rewarded for such errors as
they are “ensured” of receiving at least the market price. There is no protection for the bidder in
such cases. This is not fair to the bidder.

With respect to the Conduct of Bid Wanteds, the Firm objects to (¢) (v} (“not accepting bids after
an imposed deadline™), the Firm believes it is in the best interest of the seller if the MSBBs
reflect bids after a deadline which are higher than the best pre-deadline bid. In today’s
marketplace, it is frequently difficult for traders to meet all bid wanted deadlines because of the
quantity of bid wanteds (many of which are given to multiple MSSBs, which makes the task that
much more difficult for traders. Our traders lnd 300-500 items per day). If a higher price is
found for the seller, that is better for the seller and it is the seller’s discretion as to whether to
accept a late bid or not. It should be the duty of the MSSBs to convey all bids, timely or
late...not suppress them.

The Firm also objects to (¢) (vii) (“a broker’s broker may not adjust a bid without the bidder’s
written instruction™). This practice is usually performed over the telephone for its speed and
precision. To effect the same degree and quality in a written statement would require too much
time and effort, putting the bidder at a disadvantage.

The Firm also objects to {¢) (ix) (“a broker’s broker must check the results of the bid-wanted
process against other objective data™). The MSSBs should check the results of the bid-wanted
only using the bids it has gathered for that particular item. This proposal puts an onerous
responsibility on the MSSBs and takes away from their ability to perform their main task:
acquiring bids for their clients. It is the seiler who must check the results of the process against
other objective data.

The Firm also objects to (d) (i) (H) (“prohibit the broker’s broker from providing any person
other than a selling dealer client and the winning bidder with information about bid prices..”).
As stated earlier, without this “color,” traders will bid more cautiously as they have less
information to determine what the market price is for any municipal bond and the quality as weli
as the quantity of bids will deteriorate. “Color” and “posts™ are not preferential treatment. They
are necessary information that traders rely upon. The Draft seems to be an attempt to move the
municipal secondary market in the direction of an open market like the equity market. However,
as the Draft currently reads, it is not entirely open nor entirely fair to bidders.

In summary, the Firm has specific objections to the Draft. The Firm’s position with respect to
MSSBs is that they provide an important and necessary function to the municipal marketplace.
The Firm supports a fair bid-wanted process. However, regulation of such a process should not
unfairly hurt either the seller nor the bidder and should encourage the best and fair price, not
dissuade bidders from providing the best and fair price as the Draft most assuredly would do.

it
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Ms. Peg Henry
April 21, 2011
Page 3 of 3

The Firm thanks the MSRB for the opportunity to comment on this propuosal. We would be
pleased to discuss these comments in greater detail. If you have any question, please feel free to
contact me at (§818) 789-8781.

Respectfully, , — 4
: , 7 ——
Ll ‘/: /ff\f‘ 7 / I
Andrew L. “Bud” Byrnes I/
Chief Executive Officer

i
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" Bond
Dealers of
America

April 21, 2011
ViAa ELECTRONIC MAIL

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1960 Duke Street

Alexandria, VA 22314

Re: MSRB Notice 2011-18: Request for Comment on Draft Rule G-43 {on
Broker’s Brokers) and Associated Amendments to Rules -8 (on Books
and Records), G-9 (on Preservation of Records), and G-18 (on Execution
of Transactions)

Dear Mr. Smith:

The Bond Dealers of America (the “BDA™) is pleased to offer comments on
Municipal Securities Rulemaking Board (“MSRB”) Notice 201(-18: Request for
Comment on Draft Rule (G-43 (on Broker’s Brokers) and Associated Amendments to
Rules G-8 (on Books and Records), G-9 (on Preservation of Records), and G-18 (on
Execution of Transactions) (the “Proposal™). The BDA is the Washington, DC based
trade association representing securities dealers and banks focused primarily on the U.S.
fixed income markets.

The BDA supports the MSRB's efforts to provide guidance to brokers’ brokers
and supports regulation of the municipal markets that help to achieve market etficiency,
encourage liquidity and protect investors. Broker’s brokers play an important role
providing liquidity in the market. As the MSRB recognizes, a well-run bid-wanted
process also has an important role in price discovery. The BDA supports the general
thrust of the Proposal and most of its particulars. However, while we understand the
concerns of the MSRB that have led to the Proposal, we believe certain aspects of the
Proposal do not properly reflect the roles of the different parties and would create
inefficiencies in the municipal market that will have an unfavorable impact on investors
without providing any real benefit to investors or clients of broker’s brokers. Moreover,
we caution the MSRB not to impose requirements on this portion of the municipal market
that may result in broker’s brokers declining to conduct bid-wanteds for smaller lots or
tower-rated securities. This is a very important aspect of the municipal market and
dealers bid on hundreds and thousands of auctions each day. Broker’s brokers have
many opportunities and the MSRB’s rules should not inadvertently impose requirements
that discourage them from conducting bid-wanteds on some of the less tiquid securities.
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Duty of Broker’s Broker to Provide Fair and Reasonable Price Determinations

Broker’s brokers provide market liquidity and allow for quick and efficient
execution of municipal security transactions by operating an auction process that is fair
and providing the broker-dealer with the best bid obtained from that auction process.
Under the Proposal, the broker’s broker would be required to make a determination as to
whether the highest bid received from this process is a fair and reasonable price. [f it
believes the highest bid is not fair and reasonable, it must disclose that opinion to its
client and may not proceed unless the client acknowledges the disclosure in writing.

The BDA notes that the description of the Proposal conflicts with the text of the
Proposal. The description says “Draft G-43(a)(iv) only requires that the broker’s broker
notify its client that it has not been able to determine a fair and reasonable price for the
securities in relation to prevailing market conditions.” (emphasis added). Draft G-
43(a)(iv), on the other hand, does not mention the inability to determine a fair and
reasonable price, but would establish a rule that applies when the broker’s broker believes
that the highest bid is not fair and reasonable, which requires the broker’s broker to reach
an opinion about what a fair and reasonable price is. There is, therefore, a clear conflict
between the description of the Proposal and the Proposal itself. However, regardless of
which rule the MSRB intended to propose, the BDA opposes both because both confuse
the roles of the broker’s broker and its client, as evidenced by the 2004 NASD fines
referred to in Notice 2011-18, and are contrary to the overall thrust of the Proposal,
which is to establish rules for a well-run bid-wanted auction that will itself discover the
fair and reasonable market price. Both rules also would unreasonably delay the execution
of the sale by requiring a determination by the broker’s broker that a fair and reasonable
price cannot be determined (or alternatively, must be determined and compared to the
highest bid) and a written acknowledgement obtained from the client. These formalities
will also provide an opportunity for regulators to second-guess the judgment of market
participants after-the-fact and with the benefit of hindsight, to which the BDA strongly
objects.

The role of broker’s brokers is to conduct a bid-wanted or an offering. The role
of the client broker is to determine the fair and reasonable price. As the MSRB notes in
its description of the proposal, in 2004 the NASD fined eight dealers for relying on prices
obtained in bid-wanteds conducted by broker’s brokers. It clearly is the responsibility of
client brokers to determine a fair and reasonable price. They cannot rely on broker’s
brokers for that determination under current law, as the 2004 fines demonstrate, and
under the Proposal, they could not rely on a broker’s broker’s opinion that the bids are
not fair and reasonable but must conduct their own analysis. The Proposal does not
relieve client brokers of any burden or provide them — or investors - with any protection
they do not have under current law.

Under MSRB Rule G-18, the clients of a broker’s broker are registered broker-
dealers who have a responsibility when executing a transaction in municipal securities to
make a reasonable effort to obtain & price that is fair and reasonable in relation to
prevailing market conditions. To have to make the determination not once but twice is
inefficient and slows down this process with no increase in benefit to the investor or the
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client broker. The responsibility to determine if the price is fair and reasonable does not
fall on the broker’s broker but solely on the registered broker-dealer client, even if this
Proposal were to be adopted. The broker’s broker’s responsibility is to convey the price
it receives from conducting the auction process. The client dealer’s responsibility is to
determine whether that price is fair and reasonable.

What the proposal does is impose an additional burden on broker’s brokers
without providing any meaningful benefit. The MSRB justifies the proposed new rule, in
part, by saying that “/f a well-run bid-wanted is an effective means of determining fair
muarket value, there should be few instances in which a broker’s broker would need to
provide its client or clients with a notice that it could not determine a fair and reasonable
price for securities in relation to prevailing market conditions with a reasonable degree of
accuracy.” (emphasis added). That misses the point. In every case, a broker’s broker
would need to make a determination of a “fair and reasonable” price outside of the bid-
wanted process. Otherwise, it could not determine that it could not determine fair and
reasonable price (or alternatively, if one follows the text of the Proposal, that the highest
bid is not the fair and reasonable price). That determination about a fair and reasonable
price would have to be made in every case before the broker's broker could determine
whether it needs to send a notice to its client, which the MSRB concedes will be
infrequent.

Mareover, the assumption behind the Proposal, which BDA agrees with, is not
“if" a well-run bid-wanted will discover a fair and reasonable price, but rather thar a
well-run bid-wanted will do so. Other aspects of the Proposal help ensure a well-run bid-
wanted and the BDA supports them. Especially because of that, the BDA believes that
Draft G-43(a)(iv} is not only superfluous but impedes the bid-wanted process without
providing any benefit to clients of broker’s brokers or to investors.

Erroneous Bids

Under the proposed Draft G-43(c)(vi), if a broker’s broker believes that a bid has
been submitted in error, the broker’s broker may only contact the bidder if (i) it has
written permission from the seller to do or (ii) it gives all bidders the opportunity to
adjust their bids after having given the seller advance disclosure of its procedures which
include contacting a bidder under such circumstances. In instances where obviously
crroneous bids have been submitted, the BDA believes the broker’s broker should be
allowed to intervene to avoid the possibility of the acceptance of an erroneous bid. BDA
understands the MSRB’s concern that there may be an opportunity for abuse if broker's
brokers are ailowed to comtact bidders “selectively regarding bid prices prior to the
deadline for the submission of bids™ but believes the bidder should be notified and able to
resubmit if the original bid is clearly erroneous. [f the MSRB decides to require written
permission from the client before a bidder could be contacted about a clearly erroneous
bid, the BDA urges the MSRB to ciarify that disclosure to a client by a broker’s broker
priot to the beginning of the bid-wanted process that it may contact a bidder in the case of
a clearly erroneous bid and a decision by the client to continue with the bid-wanted is
such permission and that an email exchange satisfies the requirement that the permission
be written. Also, the Proposal requires that if one client is contacted because the broker’s
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broker has determined that an error was clearly made in a bid, that “all bidders are given
the opportunity to adjust their bids”. In the case of a clearly erroneous bid, this seems to
be unnecessary and would create inefficiency when all the broker’s broker is doing is
attempting to verify the initial bid and to obtain or establish a fair and reasonable price.

Distribution of Auction Results

The BDA strongly supports the efforts of the MSRB to encourage the wide
distribution and availability of auction results. These results provide important pricing
information about the depth of the market. All market participants benefit from the
availability of this information.

‘Thank you for this opportunity to present our views. Please do not hesitate to
call if you have any questions.

Sincerely,

Mike Nicholas
Chief Executive Officer
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RW Smith & Associates, Inc.
April 27,2011

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re:  MSRB Notice 2011-18: Request for Comment on Draft Rule G-43 on Broker’s Brokers
and Associated Amendments

Dear Mr. Smith:

RW Smith & Associates, Inc. (“RW Smith™) appreciates this opportunity to respond to the
Municipal Securities Rulemaking Board’s (“MSRB"™) Notice 2011-18 (the *“Notice™) in which
the MSRB requests comments on draft Rule G-43, and the associated amendments to Rules G-8,
G-9, and G-18 regarding municipal securities broker’s brokers (“MSBBs”). RW Smith has also
participated extensively in the drafting of the comment letter on the proposed rule being
submitted by the Securities Industry and Financial Markets Association (“SIFMA™) and strongly
supports the views contained therein. In addition to the SIFMA comment letter, we believe that
aspects of the proposed rule pose substantive risks to the efficient operation of the municipal
securities secondary market, especially the retail sector of this market, and are worthy of an
additional underscoring response.

To begin, RW Smith believes that the current MSRB rule set is appropriate for the governance of
transactions effected in the secondary interdealer municipal market and questions the necessity
of layering on disruptive and inefficient rules. We would point to the enforcement cases cited by
MBSRB as an example of the regulatory framework and system working as intended. Audits were
performed, violations discovered, investigated, enforced upon, and press releases were released
notifying the industry and public of noted violations and sanctions. Based on those enforcement
actions and with a specific eye to the transgressions noted in the summaries, broker’s brokers
around the country reviewed internal policies and procedures to assure compliance with all
applicable MSRB rules and the new interpretations pertaining to the broker’s broker business
model. In the end, we believe the regulatory framework worked exactly as intended with positive
consequences to the market and investing public, and do not believe the proposed regulation is
necessary or appropriate. Further, we are concerned the proposed rule will negatively affect
liquidity in the marketplace, spectfically in the retail sector of the market, and that elements of
the proposed rule are anti-competitive.

Definition of a Broker's Broker

The Municipal Securities Broker’s Broker committee at SIFMA submitted an updated and
accurate definition of the broker’s broker business model, so did SIFMA in their G-43 comment
letter last fall, and both attempts at establishing a baseline definition of the business model have
been rebuffed. It 1s unclear how the regulatory agency intends to regulate a business model that it
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has vet to define. The SIFMA MSBB committee recognized this fundamental issue early on and
has attempted on numerous occasions to work with the MSRB in good faith to help them define
the sector in an effort to provide the foundation from which to apply the current rule set. We are
the people who actually know what this business medetl is, how it functions every day in the
marketplace, and how it needs to be defined to prevent any broker’s broker firms from being able
to “escape classification as a broker’s broker” and we are excited to work with the MSRB on this
subject. RW Smith (and a host of other broker’s broker firms) remains ready to work with the
MSRB on this matter because we believe this is where the conversation needs to start, and then
expand into rule set application.

RW Smith respectfully proposes the MSRB update the definition of a broker’s broker, as a
foundational piece of regulation from which all current applicable rules should be applied, using
the updated and accurate definition created by the SIFMA MSBB Committee. This
comprehensive definition of a broker’s broker will promote the clarity that the MSRB is seeking;
the role and limited duties & responsibilities of the broker’s broker would be known and
understood by all market participants. Further, a firm failing to comply with the definition would
not be permitted to “hold itself out as” a broker’s broker.

Agency vs Principal

Broker’s brokers execute transactions on the broker desk in either agency capacity or riskless
principal capacity, but never in principal capacity. Broker-dealers execute proprietary
transactions in principal capacity, broker’s brokers however are restricted from maintaining
securities positions and do not execute transactions in principal capacity.

When it comes to reporting the transactions into the RTRS brokers who execute riskless
principal transactions are forced to report their trades in as principal trades, but this is a
technicality and only occurs because the MSRB did not create a riskless principal reporting code.
But let’s not let a system code confuse the situation: broker’s brokers do NOT execute their
transactions on the broker desk in principal capacity — ever. If they do, they are not a broker’s
broker, they are a broker-dealer affecting trades for their own account.

Pre-Trade Written Disclosures

The proposals for pre-trade written disclosures throughout this Notice would discourage dealers
from committing capital to the secondary market, would slow down trading (if not prohibit it in
many instances), and would likely lead to a substantial loss of liquidity in the marketplace.

We would like to specifically comment on the MSRBs statement that “most retail customers
would prefer a better price to a speedy transaction” — we found that statement to be dismissive of
the point being made by SIFMA in their comment letter and wholly inaccurate in our vast real-
world experience as a leading interdealer broker. The scenarios that drive bondholders to bring
their securities to market for potential iquidation are as varied as the individuals who own the
securities. There are many, many instances when speed of execution is the driver of a
transaction, not price, and dealers across the country brought this point up to us after reading the
MSRBs rule proposal response to comment letters document.
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Bid Verification on Suspected Errors

RW Smith agrees that if an MSBB believes a bid has been submitted in error that before they
contact the bidder they should either get permission from the seller or provide prior notice to the
seller of their procedures on the handling of suspected erroneous bids, The proposal suggests that
all bidders should be contacted, not just the possibly erroneous bid that will be given to the seller
for consideration of liquidation, that is a waste of everyone’s time and does not positively affect
the outcome of the auction process.

The solution to the MSRBs main area of concern (integrity of the auction process) is simple,
draft an Interpretation wherein all broker’s brokers are advised (read required) to provide prior
written notice to the seller of the securities what their policy is regarding bid verification,
Broker’s brokers are intrinsically circumspect with bid verification, and this is aside from their
company’s restrictive policies on this subject, because backed-off bids do not typically buy
bonds. Nowadays brokers verify bids only when they believe a mistake may have been made in
the bidding calculation process—for example, this happens daily with bids coming through
Fabkom where bidders are scrolling through thousands of bid wanted items from various firms
and they miss a call feature, bid the wrong line item, or just fat finger their online bid.

Brokers have integnity, let them do their job and protect the potential seller (and market) from a
bad trade.

Further, requiring “written instruction” to correct a mistake on a bid is unnecessary and
needlessly adds work for no reason; it would delay the process and burden the bidder with no
improvement to liquidity, etficiency, or price transparency. By the way, RW Smith has designed
an novative trading platform with Zia Corporation and our system records all bids received,
who entered the bid and the time stamp, any amendments to those bids, who made those edits
and when, along with the reason why any bid was changed or withdrawn. To our knowledge, all
reputable broker’s broker maintain full and accurate books and records. including complete bid
pad archivals.

Finally, RW Smith holds that rulemaking that 1s written for and applied only to the voice
broker/hybrid model and not to the electronic trading platforms is anti-competitive.

Rule G-18

The Proposed Guidance regarding Rule G-18 not only provides additional guidance to help
MSBBs in meeting their obligations under Rule G-18, but also substantially modifies the current
rule. We believe that this proposal inappropriately places the pnmary burden of determining
whether a transaction should occur on the MSBB, rather than on the sellers of securities. The
MSBB’s role in these transactions is to seek to provide their trading counterparties with
information about the market for the securities in question at the time in question. The
determination of whether a resulting high bid is fair, especially in a market as thinly traded as the
municipal securities secondary market, is inherently subjective, and is one which the seller is
clearly in a better position to make, and which the MSRB requires that dealers make when acting
as principal for their customers.
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Broker’s brokers are not traders. Both broker’s brokers and traders are clear on this point,
however it does not appear the MSRB is clear on the distinction between the two roles in the
marketplace. Is it the role of a broker’s broker to clearly and completely communicate the
specifics of the information and data they have acquired in the pursuit of performing their job —
absolutely. Is it the role of the broker’s broker to determine fair market value of a security based
on the limited scope of their picture (MSRRB historical pricing, internal historical pricing, and the
current bid pad which typically does not contain all of the bids on an item because broker’s
brokers are almost always “in competition away”, meaning the originator of the bid wanted has
pieces of the market picture that the broker’s broker does not have access to) and subsequently
advise a professional bond trader as to whether or not they should buy or sell their positions — no.
A broker’s broker acts strictly in the limited capacity of an intermediary in the interdealer
market. The role of a broker’s broker is and has always been to properly and fairly conduct a bid
wanted auction; the fundamental responsibility of the broker’s broker is to ensure that the auction
is widely disseminated (unless distribution is restricted by the seller) and well-run,

The pre-trade requirements proposed by the MSRB are untenable and it is universally agreed by
knowledgeable market participants the real-world effect of the application of this rule proposal
will strip hiquidity from the market. Specifically, retail market participants and especially those
desiring the hquidation of their small, odd lot positions will suffer the brunt of this loss of
liquidity. The negative impact on the retail market holds the distinct possibility of deterring
participation in the municipal fixed income market in general, which will then bleed into and
affect the primary market. Loss of liquidity may impede the ability for issuers to raise capital; we
see the likely loss of liquidity as something that will throw off ripples that will most likely touch
all corners of the municipal bond market.

We are confident the unintended consequences mentioned, along with many others not
enumerated herein, are surely not the intent of the Board, but we feel compelled to mention them
so they are not overlooked.

Rule G-17

RW Smith agrees with the Proposed Guidance’s statement that, like all other municipal securities
dealers, Rule G-17 applies to MSBBs, and that all dealers have an obligation not to act in “any
unfair, deceptive or dishonest manner” in the conduct of their securities business.

MSBB’s and Non-Dealer Counterparties

Broker’s brokers are not only procedurally bound, but are ethically bound to treat all
counterparties the same in the execution of their responsibilities as a broker’s broker, whether
they are broker-dealers, dealer banks or institutional accounts. (To date we do not know of any
broker’s brokers or interdealer brokers in the municipal market who are executing transactions
directly with retail customers, which is why we have not listed retail accounts here.) MSRB
proposes that broker’s brokers be required to restrict the flow of information and data to
institutional customer contra-parties; RW Smith does not agree with the MSRBs attempt to
bifurcate the market through preferential treatment to the dealer community and, point of fact,
believes it would be an anti-competitive move against institutional customers.
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Electronic Trading Systems

RW Smith completely agrees with SIFMAs position that the MSRBs request for comment on
the standards to be applied to electronic trading systems is anti-competitive. Imposing less
stringent requirements on electronic trading systems would give them an unfair advantage over
traditional broker’s brokers.

If the Board continues down this path, we would request a detailed explanation of how excluding
electronic MSBBs from certain provisions of the proposed rule would benefit the market and the
investing public. We would also request the Board address the anti-competitive issue that would
clearly exist if they persisted with granting preferential treatment to electronic trading systems
over traditional broker’s brokers. Finally, we would like to ask the Board to specifically address
the issue of electronic MSBBs that are owned by a dealer or multiple dealers, as well as the
possible conflicts of interest with members of the Board who may work for some of these dealer-
owners.

It seems prudent for the Board to avoid anti-competitive rule-making so we would oppose this
approach and recommend the Board move away from this type of preferential treatment to
favored market participants.

Thank you, again, for the opportunity to comment on these mmportant matters and we would like
to reiterate that, in addition to this comment letter, RW Smith participated in and fully supports
the SIFMA comment letter.

Sincerely,

Paige W. Pierce

Paige W. Pierce

President & CEO
RW Smith & Associates, Inc.
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sifma’

Irvested in America

April 29, 2011

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street

Alexandria, VA 22314

Re:  MSRB Notice 2011-18: Request for Comment on MSRB Draft
Rule G-43 and Associated Amendments to Rules G-8, G-9, and
G-18

Dear Mr. Smith:

The Secunities Industry and Financial Markets Association (“SIFMA™)!
appreciates this opportunity to respond to Notice 2011-187 (the “Notice™) issued
by the Municipal Securities Rulemaking Board (the “MSRB™) in which the
MSRB requests comment on draft Rule G-43, and associated amendments to
Rules G-8, G-9, and G-18 (the “Proposed Rule™), regarding municipal securities
broker’s brokers (“MSBBs”). The concepts embodied in the Proposed Rule were
first proposed by the MSRB in September 2010 (the “Proposed Guidance™).

Please note: We are taking the extraordinary step of submitting two
comment letters regarding the Proposed Rule. As explained more fully below,
this letter was drafted with significant input from a variety of broker-dealers (wire
houses, mutual fund affiliates, and others) who regularly trade with MSBBs to
meet their municipal securities trading needs (the “Retail Dealers™). Our other
comment letter was drafted with significant input from MSBBs responsible for
over 90% of the inter-dealer trading in municipal securities (the “SIFMA MSBB

: The Securities Industry and Financial Markets Association (SIFMA) brings together the

shared interests of hundreds of securities firms, banks and asset managers. SIFMA's mission is to
support a strong financial industry, investor opportunity, capital formation, job creation and
economic growth, while building trust and confidence in the financial markets. SIFMA, with
offices in New York and Washington, D.C., is the U.S. regional member of the Global Financial
Markets Association (GFMA). For more information, visit www sifina.org.

: MSRB Notice 2011-18 (Feb. 24, 2011).

3 MSRB Notice 2010-35 (Sept. 9, 2010).
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Letter”). Given the potential impact of the Proposed Rule, we ask that each of
these letters be given careful consideration.

SIFMA supports effective and efficient regulation of the municipal
securities markets that helps to aid market liquidity i 2 manner consistent with
customer protection. However, we have become extremely concerned about the
MSRB’s commitment to adopting, through the Proposed Rule, the concepts
embodied in the Proposed Guidance. In our comment letter on the Proposed
Guidance we sought to identify what we believed were the potentially serious
negative consequences that many aspects of the Proposed Guidance could have on
the business of MSBBs, and therefore on the municipal securities secondary
market (the “Market™). We respectfully submit that the concerns noted in our
comment letter regarding the Proposed Guidance persist with equal force in
connection with the Proposed Rule.

Having had the opportunity to consider the Proposed Rule, we have come
to question whether any new MSRB rule directed solely at MSBBs is warranted.
As discussed more fully below, we do not believe that the enforcement actions
cited by the MSRB as supporting the need for additional rules are sufficient to
that purpose. In addition, we are concerned that the Proposed Rule could have a
significant unintended negative impact on retail transactions and transactions in
thinly-traded issues. As described more tully below, these parts of the Market are
among the less liquid, and we are concerned that what may appear to be minor
impediments to liquidity when considered individually against the breadth of the
Market as a whole may have severe consequences for the less liquid, but very
important, retail and thinly-traded segments of the Market.

We therefore respectfully request that the MSRB withdraw the Proposed
Rule, and continue to focus its resources on efficient coordination with the
Financial Industry Regulatory Authority (“FINRA”) on the enforcement of
existing MSRB rules.

SIFMA is Submitting Two Comment Letters on the Proposed Rule

SIFMA’s comment letter on the Proposed Guidance (the “Proposed
Guidance Letter”) purposefully analyzed the Proposed Guidance from the
perspective of the MSBBs, as they were the parties most directly impacted by it.
And through that perspective SIFMA also sought to highlight the likely impacts
of the Proposed Guidance on the Market in general. We believe that this may
have given the impression that these concerns were not shared outside of the
MSBB community. If so, that impression is false.

In order to demonstrate the seriousness of the securities industry’s
concerns regarding the Proposed Rule, SIFMA is filing today two comment letters



248 of 316

Ronald W. Smith

Municipal Securities Rulemaking Board
April 29, 2011

Page 3 of 8

regarding the Proposed Rule, this letter and the SIFMA MSBR Letter. SIFMA
hopes that by submitting both of these letters the breadth and seriousness of the
concerns in the securities industry regarding the Proposed Rule will be clearly
demonstrated.

Background

The Retail Dealers reviewed both the Proposed Guidance Letter and the
SIFMA MSBB Letter in connection with participating in the drafting of this letter.
While this letter does not necessarily adopt every position set forth in those
letters, it agrees with their overriding conclusion: the Proposed Rule has the
potential to do unintended, but significant, harm to the Market. Therefore, we
also agree that the Proposed Rule should be withdrawn, and the rading of
municipal securities between MSBBs and Retail Dealers should continue to be
Judged under existing MSRB rules. We also believe that, should the MSRB
decide to move forward with a rule focused on the activities of MSBRBs, the
aspects of the Proposed Rule most potentially harmful to the efficient operation of
the Market should not be included.

Prior Enforcement Actions

The MSRB places great emphasis in the Notice on the importance of the
prior enforcement actions against MSBBs.* As the primary trading counter-
parties with MSBBs, we echo the concerns of the MSRB regarding the conduct
that led to these enforcement actions. But these enforcement actions lead us to
draw a much different conclusion than does the MSRB: we believe that they
demonstrate that existing standards of conduct were not being met, and that the
MSBBs had been in need of regulatory-enforcement attention. We believe that
such attention should appropriately continue, Just as it should regarding other
broker-dealers, to ensure that the investing public continues to be able to rely on
the integrity of the municipal securities market. We do not believe, however, that
these enforcement actions provide sufficient Justification for rulemaking directed
solely at MSBBs, especially when the Proposed Rule may significantly impede
the operation of the Market, to the ultimate detriment of the retail ivesting
public.

Principal Objections to the Proposed Rule

The following comments set forth our principal objections to the Proposed
Rule. We note that the fact that we do not discuss other provisions should not be

Notice, footnote 1.
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read as an endorsement of those provisions. The provisions discussed below are
intended to provide the MSRB with additional, specific input to help illuminate
what the Retail Dealers believe are the substantial risks inherent in these aspects
of the Proposed Rule.

We also hope that the following comments will be read in the proper
context. The Market is characterized by an extremely large number of issuers,
many of whom issue securities on an nfrequent basis. On any given day, a Retail
Dealer that is active in the Market can have between 2,000 to 5,000 items to
potentially bid upon, and therefore review, and may eventually bid upon hundreds
of these items. That same Retail Dealer also could have a number of items out for
bid, for which it will need to devote additional attention. Therefore, we believe
that any impediments to trading in what is already a labor-intensive market must
be carefully reviewed to ensure that the burdens to liquidity are justified.

Written Notice/Acknowledgement Provisions

We cannot overstate the concern that we have with the provisions of the
Proposed Rule that impose new pre-trade written notice and/or acknowledgement
requirements on certain transactions in the Market.® Such requirements are
inconsistent with the efficient operation of the Market, especially when applicd to
retail-size blocks and wransactions thinly-traded issues. Retail Dealers already
expend significant resources on post-trade operational and compliance systems,
including best-execution review systems, in order to ensure fair treatment of
customers and compliance with existing rules.

We believe that the imposition of pre-trade written
notice/acknowledgement requirements will inordinately increase the cost of these
trading activities. We can state unequivocally that additional resources will need
to be developed to deal with the tracking of these notices, the documentation of
the determination of what action to take in response to a fair price notice from an
MSBB, and the supervision of that decision-making process. All of these issues
are more fully discussed directly below,

MSBB Fair Price Determination and Notification Process

The requirement in Rule G-43(a)(iv} of the Proposed Rule that MSBBs
review the results of each bid-wanted to determine whether the resulting price is
fair and reasonable is the most problematic substantive provision in the Proposed
Rule, because the process is designed to occur pre-trade, and because we believe

3 See Rule G-43(a)(iv) and (d)(i)}(H).
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that we are better situated to review the results of the bid-wanted process for this
purpose. When a Retail Dealer receives the high bid from an MSBB on a bid
wanted, it reviews that bid price as one piece of information in deciding whether
to execute that sale at that price. As the MSRB states in the Notice, the Retail
Dealers generally make substantial investments in their municipal securities
departments in the areas of trading and analysis, and that therefore Retail Dealers
can analyze the prices resulting from bid-wanteds,

We also note that while the MSRB is likely correct that the vast majority
of Market transactions will not be subject to this provision of the Proposed Rule,
we are concerned that many transactions in the less liquid sectors of the Market
may be. For example, we are concerned that adding a pre-trade bid-wanted price
review will substantially impact the trading of retail size orders and transactions
in thinly traded securities, as these types of transactions are the most likely to
result in a high bid for which MSBBs will have difficulty in making a fair price
determination. This is the case because retail size orders are subject to significant
trade-price variations on a day to day basis, as bidders interested in these size
orders regularly move in and out of the market, and the absence of one or two
bidders from one day to the next could have significant impact on the high bid. In
addition, thinly-traded issues do not, by their nature, provide meaningful recent
transaction executions against which to judge the result of a bid-wanted. We
believe that requiring MSBBs to analyze the high bids in these bid-wanteds will
result in a substantial number of these transactions being subject to the analysis,
notification and written acknowledgement requirements of the Proposed Rule,
further impeding liquidity in these parts of the Market.

We also are concerned that, if the Proposed Rule is adopted, Retail
Dealers will be subject to second-guessing on every executed transaction in
connection with which they were notified by the MSBB that it could not make a
fair price determination. Given that Retail Dealers will be required to defend
these transactions to regulators (or plaintiffs’ attorneys) operating with the benefit
of hindsight, we believe that the amount of diligence required to analyze the price
of these transactions, document the results of that diligence, and subject those
determinations to appropriate supervisory review would greatly outweigh the
financial benefit to the Retail Dealer of effecting the transaction, further impeding
liquidity for retail size orders and thinly-traded issues.

The likely practical result of this state of affairs would seem to be that
Retail Dealers would be forced to make a determination along the lines of the
following: either the MSBB’s determination was clearly erroneous, in which case
the Retail Dealer will consider executing the trade (but may not do so in all cases,
based upon a risk assessment), or the trade with the client will not be executed.
We also note that this situation would not necessarily be cured by putting the
securities out to a different MSBB or trading system (assuming that such a
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process was feasible for single retail orders), because the price resulting from that
secondary process would still need to be analyzed in light of the first price
received to determine whether it differed sufficiently from the result of the first
bid-wanted to defend the decision to execute the transaction with the customer.

Based on the foregoing, we believe that requiring the MSBB (acting in a
traditional broker capacity) to judge the fairess of a specific bid received for
every hid-wanted, and in certain cases initiate a process with the Retail Dealer
prior to the execution of a transaction, which the Retail Dealer would need to then
analyze and respond to in writing to complete the process, also prior to the
execution of the transaction, is likely to result in fewer of these transactions being
executed. And for the reasons set forth above, we believe that this unintended
consequence is most likely to impact retail transactions and transactions in thinly-
traded securities, which are already among the less liquid parts of the Market.

We also request that the MSRB consider whether the reduction of liquidity
in retail orders and thinly-traded securities could have implications beyond the
Market. For example, if thinly-traded securities become even harder to trade,
would issuers of securities likely to be thinly traded be required to disclose in
future offerings how difficult it may be to liquidate a security purchased in the
offering? Could similar disclosure become generally required for retail investors
purchasing in offerings? I so, what likely impact could the increased illiquidity
of these types of positions have on issuers’ ability to raise money in the future?

Specific Restrictions on Bid-Wanteds

Rule G-43(c) both requires and prohibits certain activities in connection
with the conduct of a bid-wanted. We note that, most importantly, this section
does not reflect that the Retail Dealer has any ability to direct or restrict the
conduct of a bid-wanted in a manner consistent with the Proposed Rule. In order
for an MISBB to efficiently serve its Retail Dealer clients, it must be able to
conduct the bid-wanted as directed by the Retail Dealer. Retail Dealers are in the
best position to determine whether specific restrictions on a bid-wanted will have
the likely effect of improving the process.

Retail Dealers believe that it is imperative that all bidders in a bid-wanted
be treated fairly, and in a consistent manner. However, we believe that the
proposed restrictions prohibit communications that are necessary for efficient bid-
wanteds. For example, Rule G-43(c)(iv) effectively prohibits the MSBB running
a bid-wanted from letting bidders know whether they are likely to be used ina
bid-wanted. If a bidder knows he is unlikely to be used in a bid-wanted, he can
deploy that capital to a different bid-wanted. If not, that capital will necessarily
be out of the market until that transaction is concluded. Providing this type of
information allows bidders to effectively deploy their capital during the trading
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day, to the benefit of the market. We also note that this provision could also be
construed to prohibit MSBBs from providing information to potential sellers or
bidders about the general nature of the market as they perceive it on a given day
(“Market Color™). We believe that such Market Color is important to the efficient
operation of the Market. We request that the MSRB specifically consider the
effect that this rule provision could have on liquidity in the market.

In addition, Rule G-43(c)(vi) prohibits MSBBs from contacting bidders
even in cases where the MSBB believes that the bid is clearly erroneous unless the
MSBB (i) receives permission from the Retail Dealer selling the bonds, or (ii)
notifies its clients in advance that such contacts may be made, and all other
bidders are also given the opportunity to adjust their bids. We ask that this
provision be reviewed, as we believe it may lead to an increase in transactions
based on clearly erroneous bids, as well as unintentionally lead to bidder behavior
that would be to the detriment of the seller. Lastly, Rule G-43(c){vii) prohibits an
MSBB from adjusting a bid without the bidder’s written acknowledgement, so
that a bidder’s oral instructions are insufficient. We are concerned that if
adjusting or correcting bids is subject to a written instruction requirement, bidders
may be inclined to simply withdraw their bids rather than remaining in a bid-
wanted for which they have submitted an erroneous bid and following procedures
to adjust their bids.

Request for Comment Regarding Electronic Trading Systems and MSBBs
with Cusiomers

We agree with the position set forth in the SIFMA MSBB Letter that the
MSRB’s request for comment regarding more permissive rules for electronic
trading systems is anti-competitive. As the primary customers of MSBBs (and
other Market trade-execution counterparties), Retail Dealers need multiple venues
through which to seek to execute securities transactions. Rules that favor one
trading venue over another present the risk that the non-favored venues will
become less robust, therefore limiting the options available to the Retail Dealers
in the future. For these reasons we believe that the there should be no distinctions
made in the application of the Proposed Rule, should one be adopted, to any entity
that meets the definition of MSBB without regard to the ownership of that entity,
or whether that entity is a traditional MSBB, an electronic trading system, or a
hybrid of the two.

We also agree with the MSRB’s statement that prohibiting MSBBs from
having customers might be viewed as anti-competitive, and we do not believe that
such a prohibition is warranted. We do believe, however, that MSBBs that have
customers should be subject to the same minimum net capital requirements as a
municipal securities dealer that has customers (but does not carry customer
accounts},



253 of 316

Ronald W. Smith

Municipal Securities Rulemaking Board
April 29, 2011

Page 8 of 8

W * *

We wish to thank the MSRB and its staff for their work in developing the
Proposed Rule and for this opportunity to comment on it. We would be pleased to
discuss any of these comments in greater detail, or to provide any other assistance
that would help facilitate your review of the Proposed Rule. If you have any
questions, please do not hesitate to contact the undersigned at (212) 313-1130.

Respectfully,

Leslie M. Norwood
Managing Director and
Associate General Counsel
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Corporate Secretary
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1900 Duke Street

Alexandria, VA 22314

Re:  MSRB Notice 2011-18: Request for Comment on MSRB Draft
Rule G-43 and Associated Amendments to Rules G-8, G-9, and
G-18

Dear Mr. Smith:

The Securities Industry and Financial Markets Association (“SIFMA”™)!
appreciates this opportunity to respond to Notice 201 1-187 (the “Notice”) issued
by the Municipal Securities Rulemaking Board (the “MSRB”) in which the
MSRB requests comment on draft Rule G-43, and associated amendments to
Rules G-8, G-9, and G-18 (the “Proposed Rule”), regarding municipal securities
broker’s brokers (“MSBBs”). The concepts embodied in the Proposed Rule were
first proposed by the MSRB in September 20107 (the “Proposed Guidance™).

Please note: We are taking the extraordinary step of submitting two
comment letters regarding the Proposed Rule. As explained more fully below,
this letter was drafted with significant input from MSBBs responsible for over
90% of the inter-dealer trading in municipal securities. Our other comment letter
was drafted with significant input from a variety of broker-dealers (wire houses,
mutual fund affiliates, and others) who regularly trade with MSBBs to meet their
municipal securities trading needs (for the purposes of this letter, “Retail

! The Securities Industry and Financial Markets Association (SIFMA) brings together the

shared interests of hundreds of securities firms, banks and asset managers. SIFMA's mission is to
support a strong financial industry, investor opportunity, capital formation, job creation and
economic growth, while building trust and confidence in the financial markets. SIFMA, with
offices in New York and Washington, D.C,, is the U.S. regional member of the Global Financial
Markets Association (GFMA). For more information, visit www. sifma.org.

%

‘ MSRB Notice 2011-18 (Feb. 24, 2011}.

; MSRB Notice 2010-35 (Sept. 9, 2010).
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Dealers™). Given the potential impact of the Proposed Rule, we ask that each of
these letters be given careful consideration.

SIFMA supports effective and efficient regulation of the municipal
securities markets that helps to aid market liquidity in a manner consistent with
customer protection. However, we have become extremely concerned about the
MSRB’s commitment to adopting, through the Proposed Rule, the concepts
embodied in the Proposed Guidance. In our comment letter on the Proposed
Guidance we sought to identify the potentially serious negative consequences that
many aspects of the Proposed Guidance could have on the business of MSBBs,
and therefore on the trading of securities in the municipal securities secondary
market (the “Market”). We respectfully submit that the concerns noted in our
comment letter regarding the Proposed Guidance persist with equal force in
connection with the Proposed Rule.

Having had the opportunity to consider the Proposed Rule, we have come
to question whether any new MSRB rule directed solely at MSBBs 1s warranted.
As discussed more tully below, we do not believe that the enforcement actions
cited by the MSRB as supporting the need for additional rules are sufficient to
that purpose. In addition, we are concerned that the Proposed Rule could have a
significant unintended negative impact on retail transactions and transactions in
thinly-traded issues. As described more fully below, these parts of the Market are
among the less liquid, and we are concerned that what may appear to be minor
impediments to liquidity when considered individually against the breadth of the
Market as a whole may have severe consequences for the less liquid, but very
important, segments of the Market.

We therefore request that the MSRB withdraw the Proposed Rule, and
continue to focus its resources on efficient coordination with the Financial
Industry Regulatory Authority (“FINRA™) on the enforcement of existing MSRB
rules.

SIFMA is Submitting Two Comment Letters on the Proposed Rule

SIFMA’s comment letter on the Proposed Guidance (the “Proposed
Guidance Letter”) purposefully analyzed the Proposed Guidance from the
perspective of MSBBs, as they were the parties most directly impacted by the it.
Through that perspective SIFMA also sought to highlight the likely impacts of the
Proposed Guidance on the Market in general. We believe that this may have
given the impression that these concerns were not shared outside of the MSBB
community. If so, that impression is false.

o
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In order to demonstrate the seriousness of the securities industry’s
concerns regarding the Proposed Rule, SIFMA is filing today two comment letters
regarding the Proposed Rule. This letter was drafied with significant input from
MSBBs, and our other letter was drafted with significant input from Retail
Dealers. SIFMA hopes that by submitting both of these letters the breadth and
seriousness of the concerns in the securities industry regarding the Proposed Rule
will be clearly demonstrated.

As noted above, we believe that the concerns we noted in our comment
tetter regarding the Proposed Guidance persist with equal force in connection with
the Proposed Rule. While we retterate generally all of the concerns that we noted
in our comment letter on the Proposed Guidance (a copy of which is attached),
and request that the Proposed Rule be withdrawn, we are also taking this
opportunity (o restate our objections to what we believe are the most potentially
harmful aspects of the Proposed Rule.

Need for Proposed Rule

The Background section of the Notice begins as follows:

Both Securities and Exchange Commission (“SEC™) and FINRA
enforcement actions have highlighted broker’s broker activities that
constitute clear violations of MSRB rules. The MSRB recognizes that
some broker’s brokers make considerable efforts to comply with MSRB
rules. Given the nature of the rule violations brought to light by SEC and
FINRA enforcement actions, however, the MSRB determined that
additional guidance and/or rulemaking concerning the activities of
broker’s brokers was warranted.

We respectfully question how the fact that a group of MSBBs were
sanctioned for “clear violations” of existing rules can lead to the determination
that additional rules are needed. By the MSRB’s own admission, there are
existing rules that govern all of the violative conduct sanctioned by the SEC and
FINRA.

Footnote 1 to the Notice indicates that the enforcement actions relied upon
by the MSRB as the basis of the Proposed Rules included primary violations of
MSRB Rules G-13, G-14, and G-17, as well as violations of Rules G-8, G-9 and
(G-28. We believe that this argues against the need for any additional rulemaking.

Notice, p.1.
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It appears that FINRA and the SEC had ample rules to look to and judge the
conduct of the MSBBs. The Notice does not provide any examples of conduct
that was deemed to be inappropriate by the MSRB or FINRA, but that FINRA
was unable to sanction. We respectfully submit that examples such as these
would be needed to support the contention that additional rules are warranted.”

We also request that additional follow-up be undertaken by the MSRB,
working in conjunction with FINRA, to determine whether the types of conduct
that gave rise to the sanctions continues to be engaged in by MSBBs. SIFMA
believes that in certain cases, continued violations of existing rules of general
applicability may justify the promulgation of new rules aimed at specific conduct
or actors. We do not believe that finding a number of rule violations of existing
rules at a single point in time should serve as justification for additional
rulemaking, in the absence of evidence that the conduct has continued.

Proposed Rule G-43

We believe, as described in the preceding section of this letter, that the
rationale for the Proposed Rule needs to be carefully reassessed, and that the
Proposed Rule should be withdrawn. That being said, we are also reiterating the
following points from our comment letter on the Proposed Guidance, discussed
here as applied to the Proposed Rule, in order to stress our belief that these
aspects of the Proposed Rule will substantially negatively impact the operation of
the Market, to the ultimate detriment of retail investors and owners of thinly-
traded municipal securities.

Duty of Broker’s Broker

Rule G-43(a) of the Proposed Rule sets forth the duties of MSBBs.
Section (a)(i) of Rule G-43 states that an MSBB “shall make reasonable efforts to
obtain a price that is fair and reasonable in relation to prevailing market
conditions” and that it must “employ the same care and diligence in doing so as if
the transaction was being done for its own account.” We again stress that the
conduct of a bid-wanted is subject to the control of the seller of securities, the
Retail Dealer, and that any statement regarding MSBBs’ duties in connection with
a bid-wanted should reflect this. For example, there may be instances in which
the Retail Dealer needs to receive bids in a short timeframe, and may direct the

3 We note that the MSRB’s adoption of Rule G-37 appears to have been an example of the
MSRB being concerned about conduct for which there was no regulatory remedy. The adoption
of a rule in that case seems much more warranted than in this case, See, MSRB Reports, Vol. 11,

No. 3, Sept. 1991, and MSRB Reports, Vol. 14, No. 1, Jan. 1994,
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MSBB to set a short sharp time. MSBB’s should be able to follow these
directions without second-guessing the Retail Dealer, and report back to the Retail
Dealer the best bid received. The Retail Dealer can then decide whether the price
received is reasonable, based on all of the information that it has (including
information about its customer’s needs). Taking this flexibility away from the
Retail Dealer will inject unnecessary inefficiency into the Market.

Section (a}(iv) of Rule G-43 embodies the concept that MSBBs are
responsible for determining whether the highest bid received in a bid-wanted
“does not represent a fair and reasonable price in relation to prevailing market
conditions within a reasonable degree of accuracy.” This provision puts the
MSBB in the position of analyzing the price resulting from every bid-wanted it
conducis to determine whether the price 1s not fair and reasonable. This standard
changes the MSBRB’s obligation set forth in Section (a){(1) of Rule G-43, which is
a processed-based obligation, to an outcome-based obligation. As we stated in
Proposed Guidance Letter, Retail Dealers are in a superior position to make these
determinations due to the customer information they have, the superior resources
they possess regarding trading and analysis, and the relatively few numbers of
bids that they would need to review.

We believe that the relative imbalance of this burden deserves careful
consideration by the MSRB. For example, on an average day a large MSBB can
have 2,000 items out for bid, which were received from an average of 200 or 300
Retail Dealers. Under this scenario, the MSBB would have the primary
responsibility to review 2,000 high bids to make a “fair and reasonable”
determination, while its average Retail Dealer counterparty would have to review
10 or 15 high bids for the items it put out. In light of this, we believe that
imposing this obligation on both parties to the transaction, with only limited
consideration of how conflicts are to be resolved, and without considering the
potential for retail customers’ orders not being executed, is not warranted at this
time. If a fair price determination is to be made, we believe that it can most
efficiently be made by the Retail Dealers.

Section {a){1v) of Rule G-43 also is the first instance in the Proposed Rule
of a written notice and/or acknowledgement scheme. We again stress our belief
that the implementation of written communication requirements will have a
substantial negative impact on trading in the Market, both slowing down the
execution of individual trades, and causing less trades in the aggregate to be
executed. In its discussion of this issue in the Notice, the MSRB stated its belief
that “mosf retail customers would prefer a better price to a speedy trade”
(emphasis added). We question both the basis for, and the relevance of, this
belief. First, the MSRB’s contention regarding customers’ preference for a
“better” price ignores the fact that speed of execution 1s an aspect of the quality of
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the execution of a securities transaction. Clients have many reasons for deciding
to sell their securities, some of which may have nothing to do with specifically
when a transaction is executed. It is equally true, however, that many clients may
place a high priority on receiving an execution as soon as possible, and may be
willing to receive a somewhat “lower” price on a sale to achieve that objective. A
regulatory bias towards a “better” price at the expense of other reasonable
investor concerns does not seem appropriate.

Second, and more importantly, the MSRB’s belief may not at all be
relevant to the analysis of the Proposed Rule, because slowing down the process
of trading in the Market, which many aspects of the Proposed Rule will do, will
not just slow down individual trading, but likely will lead to less trading in the
aggregate of these securities, as: each trade likely will take longer (for the MSBB
to tollow mandated steps in a bid-wanted that may not be necessary, and then to
analyze the resulting price to determine its fairness and reasonableness): certain
trades will be further delayed (due to the notice and written acknowledgement
requirements); and, lastly, some trades will not be executed because the dealer
could not overcome the MSBB’s inability to determine that the high price from a
bid-wanted was fair and reasonable, given the time and resources it can devote to
an individual trade. Unless it is assumed that both MSBBs and Retail Dealers
have unlimited resources to devote to trading these securities, it seems that the
potential for impeding liquidity as a result of this proposal is significant,
especially in the case of retail-size orders and transactions in thinly-traded
securities. We do not agree with the MSRB’s statement in the Notice that this is
an “exaggerated” concern, but we do agree that it would be a “perilous” result.®

Other Proposed Rule Provisions

Rule G-43(c) of the Proposed Rule sets forth the mandatory requirements
for conduct of bid-wanteds that must be followed if the bid-wanted is to satisfy an
MSBB’s duty in Section (a}(1) to make a “reasonable effor{” to obtain a price that
is fair and reasonable.” In effect, these requirements would apply to all bid-
wanteds. We believe that the aspects of Section (c) that relate to conduct that has
been deemed to be violative of G-17 in the past should continue to be treated as
such, and the aspects that mandate specific steps be taken in a bid-wanted should
be treated as guidance from the MSRB for MSBBs to consider, but should not be
mandated by rule for every bid-wanted. We also again stress our belief that the

Notice, p. 6.

! Proposed Rule G-43(b).
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Retail Dealers” ability to control bid-wanteds should be reflected in any guidance
on this point.

We also note that certain provisions of Rule G-43(d) are directly
duplicative of existing MSRB rules that are applicable to all MSRB members.
For example, the prohibition in section (d)i)(I) against MSBBs disclosing
“confidential, non-public information about the ownership of municipal securities
to any person” is already explicitly covered by existing Rule G-24. In addition,
other provisions of Rule G-43(d) appear to lack sufficient rational basis. For
example, the rationale for the requirement in section (d)(1)(J) that MSBBs disclose
to their Retail Dealer counter-parties whether they have customers is not
sufficiently explained in the Notice.

Request for Comment Regarding Electronic Trading Svstems

We believe that the MSRB’s request for comment regarding electronic
trading systems is anti-competitive. The MSRB’s specific requests in this regard
relate to how much more permissive the rules for electronic trading systems
should be regarding dual agency and erroneous bids.® While it is only
“requesting comment,” the MSRB is clearly indicating its belief that the rules
regarding electronic trading systems should be more lax, and that the only real
issue is to what extent. We believe that requesting such comment in the context
of a rule proposal imposing significant new burdens on traditional MSBBs is
inconsistent with the important concept of a regulatory “level playing field” for all
Market participants. For these reasons we believe that the there should be no
distinctions made in the application of the Proposed Rule, should one be adopted,
to any entity that meets the definition of MSBB without regard to the ownership
of that entity, or whether that entity is a traditional MSBB, an electronic trading
system, or a hybrid of the two.

Notice, p. 9.
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We wish to thank the MSRB and its staff for their work in developing the
Proposed Rule and for this opportunity to comment on #t. We would be pleased to
discuss any of these commenis in greater detail, or to provide any other assistance
that would help facilitate your review of the Proposed Rule. If you have any
questions, please do not hesitate to contact the undersigned at (212) 313-1130.

Respecttully,

Leslie M. Norwood
Managing Director and
Associate General Counsel
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ATTACHMENT

Invested in America

November 15, 2010

Peg Henry

Deputy General Counsel

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

Re: MSRB Notice 2010-35: Request for Comment on MSRB Guidance on
Municipal Securities Broker’s Brokers

Dear Ms. Henry:

The Securities Industry and Financial Markets Association (“SIFMA™)' appreciates this
opportunity to respond to Notice 2010-35 (the “Notice™) issued by the Municipal Securities
Rulemaking Board (“MSRB"™) in which the MSRB requests comments on draft interpretive
guidance on municipal securities broker’s brokers (“MSBBs™),

SIFMA supports effective and efficient regulation of the municipal securities markets that helps
to aid market liquidity in a manner consistent with customer protection. As described more fully
below, we are supportive of certain aspects of the proposed guidance (“Proposed Guidance™), but
believe that, in important respects, the Proposed Guidance is inconsistent with the limited
activities in which MSBBs engage, and may limit the effectiveness of MSBBs in carrying out the
important role they play in the municipal securities secondary markets. We believe the adoption
of the Proposed Guidance would impede the efficiency of the municipal securities interdealer
market, to the ultimate detriment of investors in municipal securities. Lastly, we do not support
the Proposed Guidance regarding Rule G-18, which imposes requirements on MSBBs that are not
imposed by the rule as currently in effect. As described more fully below, we believe that the

! The Securities Industry and Financial Markets Association (SIFMA) brings together the shared

interests of hundreds of securities firms, banks and asset managers. SIFMA's mission is to support a strong
financial industry, investor opportunity, capital formation, job creation and economic growth, while
building trust and confidence in the financial markets. SIFMA, with offices in New York and Washington,
B.C., isthe U S, regional member of the Global Financial Markets Association (GFMA). For more
information, vigit www sifina.ore.

2

- MSRB Notice 2010-35 (Sept. 9, 2010).

Mew York | Washinglon

120 Broadway, 35tk Floor | New York, NY 10271-0080 | P 212.313.1200 PR Z12.313.4300
wwye sifma.org | www invesiedinamerica.org
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proposed additional requirements are inconsistent with the role of MSBBs, and also constitute an
amendment to the rule which should be addressed in a separate rulemaking. Accordingly,
SIFMA requests that the MSRB (1) withdraw the Proposed Guidance regarding Rule G-18 to the
extent it imposes obligations on MSBBs in excess of what the rule requires, and (2) modify other
aspects of the Proposed Guidance as requested betow.

Role of MSBBs in Municipal Securities Secondary Market

MSBBs play a very important role in the workings of the secondary municipal market. Few
markets for new issues of securities can function efficiently or well without the support of a
secondary market where securities can be traded after they are first sold in the primary market. In
addition to supporting the primary market, a thriving secondary market also serves investors by
providing them with an array of securities to suit their investment needs, as well as providing an
environment to buy and sell their securities quickly when necessary. MSBBs provide liquidity to
the secondary bond market, extended distribution networks, information flow, and anonymity to
market participants.’

Moreover, as MSBBs do not inventory securities, they are never in competition with their
counterparties. Rather, the role of an MSBB is to act as an intermediary representing the
counterparty’s trading desk. MSBBs do not employ research analysts or provide research
services. Lacking the pressure of maintaining the profitability of their own proprietary accounts,
their role is fundamental: provide superior market execution with competitive market pricing,
information flow and enhanced services to assist secondary market counterparties achieve success
within the marketplace,

MSBBs facilitate and effect transactions through: new issue trading, bid-wanted trading, situation
trading, swap trading, and by providing greater information flow or “color” on securities and the
market in general. When secondary market participants cannot or do not wish to obtain bids
directly for bonds they want fo sell, they ask one or more MSBBs to obtain bids from trading
desks across the country, When the bid-wanted auction item is given to an MSRB, bids are
elicited via a blind auction process. In a bid-wanted, the MSBBs never know what the “sell at”
price is before the end of the auction when the seller decides whether or not to accept the highest
bid.

MSBBs advertise their bid-wanted items electronically (through Bloomberg, proprietary online
trading platforms, proprietary websites, electronic-mail dissemination applications, fax
dissemination applications, vendors, etc.) and over the phone by making direct contact with

? “Certain markets. . .are. . .informally organized around interdealer brokers, which dispiay the bids

and offers of other dealers anonymously. . JHnterdealer brokers provide liquidity by providing a central
mechanism to display the bids and offers of multiple dealers and by aflowing dealers. . . (o trade large
velumes of securitics anonymously and efficiently based on those bids and offers.” Securities and
Exchange Commission, “Regulation of Exchanges,” Release No. 34-38672, File No. 87-16-97 at 40 (May
23, 1997} [hereinafter Regulation of Exchanges] (citations omitted).
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municipal bond trading desks nationwide. MSBBs solicit bids from interested parties, asking for
bids to be received by a certain time during the trading day. All auction parameters are
determined by the selling party and the MSBB is bound by those parameters in their intermediary
{agency) role,

Established and reputable MSBRBs maintain full trading history on all items; bid-wanted items
(full description of all bid-wanted items), bid pads (programs containing the history of all firms
that bid the item and the levels they bid, as well as PASS history, i.e., all firms that passed on
bidding the ftem), execution history and ticketing/operational history.

When an MSBRB acts as middleman, traders for selling and buying firms do not communicate
with each other directly; all communications are with and through the MSBB. An MSBB acts as
a confidential agent on behalf of a counterparty in the sale or purchase of bonds in order to
prevent competing firms from discerning each other’s trading strategies. The MSBB collates the
bids and reports the best one to the potential seller, who may decide to sell them if the price is
acceptable; MSBBs do not participate in the decision to buy or sell securities, exercise discretion
as to the price at which a transaction is executed or determine the timing of a trade. An MSBB
effects a trade between market participants by contemporaneously selling to the buyer and buying
from the seller as a disclosed agent; all MSBB frades are equally matched transactions, All
decisions are made by the seller or the buyer and the MSBB facilitates the trade. Only if the trade
is done does the MSBB earn a commission.

After a municipal bid-wanted trade is executed, an MSBB provides the purchasing counterparty
with infermation about the total number of bids received and about the cover bid, which is the
next best bid after the level at which the bond traded. This is important information for dealers to
have in assessing the depth of the market and the risk invelved in bidding or offering bonds at
particular levels. This information also permits trading desks to quote markets with greater
certainty and, presumably, at lower spreads, increasing secondary market liquidity and the ability
for investors to sell their bonds. With the information flow and access to the MSBBs’ extended
distributicn network, trading desks can spend less fime soliciting interest in honds they want to
buy or sell (with its potential negative market effect) and more time executing trades for their
proprietary accounts or their customers. For traders, the timesaving element of working with
MSBBs may make the difference between executing or missing a trade as well as obtaining a
timely interdealer market price on their securities,

The advantage that MSBBs have in the market is their continuous communication with the dealer
community or “Street.” The MSBB has a “picture” of who owns what and tracks closely who is
inclined to buy, as well as who might want to sell into the market on any given day. The
anonymity MSBBs provide to their counterparties makes them more willing to give MSBBs
information. Buyers and sellers look to them for information on the {one and direction of the
market, and it is the MSBB’s job to sense that tone and direction and be able to communicate it to
their clients.

MSBBs often acquire knowledge of the various sectors of the municipal bond market, knowledge
that individual dealers/banks may not have developed. It takes a considerable amount of effort,
expense, and determination for an MSBB to acquire sufficient knowledge of any local market,
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such as that of the Midwest region, for example. An MSBB with great strength and knowledge of
their region and specialty types of bonds, contributes greatly to the efficiency of the associated
markets, thus helping to lower interest rate costs to both [ocal investors and focal issuing
communities, Brokering is much more than quoting rates, it is a complex and highly professional
business that ultimately provides efficiencies to the overall market and all market participants.

Definition of Municinal Securities Broker’s Broker

The Notice defines an MSBB as a “broker, dealer, or municipal securities dealer that principally
effects transactions for other brokers, dealers, or municipal securities dealers {“dealers™) or holds
itself out as a broker’s broker.” SIFMA believes that this definition does not sufficiently define
what an MSBB is, or the limited nature of their business activities. SIFMA feels strongly that
that the MSRB needs to adopt a concrete, accurate and complete definition of an MSBB, and
proposes an alternative definition directly below. Further, SIFMA is unclear as to the purpose of
the clause “or holds itself out as a broker’s broker” and requests that this phrase be omitied from
any final definition.*

SIFMA believes that MSBBs should be defined by the nature of the business that they conduct.
It light of this, we offer the following definition:

The term Municipal Securities Broker’s Broker shall mean a broker, dealer or municipal
securities dealer that:

a) acts as a disclosed agent or riskless principal in the purchase or sale of
municipal securities for an undisclosed registered broker, dealer,
municipal securities deater, Sophisticated Municipal Market Professionals
{“SMMP™), or institutional counterparty;

b) does not have or maintain any municipal securities in any proprietary or
other accounts, other than for clearance and settlement purposes;

¢} executes equally matched transactions contemporaneously;

d) does not carry any customer accounts; does not at any time receive or hold
customer funds or safekeep customer securities;

e} does not participate in syndicates;

f) acts in the limited agency capacity of providing liquidity, market
information, order matching, and anonymity through the facilitation of
transactions in the interdealer market;

g) does not participate in the decision to buy or sell securities, exercise
discretion as to the price at which a transaction is executed, or determine
the timing of execution; and

h) is compensated by a commission, not a mark-up.

4 We note that although the Notice offers the guoted definition “for the purposes of [the] [Nlotice,”

SIFMA is concerned that this definition will become a de facto MSRB definition. This is why we have
offered what we believe to be a more accurate and complete definition.
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SIFMA believes that a function-based definition of MSBB is necessary to ensure that the
Proposed Guidance, if adopted, is appropriately tatlored to the uniquely limited nature of MSBB
activities. As the proposed definition clearly indicates, MSBBs. whether they process a
transaction as “agent” or “riskless principal,” do not exercise any decision making authority in
connection with transactions they effect. MSBBs act as Hmited agents, generally for the sellers of
municipal securities, for the purposes of soliciting bids on those securities {(“bid-wanteds™) or for
facilitating the execution of transactions for buyers or sellers (“situations” or “offerings™).
MSBBs do not have authority to take any other action on behalf their clients. As described
above, bid information is relayed back to the seller, so the seller can determine whether to trade
the securities in question. 1f the setler should determine that it wants te sell the securities, the
seller will inform the MSBB that the bonds are “for sale,” and only af that time will the MSBB
contact the high bidder to effect the transaction.

SIFMA believes that only by adopting a definition of MSBB along the lines of the one above can
the Proposed Guidance be properly analyzed. With this definition in mind, SIFMA offers the
following comments on the Proposed Guidance.

Agent versus Principal

The Proposed Guidance seeks to establish a bright line distinction between when an MSBB trades
as an agent versus principal: if the securities transacted are held even momentarily by the MSBB,
even if only in a “clearing or similar account,” the transaction is deemed to be a principal
transaction. Further, the Proposed Guidance states that this determination is applicable “for all
MSRB rules, not just the uniform practice rules.” Although SIFMA appreciates that this aspect
of the Proposed Guidance is intended to clarify the MSRB’s view of the nature of MSBBs’
trading activities, we believe that it elevates form over substance, and that MSRB should continue
its fong-standing practice, as reflected in current Rule G-18, of considering the MSBRB’s special
refationship with its trading counterparties, and the limited agency capacity in which it serves
those counterpartics, when applying its rules.

We note in this regard that even if the bright line approach to this issue is adopted, the vast
majority of MSBBs transactions are nof taken into any account of an MSBB. These transactions
are effected on a continuous net settlement basis through the National Securities Clearing
Corporation Continuous Net Settlement System {the “CNS System™), where the transactions are
matched between seller and buyer, and the commission to the MSBB is netted cut during the
settlement process.” In addition, most MSBBs operate as fully-disclosed introducing broker-

’ These transactions are reported as “principal transactions” in the Real-Time Reporting of

Municipal Securities system, because they are inter-dealer transactions, and the system when fmplemented
did not inclede this functionality. See MSRB Notice 2003-03, *Plans for MSRB’s Real-Time Transaction
Reporting System.” {(Feb. 3, 2003). See afso, “Municipal Securities Rulemaking Board, Specifications for
Reai-Time Reporting of Municipal Securities Transactions,” at § 1.31 (ver. 1.1 Sept. 2003) {current ver. 2.2
Nov. 2009, includes similar limitations in functionality).
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dealers, and all transactions are cleared through the accounts of the clearing broker-dealer. No
MSBB transactions appear to meet the definition of principal trade under MSRB Rules.” It may
appear, however, that MSRB transactions could be defined as riskless principal transactions under
MSRB rules.” We also note that the MSRB definition of “as agent” trades requires that the
transactions are not processed through the account of the dealer, are charged a commission
instead of a mark-up, and that the dealer disclose, or be willing to disclose, the identity of the
other side of the transaction.® Anonymity, however, is one of the primary services that MSBBs
provide to their trading counterparties, and is an important service to the market.” We believe
that if an MSBB can maintain anonymity of seller and buyer without taking a security into its
accounts, the transaction should be viewed as an agency transaction, in accordance with the
special relationship it has with its trading counterparties.

MBSBBs conduct their securities business in & manner that is consistent with an “agency” business
under the traditional meaning of the term, without regard to how they process their transactions.™
As described above, MSBBs act as limited agents on behalf of their trading counterparties, solely
for the purpose of seeking bidders for the securities owned by their trading counterparties, and
seeking executions of securities transactions on behalf of those counterparties. The Notice
reflects this agency relationship by noting that MSBBs may have a “special relationship™ with
their dealer counterparties, which may create “agency or fiduciary obligations™ from the MSBB
to its dealer counterparty. However, unlike traditional agents, MSBBs® authority to act for their
dealer counterparties is extremely limited. For example, the bid-wanted process is subject to the

o Principal Trade: A securities transaction in which the broker-dealer effects the transaction for its

proprietary account. MSRB Glossary of Municipal Securities Terms, Second Edition (January 2004,
! Riskless Principal Transaction: A transaction in which a broker-dealer, after having received an
order to buy a security, purchases the security as principal to satisfy the order fo buy or, after having
received an order to sell, sells the security as principal to satisty the order to sell. /d.

# “As Agent™ Trade: A securities transaction executed by a broker-dealer on behalf of and under the
instruction of another party. The broker-dealer does not act in a principal capacity and may be
compensated by a commissioa or fee {which must be disclosed to the party for whom it is acting) rather
than by 2 mark-up. To lunction as a custemer’s agent, a broker-deater must disclose or express willingness
to disclose the identity of the other side ot the transaction. /d

“ “Trades are executed by the blind broker on an anonymous basis——i.e., without the disclosure to
either deater of the identity of the contra party at the time of the trade. . .[S]uch systems are designed to
facilitate the execution of orders™. Securities and Exchange Commission, *Proprietary Trading Systems,”
Release No. 34-26708, File No, $7-13-89 at 8 {April 11, 1989).

o Agency: “Agency is the fiduciary relationship that arises when one person (a “principal”™) manifest
assent to another person (an “agent™} that the agent shail act on the principal’s behalf and subiect to the
principal’s control, and the agent manifests assent or otherwise consents so to act.” “Restatement {Third) of
Agency,” at §1.01 (2010}, Agents operating under this standard have traditionally had the authority to
legally bind their principals, which MSBBs do not.
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control of the seller. Sellers may direct that certain potential bidders not be contacted, or that
only certain bidders may be contacted. Sellers alsc determine the time parameters of any bid-
wanteds. Lastly, MSBBs do not have the authority to effect transactions for their clients at any
price they find. Rather, they must return to the seller, and the seller makes the decision to sel, at
which time the MSBB effects the transaction.

The only aspect of an MSBB’s business that the MSRB has identified as resembling traditional
principal transactions is the processing of those transactions which are actually settled through the
clearing or other account of the MSBB, but we believe this distinction elevates form over
substance. In ali other respects, MSBBs act in the limited agency role described above. They do
not maintain an inventory of securities for trading purposes and they do not determine whether a
transaction will occur, or the price or time of any transaction. Nor can they profit themselves by
marking-up a transaction with a counterparty. We believe that it is these conflicts of interest that
undettie the principal trading rules.

For the reasons described above, MSBBs have traditionally treated their transactions for all
purposes as agency transactions. In March 2001 MSRB stated its position that MSBB
transactions should be treated as riskless principal transactions for its Uniform Practice Rules."!
Subsequent to this, when the MSRB implemented its Real-Time Transaction Reporting System,
the system did not allow for the reporting of interdealer transactions as being done by agent."
We believe that the way to remedy this issue is to modify the trade reporting systems to allow the
reporting of inter-dealer transactions effected on an agency basis.

Based upon the foregoing, SIFMA believes that MSRB should continue its practice, as reflected
in the current text of Rule G-18, of applying its General Rules to MSBBs in a manner reflective
of the limited nature of MSBBs’ business, and not proceeding from a mechanical application of
those rules based on the marnner in which transactions are processed.

Rule G-18

The Proposed Guidance regarding Rule G-18 not only provides additional guidance to help
MSBBs in meeting their obligations under Rule G-18, but also substantially modifies the current
rule. SIFMA generally supports the additional guidance, but does not support the expansion of
Rule G-18 beyond its terms, and further believes that if the MSRB wishes to so expand Rule G-
18 it should do so through the normal rule amendment process, with due consideration given to
amending the rule not only as it refates to MSBBs, but to all MSRB members.

B MSRB Interpretation on the Application of Rules (5-8, (G-12 and (G-14 o Specific Electronic

Trading Systems (Mar. 26, 2001).
i Municipal Securities Rulemaking Board, Specifications for Real-Time Reporting of Municipal
Securities Transactions, supra note 3.
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SIFMA supports the Proposed Guidance regarding the steps that may need to be taken in certain
circumstances to ensure that the bid-wanted process is fair and reasonable. MSBBs currently
undertake additional steps when they believe them to be warranted to ensure that they operate a
fair bid-wanted process. These steps include seeking to contact the underwriter of an issue and/or
prior known bidders on the issue, and similar measures to ensure that bid-wanteds are not only
widely disseminated, but also exposed to likely interested parties, However, as currently drafted,
the Proposed Guidance speaks in terms of what the MSBB “must” do to ensure a fair and
reasonable process is conducted. As noted above. the entire bid gathering process is subject to
the control of the seller, and the MSBB is bound to follow the seller’s direction so long as such
directions are not in contravention of any applicable rules, For this reason, we request that the
Proposed Guidance be revised to make clear that these steps are not mandatory, but are
suggestions for how an MSBB can meet its obligations.

SIFMA does not support the use of the Proposed Guidance to substantially amend Rule G-18.
Rule G-18 currently requires that, in connection with their transactions for their dealer clients,
MSBBs shall be under the same obligation to their dealer counterparties as are dealers when they
conduct agency transactions with their customers, which is to “make « reasonable effort to obtain
a price for the customer that is fair and reasonable in relation to prevailing market conditions.”
Rule G-18, by its terms, is a process-based rule, not an outcome-based rule. The Proposed
Guidance modifies Rule G-18 to require that MSBRBs, and only MSBBs, make a determination
after the bid process has run its course as to whether the resulting highest bid is fair. In addition,
if the MSBB is unable to determine that the price is fair, the MSBB would be required to notify
its dealer-client in writing of that fact, and would also be required to receive written
acknowledgement of this fact prior to effecting the transaction. Rule G-18 does not, and if it
were to be amended by the Proposed Guidance as proposed, would continue to not require these
actions be taken by dealers when acting with customers (including retail customers) in an agency
capacity.

We believe that this proposal inappropriately places the primary burden of determining whether a
transaction should occur on the MSBB, rather than on the sellers of securities. The MSBRB's role
in these transactions is to seek to provide their trading counterparties with information about the
market for the securities in question at the time in question. The determination of whether a
resulting high bid is fair, especially in a market as thinly traded as the municipal securities
secondary market, ©* is inherently subjective, and is one which the seller is clearly in a better
position to make, and which the MSRB requires that dealers make when acting as principal for
their customers, ™

” See SEC Report on Transactions in Municipal Securities (July 1, 2004}, available at:
hitp://www.sec.gov/news/studies/munireport2004.pdf. The report found that during the study period, about
70% of municipal securities did not trade, and less than 1% of securities accounted for hatf of the
fransaction activity.

H See Regulation of Exchanges. supra note 3.
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When dealers consider whether to trade a bond at a given price, dealers are focused on the market
risk involved in establishing or terminating positions, as well as suitability concerns when dealing
with customer transactions. The relevant factors for determining prevailing market price are not
the same for every trade. For instance, dealers receive a variety of bid and offer information
throughout the trading day, including information from interdealer brokers, dealer contacts, their
internal research, market or credit analysts, and customers for securities. Dealers may receive
this information orally or electronically (e.g., via facsimile, Bloomberg or other electronic
messaging systems, or website access). Dealers view this quotation information as critical in
assessing the current market price for a bond because it reveals the demand and supply for a
particular security or type of security, which — according to basic economic principles —
determines price. In some instances, this information may be more important than prior trades.

In addition, there are a myriad of reasons why prevailing market prices may deviate due to
unquantifiable market forces. For example, on Day A, a dealer may get 5 bids on a bid wanted
listing, with a high bid of 103.5 and a low bid of 101. On Day A, the bid side is established to be
103.5. The next day, Day B, no major market shift may have occurred, but the top two bidders
for that type of security do not bid. The top two bidders may not have bid for any number of
reasons, including they do not want to risk their capital that day, their portfolios are full with that
name ot type of credit, or their portfolios are full for that point in the vield curve. The bid side on
Day B becomes 101. Liquidity ebbs and flows in the market, and is not constant. Liquidity for a
particular securities issuance typically becomes thinner the older it gets. Liquidity for
transactions that have recently been issued is fairly high, with a steep drop in liquidity as the issue
matures.'’

Another factor that determines market liquidity on a particular day is the level of supply of bonds.
There have been a number of recent examples of leveraged counterparties needing to sell large
amounts of bonds in the wake of collatera! calls. In this scenario, it is not the securities that are
distressed, but it is the seller that is distressed. In a market where supply greatly surpasses
demand, the prevailing market price for securities will decrease untit the level at which market
participants are willing to commit investable capital.

We also note that dealers will often have as good or better a view of the day to day market
variations described above than will an MSBB. Given that dealers have multiple sources of
information, and typically emplay a variety of research, market and credit analysts who are
available to their traders, there is no reason to think that, as a general matter, an MSBB is ina
better position than is the dealer to make a determination regarding fair market value. As stated
above, dealers employ a variety of securities analysts, while MSBBs do not employ research,
market, credit or other analysts. In the MSBB’s role as auctioneer, the broker-dealer community
does not look to MSBBs to provide those services. In addition, the MSBB will never have any
information regarding the dealer’s client or the client’s motivation for selling a security. Given
these facts, we believe that the dealer should be allowed to make its decision to buy or sell ina
particular transaction based on the dealer’s analysis of the information available,

B See MSRB 2009 Factbook at 16 (2009,
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We also believe that the proposed notice and acknowledgement scheme proposed for when an
MSBB is unable to make a fair market value determination is unworkable. Given the fast paced
nature of most bond trading desks, it is difficult (if not impossible) to imagine an MSBB and a
dealer actually going through the steps of giving notice of the MSBB’s inability to determine
whether fair value has been achieved, and obtaining written acknowledgement of that disclosure
outlined in the Proposed Guidance, before the transaction is executed, Given all of the market
variations described above, and the extensive information and other resources that dealers have
available to them, this market impediment seems unjustified, and potentially harmful.

SIFMA is concerned that the secondary market for municipal securities could be harmed because
dealers may be discouraged from committing capital to the municipal securities secondary
market, especiaily to lower-rated securities, retail-sized blocks and any security in a volatile
market. Dealers will be less willing to buy securities for their own inventory or otherwise engage
in trades that are not crossed internally due to the amount and timing of documentation for
compliance purposes that may be required for each transaction. This impact will be heightened
if, given all the market variations described above, MSBBs feel compelled to provide notice that
they have not been able to make a fair market value determination, This risk is further heightened
if dealers do not agree with the MSBB’s conclusion that the bid offered cannot be concluded to
be fair market value. Given how thinly traded the vast majority of municipal securities are, we
believe that these potential risks greatly outweigh whatever the supposed benefit of this part the
Proposed Guidance is intended to provide.

Should MSRB continue to pursue this aspect of the Proposed Guidance, SIFMA believes that it
should be addressed in a separate rulemaking, and that additional information be provided to
explain how these new requirements are intended to work in practice. For example, would an
MSBB’s dealer-client be free to trade a security with a customer based on a price that the MSBB
was unable to determine was fair? If so, would the dealer be required to notify its customer in
wriling of the MSBB’s inability to conclude that the price is fair and reasonable, and to obtain an
acknowledgement from the customer? If the dealer-client cannot effect the trade with its
customer, isn’t the MSBRB being forced to take on the dealer’s client-protection responsibilities,
without any information about the client? Lastly, what avenue would remain available for
distressed sellers looking to liguidate municipal securities positions? Would they be barred from
the market based on the MSBB’s inability to make a fair price determination? We believe that
issues such as these support the conclusion that Rule G-18 should not be amended in this manner,
and that if such an amendment is to be considered, it should be vetted through the normal
rulemaking process.

Transactions with Customers

The Proposed Guidance regarding transactions with customers does not appropriately reflect the
limited and sophisticated nature of MSBBs’ non-dealer counterparties. As indicated in the
proposed definition of MSBB above, MSBBs effect transactions only with SMMPs and
institutional investors. Given the sophisticated nature of these counterparties, SIFMA does not
believe that subjecting these transactions to Rule G-30, and therefore prohibiting these
counterparties from trading as they choose, is warranted.



272 of 316

Letter to Ms, Henry
November 15, 2010
Page H of 17

SIFMA believes that MSBR’s transactions with SMMPs should continue to be governed by the
SMMP Notice published by MSRB in 2002." In the SMMP Notice, the MSRB stated that for
dealers in general, that if a dealer effects non-recommended secondary market agency
transactions for SMMPs and its services have been explicitly limited to providing anonymity,
communication, order matching and/or clearance functions and the dealer does not exercise
discretion as {0 how or when a fransaction is executed, then the MSRB believes the dealer is not
required to take further actions on individual transactions to ensure that its agency transactions
with other dealers are effected at fair and reasonable prices.

Based on the foregoing, any transaction between an SMMP and an MSBRB that is effected without
the securities being held in the MSBB’s account, such as through the CNS System or by fully
disclosed introducing MSBBs, would appear to be within the bounds of the SMMP Notice, and
not subject to a transaction by transaction analysis under Rule G-30. Further, given the fact that
an MSBB is only compensated by a commission on its transactions, and cannot benefit itself by
marking-up securities, we believe that SMMPs should be allowed to decide whether it wants to
trade with an MSBB even when the transaction is processed through a clearance and settlement
account of the MSBB, so long as it is disclosed to the SMMP that the MSBB may process
transactions either as riskless principal or agent. We believe that SMMPs should be allowed to
continue to trade their securities as they see {it, and not be precluded access to the market in the
manner they so choose.

SIFMA also believes that the definition of SMMP should be reviewed, to determine whether
additional institutional investors should be accorded the same statis as SMMPs. As we discussed
in our June 7, 2010 letter to Ernesto Lanza commenting on MSRB Notice 2010-10, we believe
the qualifications for institutional investors to be considered SMMPs should be modified. In the
context of suitability interpretations, it is widely recognized that institutional and retail investors
are qualitatively different,'” and the threshold for determining an SMMP is very stringent. First,
an SMMP must be an entity with total assets of at least $100 million invested in municipal
securities in the aggregate in its portfolio and/or under management. When a dealer has
reasonable grounds for concluding that an institutional customer (i) has timefy access to the
publicly available material facts concerning a municipal securities transaction; {ii) is capable of
independently evaluating the investment risk and market value of the municipal securities at
issue; and (iit) is making independent decisions about its investments in municipal securities, and
other known facts do not contradict such a conclusion, the institutional customer can be
considered SMMP by the dealer.

e Interpretive Notice Regarding the Application of MSRB Rules to Transactions with Sophisticated

Municipal Market Professionals (April 30, 2002) (the “SMMP Notice™).

7 Id.
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SIFMA feels a lower threshold is appropriate to establish that an institutional investor is an
SMMP." Many institutional accounts do, in fact, have the ability not only to assess the intrinsic
value of particular debt securities, but aiso to evaluate independently the market for them,
Certain instituticnal accounts that are active in the debt securities markets employ considerable
in-house expertise evaluating potential investments — expertise that at times may be superior to
those of bond dealers. These institutional customers include the asset management arms of
virtually every multi-service financial services firm, farge insurance companies, and hedge funds
specializing in a wide range of liquid and illiquid municipal securities. These institutional
customers also typically have sales and trading relationships across several investment banks,
regularty possess internal research departments with specialized knowledge of the industry
sectors in which they invest, direct contact with issuers and obligors, and have access to their own
capital in addition to the capital in the dealer market. They also have access to information from
multiple dealers as well as trading screens on which they may do comparative requests for
quotations among their dealers.

Based on the foregoing, we believe that many institutional investors that do not meet the
definition of SMMP should be accorded greater trading flexibility than would be afforded a retail
investor whether by amending the SMMP standards or by recognizing that many institutional
investors that do not meet the SMMP standards are still very sophisticated. In this connection,
SIFMA suggests that a notice and acknowledgement scheme such as proposed for Rule G-18
transactions might be appropriate in this case. We believe that implementing such a scheme here,
as opposed to under Rule G-18 for MSBB-dealer transactions, would appropriately balance an
institutional investor's need for protection with its right to access the markets on terms that it
deems appropriate, once they have been put on notice by the MSBB regarding its inability to
determine whether a potential trade price is fair and reasonable.

Rule G-17

SIFMA agrees with the Proposed Guidance’s statement that, like all other municipal securities
dealers, Rule G-17 applies to MSBBs, and that all dealers have an obligation not to act in “any
unfair, deceptive or dishonest manner” in the conduct of their sceurities business. Below we
discuss each point of the Proposed Guidance as it relates to Rule G-17.

. We note, for example, that Section 2(a}(51) of the Investment Company Act of 1940 defines a

*qualified purchaser” to have an investment portfolic of at least $5 miltion for an individual or at least §23
million for a corporation, partnership or other entity.
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MSBBs and Non-Dealer Counterparties

The Proposed Guidance states that MSBBs that have customers (which we understand to mean
nen-dealer counterparties that are institutional investors or SMMPs), must disclose this fact to
both sellers and bidders in writing. While SIFMA agrees with this in principle, we believe that it
is important to make clear that this requirement can be met in a variety of ways, such as at the
time a dealer or non-dealer counterparty relationship is initiated, through website disclosure. or
through a written communication to all counterparties that may include other important
informatton, and that MSBBs should be free to choose to make this disclosure in whatever mode
is suitable for their business.

The Proposed Guidance also states that MSBBs that have non-dealer counterparties must also put
information barriers in place to ensure that they “are not provided with information about
securities of other clients, including the ownership of such securities and information about bids
(other than the winning bid that is reported to the MSRB).” While SIFMA agrees that
counterparty-specific identification information should not be shared with other counterparties,
this provision also appears to prohibit any market-related communication from an MSBB to a
counterparty.

SIFMA is especially concerned that a broad restriction on MSBBs sharing market related
information with counterparties may lead to a bifurcation of the municipal securities secondary
market, as it relates to counterparties dealing through MSBBs versus other dealers. SIFMA
strongly believes that the standards on communications should be the same for both MSBRs and
dealers. and that the guiding principle should be that all market participants should have access to
information needed to allow them to make informed decisions, thereby promoting full access,
transparency and fair play in secondary markets."”

For example, we do not believe that an MSBB or a dealer should ever provide to a trading
counterparty information about what another market participant is doing. if the sharing of such
information would allow the trading counterparty to ascertain the identity of the other market
participant or its proprietary trading information.”” However, we do believe that sharing
information about what similar securities have recently traded for, or may be currently bid at, is
useful information that can allow the counterparty to make informed buy/sell decisions.

If'the intended purpose of this provision is to prohibit all market communications, it is unclear to
us how such a prohibition aids the operation of a fair and transparent market, or could be fair to
market participants. Further, this prohibition appears to put customers of dealers in a superior
position to counterparties of MSBBs, which also seems contrary to the goal of fair treatment of

e “Market transparency and access to information is fundamental to a fair and efficient market.”

“The MSRB Protecting Investors and the Public Interest,” available at;
hitp://msrb.org/Publications/~/media/Files/MISC/TheMSRBProtectinglnvestorsandthePublicinterest.ashx,

0 We believe such a standard is consistent with MSRB Rule G-24.



275 of 316

Letter to Ms. Henry
November 15, 2010
Page 14 of 17

all market participants. Lastly, SIFMA is concerned that such disparate treatment of
counterparties based on their status is contrary to the principles of Rule G-17.

Self-Dealing

SIFMA agrees with the Proposed Guidance's position that sharing of non-public information
(including information about bids) between a non-MSBB affiliate (or corporate division, if the
MSBB is part of a larger corporate entity) and an MSBB that is purchasing securities for the
MSBRB’s own account (as opposed to the account of the highest bidder) constitutes self-dealing,
without regard to whether the trade is done directly, or by interpositioning another dealer in the
process. SIFMA further believes that an MSBB should never trade securities for its own account,
and our proposed definition above incorporates this prohibition. A broker’s broker that trades for
its own account is not, in our view, an MSBRB. We believe that not including such a prohibition
in the definition can only lead to confusion about the appropriate roles of MSBBs.

Bid-Wanteds and Situations

SIFMA agrees with the general principle stated in the Proposed Guidance that bid-wanteds and
situations must be conducted in a fair manner, and that absent clients’ permission to represent
both sides of a transaction, they must not take any action that works against a client’s interest.
However, we are concerned that the specific prohibitions on communications to bidders are
overbroad, and would impede the conduct of efficient processes to the ultimate detriment of all
market participants, as described below.

We believe that communications during bid-wanteds and situations should continue to be judged
on a case-by-case basis. and not by attempting to prohibit various types of communications. The
MSBB should be free to manage the process to avoid, for example, the acceptance of clearly
erroneous bids, as this appears to be required under Rule G-13.' MSBBs would know that in
exercising this judgment as to when to intervene in a bid process they will be judged under Rule
G-17.

We also believe the proposed prohibition against letting bidders know where they stand in the bid
process is unnecessarily restrictive. Bidders routinely seek information after the “sharp” deadline
for bids on whether their bid is likely to be used in a specific bid-wanted, so that they can
determine whether the capital represented by their bid is likely to be used for that transaction.
This is a long-standing industry practice expected by the broker-dealer community. [If, after the
sharp deadline, a bidder is clearly out of contention for a bid-wanted, that firm may decide to
participate in another bid-wanted to continue to try to put their capital to work. These types of

2

- Notice of Interpretation of Rule G-13 on Published Quotations (April 21, 1988), reprinted in
MSRE Rule Book, available at hitp:/fwww.msrb.org/msrb1/rulesmotg13.htm. SIFMA also notes that if
MSBBs are unable to intervene in cases of obviously erronecus bids, incorrect information abowt market
value of securities would be reported and disclosed to EMMA, and uitimately could result in customers
paying in excess of fair market value. In these situations, FINRA arbitration is atmost a certainty.
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commurication appear to generally benefit all market participants, and foster efficient capital
deployment. We note that it is a generally accepted practice that once a bidder receives
information consistent with that described directly above, the bidder may noet change its bid.

SIFMA is generatly supportive of the prohibition against bidder-specific communications other
than those described directly above, including communications related to the price offered by the
bidder (directions to “review” the bid, or that it is “sticking out™), subject to the following
limitations. First, MSBBs should be free {o provide non-bid specific market information to
bidders at any time, including during a bid-wanted process. Second, as mentioned above, MSBBs
should be allowed to contact a bidder when, in the MSBB’s judgment the bid submiited is clearly
erroneous. Given the limited nature of these communications, we do not believe that there should
be a requirement to notify all bidders to give them the opportunity to adjust their bids. We also
are concerned that should a requirement to contact all bidders in a bid-wanted be imposed, this
could lead to unintended consequences to the detriment of the auction process.

SIFMA believes that these communications issues may be better addressed by a disclosure to an
MSBB’s counterparties describing the MSBRB’s bids-wanted communication policies. Such a
disclosure could include the MSBB’s policies on all of the points discussed above, and any other
points the MSBB deems relevant. Such a disclosure scheme could allow the MSBB’s prospective
counterparties to decide for themselves whether they wanted to conduct business with an MSBB
given its communications policies. Lastly, we note that MSBB’s communications during a bid-
wanted process would still be subject to the general Rule G-17 standard stated in the Proposed
Guidance.

Bid-Related Issues
SIFMA agrees with the Proposed Guidance that it is inconsistent with Rule G-17 to submit fake
cover bids, to adjust a bid without the bidder’s knowledge, to fail to inform the selling dealer of

the highest bid, to accept bids after a sharp bid deadline, or to submit fictitious trade prices.

Recordkeeping/Record Retention

SIFMA agrees with the Proposed Guidance’s provisions addressing Rules G-8 and G-9, requiring
MSBBs ta keep records of all bids {(including “quick answer” bids), together with the time of
receipt, for at least three years, and prohibiting records of bids from being overwritten {e.g., when
new bids are entered).
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We wish to thank the MSRB and its staff for their work in developing the Proposed Guidance and
for this opportunity to comment on it. We would be pleased to discuss any of these comments in
greater detail, or to provide any other assistance that would help facilitate your review of the
Propoesed Guidance. Hf you have any questions, please do not hesitate to contact the undersigned
at{212)313-1130.

Respectfully,

Leslie M. Norwood
Managing Director and Associate
General Counsel
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ce: Securities Industry and Financial Markets Association
Municipal Executive Committee
Municipal Broker’s Brokers Committee
Municipal Legal Advisory Committee
Municipal Syndicate and Trading Committee
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Seidel & Shaw, LLC

Ronald W. Smith,
Corporate Secretary
MSRB

1900 Duke Street
Alexandria, VA 22314

Via E-mail ta Comentletters@msrb.org

Re: MSRB Notice 2011-18

Seidel & Shaw, LLC., in reference to discussion of Broker's Brokars as Agents in MSRB Notice
2011-18, wishes to comment as follows:

it appears the MSRB is considering institutionalizing a prejudice against voice brokerage in reference to
the classification of Broker's Brokers, We question the legality and fairness of this prejudice in the
context of creating and maintaining a fair and equitable marketplace for all participants. Granting an
exception (Re: Advantage) to the electronic trading systems (Re: Large Brokerage firms) over firms
utilizing voice brokerage {Re: Small Brokerage Firms) has the distinct appearance of favoritism. With the
current market place losing liquidity anyway through the pain of the financial crisis of the last few years,
having the regulators choosing winners and losers through special exemptions must negatively impact
liquidity and we wonder loudly how this is good for the general public, let alone the legality of such ane
sided rulemaking. Further, to institute these types of rules in the municipal sector, considering the
budgetary and political volatility of the times, would seem to be the helght of irresponsibility.

Thomas W. Shaw
Prasident

40 Exchange Place * New York, NY 10005
Phone: (212) 269-9008 * Fax: (212) 269.6670 + 1-888-661-8109
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From: Joseph Lawless
Sent:  Tuesday, April 12, 2011 3.29 PM

To: Comment Letters
Subject: MSRB Notice 2011-18
Sirs;

It looks like you have taken great strides to protect the consumer in municipal arena, and for that vou
have the thanks of us ail. That said, not everything makes sense in the new draft rules, in their present
form anyway.

With regard to erroneous bids, however, it's not prudent or practical to follow the rules you have laid out.
For instance, if your bidder puts a price of $102 on item # 343, which are zero coupon bonds that trade at
about $17(he meant to bid item #434), then any rational person SHOULD BE able to let the bidder know
he made an error. To now go and get PERMISSION from the seller makes no sense. What if he{seller)
denies it and wants $102 for the bonds? Are you to do that trade and alienate your buyer(and many
others) forever? What of the ripple effects that print will cause for matching bonds in the street and
further MSREB errors?

Also, say you do get permission. What good wil] telling everyone to check their bid or re-bid do? Let's say
you have 6 bids on item #343 that are between$16.50 and $17.00. Why do they need to be told that
someone bid this item in error and they should perhaps, re-bid. it was an error that shouldn't affect it, so
why the extra time effor{ and hassle?

1 will probably have other thoughts for you fo review but wanted to get this out to you. Please let me know
your thoughts on this when time permits.

Many Thanks,

Joseph M. Lawless, President
Sentinel Brokers Company, Inc.
516-541-8100

4/12/2011
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From: Joseph Lawless
Sent:  Wednesday, April 13, 2011 11:53 AM

To: Comment Lefters
Subject: MSRB Notice 2011-18
Sirs:

Another of the points that you request comment on are: should the rules for electronic trading systems
that qualify as broker's brokers be different from voice brokers. The answer is no, as it may put them ata
competitive advantage by doing so, and may also damage the customer. If some of these proposed rule
changes take effect, it will make the process much more labor intensive then it is, be it checking ifitis
okay with the seller to have a clearly erroneous bidder "checked", or to have all the existing "good” bids
be re-bid (for whatever reason). It's not only more labor intensive for the broker, but for every dealer that
has to now work on this bid wanted itemn (again) when it was already bid. As many dealers are very busy
already, this double work would be a clear inconvenience, putting a traditional voice broker at a :
competitive disadvantage to one that does nothing. Not to be overlooked is the duty to be fair: If human
error causes a dealer to bid par $100 electronically on a biock of bonds worth $20, a single trade could
put a firm out of business. Also, from the bottom line customer standpoint, it isn't right for the issue to be
treated differently simply because it is done over an electronic platform vis-a-vis voice.

Indeed, because if 15 minute reporting, it is my understanding that electronic platforms follow up an
electronic trade with a phone call making it, at least somewhat, a hybrid platform. Many current "voice”
brokers accept bids electronically now, making them also somewhat of a hybrid platform. These
electronically received bids are sometimes erroneous and would need to be addressed. If there were two
sets of rules, where would such brokers fall?

As you can see, what is good for one, has to be good for all from the viewpoint of the broker, dealer, and
customer. The MSRB has taken many steps o protect the retail consumer over the past several years
and the industry applauds many of those efforts. What needs to be done now is not overstep so that
rules are draconian, favor one type of broker over another, or put one customer at a disadvantage over
another.

Thank you.

Joseph M. Lawiess, President
Sentinel Brokers Company, Inc.
516-541-9100

4/18/2011
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From: JERRY RACASI, SEVEN POINTS CAPITAL
Sent: Wednesday, Aprit 13, 2011 1:40 PM

To: Comment Letters

Subject: g-43

i have been in the industry since 19%&7,pboth as a broker's broker and as a municipa bond
dealer. first,a broker's broker cannot be both a principal and a bb. the dealers on either
side of a bb's potential trade are the only principals. focusing just on rule

g-43{a) (iv), it cannot, for obvious reasons be the bb's responsibility to decide whether a
price/bid is fair and reasonable.thls must De the responsibility of the principals
invalved.the bhb is merely paid a small commission to solicit competitive bids.they are not
market traders like dealers.thus the suggestion to document is superfluos.

g-43 {c) (vi} dealers can't predict on an hourly basis where their capital is to be
committed. thus it is perfectly sernsible to ask the broker Zor a simple yes or no answer
to the question,am i high? g=-43{c) {vii) the onus toc
decide what is a good bid,bad bid,or a bid that ls clearly cut af line pelongs to the
iniating dealer. clearly 1f the recent market on a rond is in a range of 93-97 and the the
b has a bid of 107, common sense should prevail. thankyou,jerry racasi seven points
capital
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From: Jackson, Andy (Dallas)
Sent:  Wednesday, April 20, 2011 8:48 AM
To: Comment Letters

Subject: Naotice 2011-18

G-43(a)(iv)—-Broker's Brokers should only be required to state that they obtained the best bid available
that day and that they feel that the

bid-wanted was adequately and fairly shown to the entire market. They cannot be responsible
for which traders are at work

that day and what they are willing to pay.

(3-43{c)iv)--No big problem with this if it is talking about no comment while the bid-wanted is active,
Traders should be able find out where
they stood after the bid-wanted has concluded.

G-43(c){vi}--With all of the time sensitive reguiations that you've already burdened the market with, errors
have increased. if | bid many items

and inadvertently hit "9" instead of "0” and enter a bid of $190 instead of $100 which is an
obvious mistake then | could be held responsible

for a 90 point loss if the seller refuses to change the bid. In order to minimize the chances of
this happening | can assure that |, along

with maost other traders will bid MUCH LESS frequently and therefore DRAMATICALLY reduce
liquidity in the municipal marketl. Beware

of "unintended consequences”. Our business is not as dishonest as you're regulatory response
seems to suggest. Go after the few offenders

individually rather than make the entire business an unprofitable, broken model because of
over burdensome regulation.

All electronic messages sent and received by Stifel Nicolaus
Associates are subject 1o review by Stifel Nicolaus. Stifel Nicolaus
may retain and reproduce electronic messages for state, federal, or
other reguialory agencies as required by applicable law.
IMPORTANT: Please do not use e-mail to reguest or authorize the
purchase or sale of any security or commadity, send fund transfer
insiructions, or otherwise condust any securities transactions. Any
requests, orders, instructions, or time-sensitive messages sent by
e-mail cannot be accepted or processed by Stifel Nicolaus, The
accuracy of any information sent by Stifel Nicolaus through e-mail

cannot be warranted or guaranteed by Stifel Nicotaus or its affiliates.

Stifel, Nicciaus & Company, [ncorporated

4/20/2011
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Member NYSE & SIPC
Headguarters: 501 N. Broadway, St. Louis, MO 63102

314-342-2000

4/20/2011
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30 Wall Strest, New York, MUY, 16008
CALL @ 1-800-223-3881
FAW SIOEYEIgass.com

BIEMEER SO anp NASD

April 15,2011

Re: Response to MSRB Notice 2011-18 - Requests for Comments on MSRB Guidance
on Municipal Securities Broker’s Brokers.

We are Bond Dealers; nonetheless we would like to voice the following concerns
regarding the new rules you are proposing to impose on the Broker’s Brokers.

G-43(c){vi) We consider the rule that allows a market to be based on mistakes to
be totally inappropriate. Based on that logic, if & mistake allows a bond to sell 10 points
too high, that means that if the mistake is 10 points too low that should also be allowed.

Consider an mstance where an MSRB Board Member has work done on his home
that costs $1,500 but he inadvertently makes out the check for $15,000. Using your own
fogic he should be held to the $15,000 expense unless the contractor lets him off the
hook.

G-43{a)ivy In a free market, the high bid 1s the best price at the time. If the
sefling dealer doesn’t realize that a bid is too low, he is incompetent. On the other hand, if
he wishes to sell on a bid that appears too low, he might be doing so based on
consideration of the direction of the market. We have no idea why you are putting the
responsibility of evaluating bid levels on Broker’s Brokers when it should not be their
responsibility,

Requiring written instruction will be much too time consuming to be effective. it
will reduce the overall number of bids and also the liquidity and depth of the market.
Therefore, 1t will actually hurt the public you are trying to protect.

Every Broker’s Broker would be negatively atfected by this proposed rule and
more importantly, the public will also be negatively impacted due to a much less efficient

market,

On hehalf of Stoever Glass & Co., Inc.

Frederick J. Stogver
President
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April 21, 2011

Ronald W. Smith

Corporate Secretfary

Municipal Securities Rulemaking Board
1800 Duke Street

Suite 600

Alexandria VA 22314

Comments in Regard to Notice 2011-18

Dear Mr. Smith:

TheMuniCenter, L.L.C. {(“TMC”) is pleased to respond to the Municipal Securities Rulemaking
Board {("MSRB”) Notice 2011-18 “Reguest for Comment on Draft Rule G-43 and Associated
Amendments to Rules G-8, G-9, and G-18". TMC appreciates the Board’s efforts, since the
original drafted rule, to meet with industry participants for crafting legislation that is
appropriate given the significant changes in the market over the last decade. TMC is both a
registered broker dealer and registered Alternative Trading System (“ATS”).  While TMC does
not present itself as a broker’s broker, under the proposed definition TMC would be subject to
the rule as it operates as neutral intermediary to bring counter-parties together electronically.
Unfortunately, G-43's definition of a broker’'s broker unfairly categorizes electronic
marketplaces as such and we support the Board’s efforts to recognize the differences. Without
the proposed ATS exemption or modification to the draft language, both the movement
towards electronic trading and the regulatory support of exchange trading will be impaired.
Furthermore, the adoption by many firms to place customer items out for competitive bidding
as opposed to only internal bidding, will become both significantly less efficient and less
transparent. Ultimately, this will result in higher transaction costs for all market participants.

Should a broker’s broker be permitted to have non-broker dealer clients?

TMC supports allowing broker’s brokers to have customers and agrees with the MSRB’s ruling
that a broker must disclose such a relationship as defined in G-43(d}{i}{J). As the markets have
changed, certain broker’s brokers have customer accounts and virtually all municipal ATS's
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support customers as clients. While the MSRB is concerned about favorable treatment of
customer accounts over dealers, the favoritism is not a natural state for a broker. In fact, a
broker receives no more additional benefit from serving an institutional customer over a dealer,
Dealer customer favoritism originates from such things as designations on orders and receipt of
orders for new issues. Dealers compete against each other for these benefits, brokers cannot.
A customer account can only offer a broker the same buying and selling opportunities that a
comparable dealer can equally offer. To preclude industry participants from having such
relationships would be anti-competitive and provide other venues with an unfair advantage,
TMC believes that a fully transparent marketplace with a wide breadth of participants will
create a more liquid marketplace for all parties. FINRA rules, such as the proposed 15¢3-5, help
regulate the behavior of customer’s interaction with the debt ATS’s and further support an
efficient market.

TMC does not support the current language for Draft Rule G-43{(d}{i}{H} requiring a broker to
disseminate all pricing information equally, publically, or otherwise and to only post to the
selling firm the bids and to the high bidder the cover. As stated above, a customer account has
no natural advantage versus a dealer account and does not logically dictate special treatment.
Braker’s as a neutral intermediaries require both parties of a trade to be treated equalily
regardiess of client type. Furthermore, the language to post publically and equally is not clear
as to exactly who and what can be posted. s the “public” posting only to the bidders that
participated in an auction? 1s to post to all participants “equally”, suggesting that a bidder who
missed the trade price by 10 points receive the same post as the participant who missed the
trade by 10 cents? As an ATS, our system automatically and systematically posts bidders based
on the performance of their bids. This process rewards competitive bidders over the bhidders
who are less engaged. Rewarding good bidders encourages better prices. With the MSRB price
dissemination service, all participants are posted as to the trade level and the idea of disclosing
that bids may or may not reflect market levels is superfluous to industry professionals. The
details of the auction should selectively reward those firms who have taken the time to
research and make an effort to bid market levels, TMC believes an ATS should be allowed to
post different information to auction participants as long a systematic process is equally
applied.

Dual Agency Electronic Trading Representation Draft Rule G-43(a){iii)

With respect to Draft Rule G-43{a)(iii), TMC supports the exemption for registered ATS's to
represent as agent hoth the buyer and seller when an unsolicited bids wanted is placed by the
client firm. Under a voice process, a relationship is first created when the seller contacts a
broker, who in turn, often plays a role in defining the characteristics of the auction such as the
bid-by time, the firm time length, and the order in which client firms first learn of the bids
wanted, etc. Under the electronic process, theses decisions are exclusively based on the will of
the participant. Furthermore, under an electronic process, all participants are treated equally;
that is, every user receives the same information at the same time. An electronic medium
significantly reduces many of the abuses the MSRB is concerned of in the traditional broker’s
broker space. TMC believes that it has a responsibility to equally represent both the buyers and
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sellers in order to insure a fair auction process. This belief extends electronically to providing
both the buyer and seller with such information as price history, EMMA disclosures, analysis
tools, and “reasonableness” checks to insure a healthy auction process. The MSRB correctly
identifies that the vast majority of bids wanted submitted electronically are odd-lots. While the
size of the trade does not necessarily dictate whether a voice or electronic medium is
appropriate, it does emphasize the market's need to have electronic access for the large
number of bids wanted that exist today. Many more firms are placing retail lists out for the bid,
not for market discovery, but for providing clients with best execution. The self directed nature
of an exchange environment and the incidence of human error that invariably occurs as a result
of self directed actions should necessitate that both seller and buyer are represented by an
ATS. Therefore, TMC supports the ATS exemption whereby the electronic process treats all
markets participants equally.

Ruie G -18 —~ ATS's/Brokers cannot use same level of care as a dealer to determine fair price
TMC believes that a broket’s broker does not have the same resources, information, client facts
and circumstances to determine fair value for the participating dealer. 1t is understood that the
selling dealer still has to make independent decisions; however a false sense of security can be
created by suggesting that a non-risk taking broker has the ability to provide guidance to
determine fair value. The notion that a broker can determine fair value for a trader is no more
accurate than suggesting that the pricing services can determine fair value for all participants.
The very challenge of determining value and the expertise required is exemplified in most
trading shops where the separation of trading and sales responsibilities is divided as to allow
traders to focus solely on market valuations.

The MSRB incorrectly assumes that a well run auction will have many bids per item when in fact
many large odd lot lists often only have a few bids per item due to the volume or time
constraint imposed on dealers to bid lists. Large lists with small size items, TMC averages 150
items per list, often dictate fewer bids as the time required to research and process tickets
cannot cover bid/ask spreads. A better indicator of fair value is often price dispersion as
opposed to the depth of bidding. Adding further to the complexity of evaluating bids, most bids
are placed minutes before the hid by time, allowing littie time for broker evaluation. For an ATS
to verify each bid on such large lists in a timely manner would require significant resources.
TMC believes that in periods of low liquidity and high volume, such as in 2008 when bids
wanted were often the best source of liquidity available to the Street, the market's ahility to
handle volume spikes will be significantly reduced.

With respect to the ATS's, without further clarification or an exemption, the rule would be
difficult to comply with and require a significant re-design in systems for all market participants.
For example, TMC receives approximately 2,000 bids wanted daily. The vast majority are
submitted via a direct line, whereby the posting client submits the bids wanted using an
electronic protocol straight from their internal trade systems. TMC is unaware of the trader on
the other side and only has knowledge of which firm originated the bids wanted. In fact, TMC
learns of the bids wanted at the same time all users on the site are alerted to the bids wanted.
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Furthermore, complicating the fact of who originated the bids wanted, there are many
instances where a salesperson, not a trader, has routed the bids wanted directly to the ATS and
a trader will not be involved until a client makes a decision to sell. The “involved” trader is
completely unknown to the ATS as the participating firm has received all of the bids wanted
information electronically and will independently decide who to involve. The same premise
holds for firms bidding via API's where TMC only knows of the firm bidding, not the trader.
Instances of attaining written seller permission or bidder notification will be virtually
impossible.

As a result of the self-directed nature of transacting over an ATS; if an ATS makes available
aggregated, bona fide and executable content for comparison purposes, as well as access to
reported trade activity, then it has satisfied its obligation to provide the seller all of which it is
capable of in terms of establishing an opinion of what constitutes a fair and reasonable price.
Therefore, the ultimate responsibility for judging fair and reasonable price as it pertains to bids
wanted over an ATS, which by nature supports self directed transaction activity, lies with the
market professional who is listing the item. The ability to discuss bids, discuss values, or
exchange written permissions, simply does not exist. TMC believes that a “process-based” rule
would be appropriate for electronic exchanges. TMC supports the idea that an exchange that
treats all participants fairly should satisfy G-18 by using a standard of care as if the auction
process was conducted for its own account.

Draft Rule G -43(c)(vi) — Contact of participants submitting erroneous bids

TMC understands the MSRB’s attempt to eliminate the inherent conflicts of interest in having
brokers contact dealers about their bids in relation to other market participants. While
electronic trading does not have these conflicts, TMC supports consideration for electronic
exchanges that systematically provide all bidders and sellers with the same information with
respect to the reasonableness of their bids. Furthermore, early warning flags based on historic
trade information and not based on any of the specific bids placed on a chosen item cannot be
interpreted as a conflict of interest. TMC believes that all ATS’s should be required to provide a
disclosure statement that clearly defines both the auction process and rules of engagement for
both the buyer and seller. While voice brokers can intercept an erroneous bid prior to it being
formally accepted, transposition errors and other such numeric mistakes are human nature in
the bidding process. It would be unfair to penalize a market participant for hitting the “Enter”
key when a systematic approach can effectively eliminate clearly aberrant levels.

As mentioned earlier, for clients using internal trade management systems, it can very difficult
or impossible to identify which trader is submitting a bid. Sophisticated firms often use a rules
based “black box” is submitting a bid and the trader will not be assigned until an execution
takes place. TMC believes that ATS’s should be enabled to contact a firm to relay only the
electronic warning if the ATS’s has not received confirmation that a bid has been checked.
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TMC supports the MSRB's requirement for ATS's to satisfy G-43(a){iv) and (c)(vi} by providing
systematic notification to bidders, but with undefined rules as to what information can be used
as long as the information does not disclose any information on contemporaneous bids.
Regulating exactly what should be disclosed and how will retard creativity and limit
development of new tools to assist with the bidding process due to concern of violating rules.

Finally, G-43(c){vi) states that a broker must not contact a bidder until the auction process has
concluded. TMC requests clarification on posting bidders, after the bid by time, as to whether
their bid is being used or not is appropriate. Having the opportunity to post participants on
their bid status during the firm time will free-up capital for the bidders to deploy on other lists.
TMC believes the option to post is important to market liquidity and will benefit firms trying to
deploy more capital available.

TMC appreciates the opportunity to respond and is available for any further discussion.

Sincerely,

Thomas S. Vales
Chief Executive Officer
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3177 Avenue of the Americas
Mew York, NY 10036

May 3, 2011 phong: 646.430.6000
fax: 646 A30.6250

g-rmail: help@tradeweb.com

wyw, tradeweb.com

Via Email at CommentLetters@msrb.org

Ms. Peg Henry

Deputy General Counsel

Municipal Securities Rulemaking Board
1900 Duke Street

Alexandria, VA 22314

Re: MSRB Notice 201118 (February 14, 2011} — Request for Comment on Draft Rule G-43 and
Associated Amendments to Rules G-8, G-9 gnd G-18

Dear Ms. Henry:

Tradeweb Markets LLC ("Tradeweb™ welcomes the opportunity to respend to MSRB Notice
2011-18 (February 14, 2011) and comment on the MSRB’s proposed Draft Rules G-43 and
associated amendments to Rules G-8, G-9 and G-18.

Tradeweb is a leading global provider of electronic trading platforms and related data services
for the OTC fixed income and derivatives marketplaces. Tradeweb operates three separate
clectronic trading platforms: (i)a global electronic multi-dealer to institutional customer
platform through which institutional investors access market information, request bids and
offers, and effect transactions with, dealers that are active market makers in fixed income
securities and derivatives, (if) a platform for retail-sized fixed income securities, known as
Tradeweb Retail, and (iii) an inter-dealer platform, called Dealerweb, for U.S. Government
bonds and mortgage securities. Tradeweb operates the dealer-to-customer and odd-Iot platforms
through its registered broker-dealer, Tradeweb LLC, which is also registered as an alternative
trading system (“47S8") under Regulation ATS promulgated by the SEC under the Securities
Exchange Act of 1934, Tradeweb operates its inter-dealer platform through s subsidiary,
Hilliard Farber & Co., Inc., which is also a registered broker-dealer and operates Dealerweb as
ant ATS, Tradeweb LLC is 2 member of the MSRB, but does not act as a municipal securities
dealer; municipal securities are only available for trading on the Tradeweb Retail system and are
not available on the other Tradeweb platforms.

Founded as a multi-dealer online marketplace for U.S. Treasury securities in 1998, Tradeweb has
been a pioneer in providing market data, elecironic trading and trade processing in OTC
marketplaces for over 12 years. Since 2006, Tradeweb has offered the Tradeweb Retail system,
which enables contributing broker-dealers (“Centributors™) io post their inventory of securities
and other instruments it has available to sell in “retail-size™ quantities (generally odd-lot trades
less than $1 million notional), together with quantity and firm offer prices. Broker-dealers who
submit orders versus the inventory of Contributors (known as “Distributors™) are able to search
and view all posted inventory and request to purchase inventory from a Contributor within
certain minimum and maximum size intervals set by the Coniributor, At the oulset, each

Whpre Markets Meet D Mow Yok {0 Haong Roang
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Contributor and Distributor has the ability/choice to enable the other for trading over the
Tradeweb Retail system, but once enabled, the trading is anonymous until such time as a trade is
effected {at which time, the partics’ identities are revealed). A Distributor will, however, be able
to identify a Contributor’s advertisernents if the Distributor and Contributor are part of the same
firm, or affiliated. In addition to the foregoing, a Distributor can offer a security it has for sale
simultaneously to multiple Contributors in a bid-wanted model. Tradeweb’s bid-wanted process
is anonymous until the point of execution, and if a transaction is effected, only the counterparties
of the fransaction arg disclosed to each other. In the bid inquiry process, Distributors can set a
“Due In” time (i.e., bid collection time period). Contributors have the opportunity to bid or pass
within the “Due In” period including access to real-time MSRB transaction data. Distributors
can manage the bid-wanted process electronically, including viewing all bids submitted, dealer
passes and real-time reported trades from MSRB. Following the transaction, all participants who
submit bids in response to a bid-wanted are notified of the winning bid and their bids ranking in
the bid-wanted process. Each Contributor and Distributor is responsible for compliance with all
applicable laws, as well as the rules of any applicable selfiregulatory organization, in connection
with any information provided or offer displayed, or transaction effected using such platform,

Tradeweb Retail is designed to give participants the ability to share liquidity and price
transparency across a range of fixed income markets. The system was created to allow broker-
dealers to more efficiently execute and effect transactions with both their internal sales force as
well as on a broker-to-broker basis. By moving the interaction of trading participants onto an
electronic network via the internet and modern electronic communication protocols, Tradeweb
has created a marketplace with case of price discovery, transparency of price dissemination,
greater speed of execution and liquidity for the entire marketplace to benefit. Distributors have a
means to see vast inventories of bonds in a competitively priced market that has improved
Hguidity and driven down the cost of execution for the end client, and Contributors have a means
to reach hundreds if not thousands of market participants with the capital they have at risk, rather
than being limited to a narrow scope of Hguidity takers based upon relationships or bias,

Tradeweb does not make markets, take positions, or act as a principal or riskless principal in
transactions effected on the Tradeweb Retail platform, Moreover, Tradeweb does not participate
in the clearance or settlement of trades between Contributors and Dstributors; rather, completed
transactions are cleared and settled through the customary clearance and settlement procedures of
the Contributor and Distributor. As such, the Tradeweb Retail system does not act as a broker’s
broker and does not offer any such functionality to its participants.

We have reviewed the MSKB’s Notice 2011-18 and the draft rules incorporated thercin, and
respectiully submit that the draft rules do not and are not intended to apply to the Tradeweb
Retail system as it currently operates, or the manner in which its participants interact with each
other. Moreover, we do not read the reference to electronic systems to be intended to any
electronic system offering municipal securities, but rather to those operating a system that offers
g broker’s broker model — which Tradeweb does not. Nevertheless, we write to seek
confirmation (and/or clarification} that Draft Rule G-43 and the associated amendments to Rules
G-8, G-9, and G-18 do not apply to (and are not intended to apply to) the current Tradeweb
Retail business model.
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If you have any guestions conceming our comments, please feel free to contact me. Tradeweb
welcomes the opporfunity to discuss these issues further with the MSRB and its staff,

Respectfully submitted,

ohn Cahalane
Managing Dimtctor, Heod of Tradeweb Retail

Ce: Douglas Friedman, General Counsel
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From: John Walsh

Sent:  Thursday, April 21, 2011 10:55 AM
To: Comment Letters

Subject: Notice 2011-18

It appears to me to be unworkable to implement such a program and will cause the broker to get less
bids and more couched bids

Confidentiality Notice: This electronic mall message
contains information that is intended only for use by
the above named recipient. If you are not the above
named recipient and you have received this e-mail in
error, you should not review the text of this message

or ctherwise disseminate, distribute or copy this e-mail.
Please immediately notify us of the error via a reply to
this e-mail and then permanently delete this message
from your system.

E-mail cannot be guar anteedto be secure or
without errcr. SWS Group, Inc. and its affiliates employ
e-mail monitoring software for the review of incoming

and outgoing messages. The sender of this e-mail deces not
accept or assume any liability for any error or comissions
arising as a result of transmission. Nothing in the
content of this e-mall should be considered a specific
investment r e c omme nd a t 1 on or tax or legal
advice. All prices and yields are subject to change and
availability.

4/21/2011
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From: Billups, Keener

Sent:  Tuesday, April 26, 2011 1:23 PM
To: Comment Letters

Subject: FW: Notice 2011-18

Please see minor change to my response

From: Billups, Keener
Sent: Wednesday, April 13, 2011 3:00 PM
To: 'commentletters@msrb.org’

Subject: Notice 2011-18

Dear Sirs

| am the Managing Director and Head Trader for the Municipal Department of Wiley Bros — Aintree
Capital in Nashville, TN. | believe the proposed changes to how broker's brokers do business if enacted
would ultimately create more onerous trading conditions, tess Hquidity and an overall less friendly
purchase or sale environment for market participants. | believe the class of investors that will be most
greatly affected would be individual investors, since they are the primary buyers of municipal bonds.

Proposed rule G-43{a){iv) would put undue pressure on a broker’s broker to determine what price is
fair. Generally, the market will determine what is fair. | do not believe it is the broker dealer’s role to
determine suitability for investors. This is especially critical in illiquid market conditions,

Proposed rule G-43{C}{iv) will create iess liquidity in the market as a whole. The municipal market is an
entirely over-the-counter market that depends on dealers both large and small to provide liguidity. My
firm is a smal! firm that does not have unlimited capital to purchase bonds for inventory. 1 need the
ability to ascertain if | am the best bid on a bid wanted item or not, so that | may be able to properly
allocate my firm’s capital.

Proposed rule G-43(C){vi) will also hurt liquidity in the municipal market. As the market has embraced
technology, bids are submitted verbally, by email, by Bloomberg messages or on websites. Every trader
eventually makes mistakes, mistypes, enters the a bid for the wrong bond etc. Enforcing trader’s
mistakes does not create better liquidity. Broker’s brokers can often tell if an erroneous bid is
submitted and aid the liguidity of the bid wanted market by alerting dealers of mistakes. If changing a
mistake requires seller approval, there will be many instances where a seller might punish a mistake by
forcing a sale at the erroneous bid.

Proposed rule G-43(C}{vii) will add an unnecessary layer of documentation to the daily bid wanted
process. | feel that a verbal instruction to raise or lower a bid prior to the broker’s brokers submission to
the seller should suffice.

Thank you for consideration of my comments on this matter.
Keener Billups
Managing Director

Wiley Bros.--Aintree Capital, LLC
615.782.4101

4/26/2011
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Caution: Electronic Mail {e-mail) sent through the Internet may not be secure and

could be intercepted by a third party. For your protection avoid sending confidential

or propristary information, or identifying information such as account or social

security numbers to others or us. Further, please do not send time sensitive, action

oriented messages such as orders to buy or sell securities, fund transfer instructions,

check stop payments, elc., as it is our policy not to accept such items via e-mail.

Wiley Bros. - Aintree Capital LLC reserves and intends to exercise the right to

review e-mail communications, Such requests, orders or instructions will not be

processed until we can confirm your instructions or obtain appropriate written docurrentation
where necessary.

4/26/2011
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From: Billups, Keener

Sent:  Wednesday, Aprit 13, 2011 4,00 PM
To: Comment Letters

Subject: Notice 2011-18

Dear Sirs

tam the Managing Director and Head Trader for the Municipal Department of Wiley Bros — Aintree
Capital in Nashville, TN. | believe the proposed changes to how broker’s brokers do business if enacted
would ultimately create more onerous trading conditions, less liquidity and an overall less friendly
purchase or sale environment for market participants. 1 believe the class of investors that will be most
greatly affected would be individual investors, since they are the primary buyers of municipal bonds.

Proposed rule G-43(a}{iv) would put undue pressure on a broker’s broker to determine what price is
fair. Generally, the market will determine what is fair. | believe itis the broker dealer’s role to
determine suitability for investors. This is especially critical in #liquid market conditions.

Proposed rule G-43(C)iv} will create less Hguidity in the market as a whole. The municipal market is an
entirely over-the-counter market that depends on dealers both large and small to provide liguidity. My
firm is a small firm that does not have unlimited capital to purchase bonds for inventery. 1 need the
ahility to ascertain if 1 am the best bid on a bid wanted item or not, so that [ may be able to properly
allocate my firm’s capital.

Proposed rule G-43{CHvi} will also hurt liguidity in the municipal market, As the market has embraced
technology, bids are submitted verbaily, by email, by Bloomberg messages or on websites. Every trader
eventually makes mistakes, mistypes, enters the a bid for the wrong bond etc. Enforcing trader’s
mistakes does not create better liguidity. Broker's brokers can often tell if an erronecus bid is
submitted and aid the liguidity of the bid wanted market by alerting dealers of mistakes. If changing a
mistake requires seller approval, there will be many instances where a seller might punish a mistake by
forcing a sale at the erroneous bid.

Proposed rule G-43{CHvii) will add an unnecessary layer of documentation to the dailly bid wanted
process. | feel that a verbal instruction to raise or lower a bid prior to the broker’'s brokers submission to
the seller should suffice.

Thank you for consideration of my comments on this matter.

Keener Billups

Managing Director

Wiley Bros.--Aintree Capital, LLC
615.782.4101

Caution: Electronic Mait {e-mail} sent through the Internet may not be secure and

could be intercepted by a third party. For your protection avoid sending confidential

or proprietary information, or identifying information such as account or sociai

security numbers fo others or us. Further, please do not send time sensitive, action

oriented messages such as orders 1o buy or sell securities, fund transfer instructions,

check stop payments, efc., as it is our policy not to accept such items via e-mail.

Wiley Bros. - Aintree Capital LLC reserves and intends to exercise the right to

review e-maii communications. Such requests, orders or instructions wili not be

processed until we can confirm your instructions or obtain appropriate written documentation
whare necessary.

4/18/2011
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From: Greene, Tom
Sent:  Thursday, April 21, 2011 12:00 PM
To: Comment Lefters

Subject: Notice 2011-18

To The MSRB Board, These proposed rules are going to make our business even more itliquid . 1am
trying to think how and whom do these rules protect and for the life of me | can only see that if you
make a mistake like G-43©(iv} that you get severely penalized. Tell me where or in what other business
that no one ever makes a mistake and you can’t get out of the situation without making such a major
issue out of it. With all the liquidity on all the bid lists that we as traders have to bid all the hundreds of
items or thousands of items it is not comprehensible to think there wouldn’t ever be a mistake. What
sort of perfectionists are you or are you QCD? It appears that you are trying to drive the very industry
that you work for out of business.  Tom Greene @ William Blair

4/21/2011
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From: Welboumn, Steve

Sent:  Thursday, April 21, 2011 10:54 AM
To: Comment Letters

Subject: Notice 2011-18

| have been trading municipals for 30 years now.. My honest opinion is that most of these rule changes
have actually hurt the liquidity in the market.. The retail buyer is still paying full price. The dealer
community is paying the price and the risk/reward has gotten very bad. The buyers have full advantage
and the retail buyer is stiil paying full price.. This new rule will cause traders to bid less bonds with the
hrokers and wilt further hurt fiquidify. The municipal market is not the new york stock exchange and
eventually firms wilt exit this market and it will be a disaster.. Sincerely, and with respect  Steve Welboum

This E-Mail (including any attachments) may contain privileged or
confidential information. It is intended only for the addressesz
{s) indicated above.

The sender does not waive any of its rights, privileges or other
protections respecting this information.

Any distribution, copying or other use of this E-Mail or the
information it contains, by other than an intended recipient, is
not sanctioned and is prohibited.

If you received this E-Mail in error, please delete it and advise
the sender {by return E-Mail or otherwise) immediately.

This E-Mail {inciuding any attachments) has been scanned for
viruses.

it is believed to be free of any virus or other defect that might
affect any computer system into which it is received and opened.

However, it is the responsibility of the recipient to ensure that
it is virus free.

The sender accepts no responsibility for any loss or damage
arising in any way from 1ts use.

E-Mail received by or sent from RBC Capital Markets 1s subject to
review by Supervisory personnel.

Such communications are retained and may be produced to
regulatory authorities or others with legal rights to the
information.

IRS CIRCULAR 230 NOTICE: TO COMPLY WITH U.S. TREASURY
REGULATIONS, WE ADVISE ¥YOU THAT ANY U.S. FEDERAL TAX ADVICE
INCLUDED IN THIS COMMUNICATION IS NCT INTENDED OR WRITTEN TO BE
USED, AND CANNOT BE USED, TO AVOID ANY U.S. FEDERAL TAX PENALTIES
OR TO PROMOTE, MARKET, OR RECOMMEND TO ANOTHER PARTY ANY
TRANSACTION OR MATTER.

4/21/2011
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Wolfe & Hurst Bond Brokers, Inc.
30 Montgomery Street
Jersey City, New Jersey 07302

April 25, 2011
Via e-mail and regular mail

Ronald W. Smith

Corporate Secretary

Murnicipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re:  MSRB Notice 2011-18, Request for Comment on Draft
Rule G-43 on Broker’s Brokers and Associated Amendments

Dear Mr. Smith:

Please accept this letter as the response of Wolfe & Hurst Bond Brokers Inc. (hereinafter
“WHBBI”) to the Municipal Securities Rulemaking Board’s (hereinafter “MiSRB”) Notice 2011-
18: Request for Comment on MSRB Guidance on Broker’s Brokers, dated February 24, 2011.
WHBBI also supports the comment letter submitted by the Securities Industry and Financial
Markets Association (hereinafter “SIFMA™),

WHBBI initially questions the need for and purpose of Proposed Rule G-43. The MSRB
contends that additional rulemaking is necessary as a result of clear violations of the current rules
by many broker’s brokers. WHBBI reiterates SIFMA’s position that these new rules do not
serve their intended purpose. The existing rules provided FINRA ample opportunity to sanction
broker’s brokers for activities it felt constituted a violation. The broker’s brokers have
incorporated the results of those sanctions into their business model and thus there is no need for
additional rules but only for enforcement by the regulatory bodies. The market would be better
served if the MSRB and FINRA monitored and enforced current rules rather than creating
disruptive and unworkable new regulations. As discussed below, the Proposed Rule inhibits the
role of the broker’s broker in the secondary market and will have the severe unintended
consequence of significantly limiting liquidity for retail customers in the bond market.

L Rule G-43
A. Definition of a Broker’s Broker

MSRB Proposed Rule G-43(e)(iii) defines a broker’s broker as (1) “a dealer, or
separately operated and supervised division or unit of a dealer, (2) that principally effects
transactions for other dealers or (3) that holds itself out as a broker’s broker. A broker’s broker
may be (4) a separate company or (5} part of a larger company.” In their responsive submissions
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to MSRE Notice 2010-35, WHBBI and SIFMA suggested an alternative definition of a broker’s
broker. Generally, WHBBI argued and maintains that the proposed definition of a broker’s
broker failed to adequately identify the role and responsibilities of a broker’s broker and its
important role in the market.

WHBBI recognizes and appreciates that some of the definitional aspects proposed in the
comment letters previously submitted by SIFMA and WHEBBI were incorporated into section G-
43(d)(i) and apart from the definition of a broker’s broker in section G-43(e)(iii). For instance,
Proposed Rule G-43(d)(i}(C) prohibits a brokers’ broker from maintaining municipal securities
in any proprietary or other accounts, other than for clearing and settlement purposes. As written,
Rule G-43(d)(i)(ID) prohibits the participation in syndicates and section G-43(d)(i)}E) requires
broker’s brokers to execute equally matched trades contemporaneously, While incorporating
these aspects into the broker’s broker written supervisory procedures is appropriate, WHBBI
contends that this tactic leaves the definition inadequate and unclear, The MSRB suggests that
incorporating these restrictions in a more expansive definition of a broker’s broker would allow
“... a firm to escape classification as a broker’s broker and, accordingly, avoid application of the
rules for broker’s brokers.” By way of example, the MSRB notes that, “... a firm could simply
carry customer accounts and avoid classification as a broker’s broker...” For reasons further
elaborated in section I(E)(ii) below, WHBBI disagrees with this assessment, especially since a
firm carrying customer accounts is not a broker’s broker. The limited definition proposed by the
MSRB fails to encompass the limited and unique role that a broker’s broker actually holds in the
market.

A more specific and comprehensive definition of a broker’s broker would promote the
transparency and clanty sought by the MSRB. Such a definition would also put the broker-
dealers utilizing the services of a broker’s broker on notice of the duties and responsibilities it
should expect to have owed to it and alleviate the MSRB's concern in this regard. A firm failing
to abide by the definition, i.e. by maintaining customer accounts, should not be permitted to
operate as a broker’s broker. Thus rendering the phrase “or holds itself out as a broker’s broker”
unnecessary. The MSRB should reconfirm and utilize the traditional definition of a
broker’s broker. Specifically:

(1) a true broker’s broker acts as an agent strictly for broker-dealers and dealer portions
of banks 1n the purchase or sale of fixed income instruments in the secondary market.

(2) a true broker’s broker does not have or maintain customer or proprietary accounts,
other than for clearance and settlement purposes.

(3) a true broker’s broker does not conduct any business with customers, including
institutions and Sophisticated Municipal Market Participants (“SMMP’s”).

(4) a true broker’s broker does not hold or receive customer funds or securities.

(5) a true broker’s broker is compensated by a commission rather than a mark-up.

{6) a true broker’s broker acts as an auctioneer in that it receives a bid-wanted and seeks
to obtain bids on that item which satisfy the conditions set by the selling broker-dealer or dealer
portion of a bank.

(7) a true broker’s broker never and should never participate in the decision to execute a
securities transaction or make a determination as to the reasonableness of the price resulting from
a bid-wanted auction.
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(8) a true broker’s broker provides ease to transactions between broker-dealers, which has
a particularly significant impact on the ability of owners of small retail-size lots and thinly-traded
issues to find hiquidity.

{9) a true broker’s broker executes all trades as an agent.

Modifying the traditional definition of a broker’s broker in the secondary market
undermines the important and necessary role that broker’s brokers have in providing efficiency,
liquidity, and access to the secondary market. If the broker’s broker desires to change their

model to be more in-line with the broker dealer, the MSRB should compel them to make

such a change in the model and deny them the benefits of conducting themselves as a
broker’s broker.

B. Duty of a Broker’s Broker
i. Fair Pricing Requirement

Proposed Rule MSRB G-43(a)(i) requires that broker’s brokers “...make a reasonable
effort to obtain a price for the dealer that is fair and reasonable in relation to prevailing market
conditions.” The Proposed Rule further requires a “broker’s broker to employ the same care and
diligence in doing so as if the transaction were being done for its own account.” The MSRB
explains that it “... expects that, if broker’s brokers were selling securities for their own account,
they would take all of their knowledge about the securities into account in determining whether
the bid-wanted had resulted in a fair and reasonable price.”

WHBBI maintains that such a responsibility should not be placed on broker’s brokers.
Broker’s brokers should be required to make an effort to conduct a well-run and widely
disseminated bid-wanted auction. In addition, WHBBI agrees that a broker’s broker “. .. must not
take any action that works against the client’s interest to receive advantageous pricing” as
required by proposed Rule G-43(a)(ii). However, a broker’s broker cannot be expected to make
a determination as to the reasonableness of the high bid in relation to fair market value of the
security. This is not what is expected of them by their clients and would indeed be a hindrance
ta them. The role of a broker’s broker is and has always been to conduct a bid-wanted auction.
Basic auction rules dictate that the responsibilities of the auctioneer or broker’s broker do not
include any evaluation as to the reasonableness of the price. In both cases, the buyer and seller
determine whether they agree to the best bid obtained at the close of the auction or bid-wanted.

Moreover, it is not practicable or efficient to require a broker’s broker to determine
whether a bid-wanted results in a fair and reasonable price. This responsibility should remain
with the professionals that are employed in such a capacity on behalf of their customers. A
broker’s broker acts strictly as an intermediary for broker-dealers and dealer portions of banks.
As such, the broker’s broker does not engage in making determinations as to the fair market
value of the security and such an obligation should not be imposed on them. The MSRB noted
that in order to conduct a proper bid-wanted auction broker’s brokers consult their trading
history, bid pads, pass history, execution history and ticketing/operational history. A huge flaw
of using historical data is that there is a presumption that all underlying elements then are
appropriate now. This demonstrates a lack of understanding on the part of the regulators. Many
of these referenced tools are repetitive and would not provide additional information to serve the
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end of determining a fair and reasonable price. The suggestion that the broker’s brokers consider
the pass history is not relevant in conducting a proper bid-wanted auction.  Overall, this
information is insufficient to make a determination as to whether the result of a bid-wanted
equates to the fair market value of a security. Importantly, a broker’s broker is not privileged to
" adequate information with which it might be able to “employ the same care and diligence ... as if
the transaction were being done for its own account.” This is a ridiculous standard. For example,
a broker’s broker is not privy to information regarding new issues and does not receive a copy of
the official statement distributed by the municipal issuer whereas a broker-dealer or dealer bank
is entitied to such documents. Moreover, a broker’s broker does not have information regarding
the customer, making it unable to determine whether a given bid-wanted result is suitable.
Additionally, the investment objectives of a broker’s broker could be and most likely are
different from that of the retail customer.

Additional factors make it impractical for a broker’s broker to determine fair market
value. For instance, many bonds which are the subject of securities transactions executed by
broker’s brokers are not regularly traded or rated (unitke equities), making it unfeasible to
determine the current market value on the basis of the history available to the broker’s broker.
This restricts the ability of a broker’s broker to comply with proposed rule G-43(c)(i). Similarly,
there are circumstances wherein it would be unclear whether a broker’s broker should make the
required written disclosures. For instance, a client of the broker’s broker that regularly bids on
certain items may be out of the office on a given day and unable to enter a bid. Tt is unclear
under the proposed rule whether this is a circumstance where the broker’s broker would be
required to obtain written permission from the client to move forward with the transaction.
Contrary to the MSRB’s position, these circumstances, amongst others, would result in frequent
disclosures proposed by Rule G-43(a}(iv) which would undoubtedly cause a disruption to the
market and significantly limit liquidity for retail customers.

Requiring a broker’s broker to determine whether a given price is fair and reasonable
may have additional unintended consequences. The broker’s broker may ultimately be held
liable for making such recommendations despite the fact that they were not privy to all
information necessary to make the initial recommendation. Such repercussions were recently
demonstrated when the Internal Revenue Service audited general obligations bonds issued in
2005 and inquired as to whether or not they should have been issued as tax-free municipal bonds.
Similarly, under the Proposed Rule the broker’s broker could become liable for comparable
mistakes even though it does not have access to important information such as the issuer’s
official statement. Ultimately, the responsibility of determining fair pricing must remain with
the professional broker-dealer or dealer portion of banks who dictate the terms of the bid-wanted
auction and possesses all necessary information.

Due to their limited role as an intermediary, broker’s brokers should not be required to
make any determinations as to the reasonableness of a price in relation to prevailing market
conditions. The clients of a broker’s brokers, broker-dealers and dealer portions of banks, are in
a far better position to make a determination as to whether a price is fair and therefore this
responsibility should be solely imposed on them. Contrary to the stated purpose of the MSRB,
imposing these responsibilities on broker’s brokers will have the unintended consequence of
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stripping the market of liquidity for retail customers, especially those attempting to sell small
lots.
ii. Agency and Written Disclosures

MSRB’s Notice 2011-18 states that Proposed Rule G-43 no longer addresses whether
broker’s broker execute trades on an agency or principal basis. The Notice provides that if a
broker’s broker has customers, its pricing obligations to them will be governed by either Rule G-
18, in the case of agency trades, or Rule G-30, in the case of principal trades. WHBBI contends
that a broker’s broker should be prohibited from having customers, or maintaining customer
accounts as suggested in Proposed Rule G-43(d)}i}C). As such, all trades executed by a
broker’s broker will be agency transactions.

Rule G-43(a)(iii) permits broker’s brokers to act as agent for both potential seller and
bidders in a bid-wanted if it has received express consent from the potential seller and bidders.
The MSRB interpreted SIFMA’s concern that written disclosures would discourage dealers from
committing capital to the secondary market as a concern that written disclosures would slow
down trading. The MSRB stated that it believed “most retail customers would prefer a better
price to a speedy trade.” This is not accurate as there are many instances where a customer
requirgs prompt liquidation of assets and it is not the role of the broker’s broker to impede
on the transaction. WHBBI further contends that it would be unworkable and inefficient to
obtain express consent from each bidder for each transaction. This would not only decrease the
speed at which transactions are processed, but could prevent the trade entirely. Requiring such
disclosures would have a substantially detrimental effect on the hquidity so valued in the market.
This is especially true for retail or small transactions. If the MSRB is insistent on requiring
written consent from all parties to act as agent, WHBBI suggests that the MSRB authorize a
blanket acknowledgement at the outset of the relationship of the broker’s broker with the broker-
dealer or dealer portion of a bank. Under this proposal, if a broker-dealer or dealer portion of a
bank refuses to consent to the broker’s broker acting as agent for both the seller and the buyer,
then the broker’s broker should not do business with that firm.

C. Use of Bid-Wanteds

Proposed Rule G-43(b) states that “a bid-wanted conducted in a manner that satisfies the
requirements of section (c) of this rule will generally satisfy the obligation of a broker’s broker
under section (a)(i) of this rule, depending on the specific facts and circumstances of the
transaction. Yet in its comments to the responses received regarding Notice 2010-35, the MSRB
suggested that the obligation of a broker’s broker is more than to conduct a well run bid-wanted.
In addition, the MSRB stated that .. whether the bid-wanted actually satisfies this duty will
depend on the specific facts and circumstances of the transaction, including whether the broker’s
broker has satisfied its duty of fair dealing under Rule G-17.”

WHBBI does not dispute its responsibility under Rule G-17 to avoid “...engagfing] in
any deceptive, dishonest or unfair practice.” However, the proposed Rule is unclear as to the
circumstances under which the requirements of subsection (c) will not be met. It is also
requested that the MSRB clarify how it is that compliance with G-43(c) generally satisfies the
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obligations of G-43(a) yet the Proposed Rule further requires a broker’s broker to conduct its
business as though it were transacting for its own account.

D. Correcting Bids and Preferential Treatment

Proposed Rules G-43{a)(iv), G-43(c)(iv), and G-43{c)(vi) relate to the ability of a
broker’s broker to correct clearly erroneous bids. As discussed above, a broker’s broker should
not be responsible for making a price determination regarding the current fair market value of a
security,. However, bids may be submitted that are clearly erroneous, ie. far above or below all
other bids received. It is important that such erroneous bids not reach the marketplace. A bid
may result from unavoidable human error, ie. entering a bid on item number “117 rather than
properly on item “111.” When it is clear that such an error has occurred, the broker’s broker
should be permitted to promptly ensure that it is corrected. To require otherwise would have an
adverse effect on liquidity and increase disputes and arbitrations between firms.

Proposed Rule G-43(c)(vi), which requires the broker’s broker to obtain written
permission from the seller to contact a bidder regarding an erroneous bid, is not viable. This
proposed rule sets a precarious standard in that if the seller refuses to grant such permission, the
broker’s broker will be required to accept the clearly erroneous bid. This will result in erroneous
bids entering the market place and being viewed by the public. Allowing a clearly erroneous bid
is unfair trading and dishonest and should not be a requirement imposed on the broker’s brokers
by the MSRB. It is also contradictory to the policy behind the recent Market Access Rule of the
Securities Exchange Commission concerning the prevention of erroneous bids from entering the
market. Moreover, impeding on the broker’s brokers ability to correct erroneous bid
submissions will also damage the important relationship of the broker’s broker with that bidder.
This will also lead to more disputes and arbitrations since the broker-dealer who submits an
erroneous bid will more than likely refuse to accept the fixed income securittes that were the
subject of a mistaken transaction,

In the alternative, the Proposed Rule suggests that if there is advanced disclosure to the
client, then the broker’s broker may notify all bidders for the bonds that a potentially erroneous
bid for the security has been submitted and offer all bidders the opportunity to adjust their bids.
However, allowing all bidders to adjust their bids in the case of the submission of one clearly
erroneous bid is a manipulation of the market. It is likely that all bidders would reconsider
and/or resubmit their bid. This does not foster the MSRB’s ultimate goal of attaining fair prices
or liquidity for retail customers.

Similarly, Proposed Rule G-43(c)(iv) prohibits broker’s brokers from giving preferential
information to bidders in bid-wanteds on where they currently stand in the bidding process
(including, but not limited to, “last looks,” directions to a specific bidder that it should “review”
its bid or that its bid is “sticking out).” The MSRB stated its concern with the opportunity for
abuse if broker’s brokers are allowed to contact bidders selectively regarding bid prices prior to
the deadline for the submussion of bids. The MSRB also expressed its dissatisfaction with the
prospect of relying on certifications from broker’s brokers indicating that they only corrected
clearly erroneous bids. WHBRBI suggests that this is not a valid concern and should be overtaken
by the public policy against erroneous bids. There must be a mechanism for correcting bids
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submitted in error without relying strictly on the seller who may opt to inappropriately accept
that bid. The efforts of a broker’s broker to prevent erroneous bids from entering the public
market should not be viewed as inappropriate preferential treatment.

Broker’s brokers should be permitted to notify any bidder if their submission was clearly
erronecus without the consent of the seller and without providing the opportunity to all bidders.
This would foster the ultimate goals of a fair, transparent and efficient market.

E. Policies and Procedures

Generally, WHBBI agrees with Proposed Rule G-43(d). However, WHBBI suggests that
Rule G-43(d)(i}(F) should be clarified to note that a broker’s broker should be compensated
specifically by commissions and Rule G-43(d)(1)(J) should be eliminated.

i, Commission

Proposed Rule G-43(d)(i)(F) provides that the compensation of a broker’s broker must be
disclosed to each contra-party in matched transactions. As discussed, since a broker’s broker
does not have customers and only acts on behalf of a broker-dealer or dealer portion of a bank, it
should only be compensated by commissions. Other methods of compensation, i.e. through a
mark-up, should remain reserved for those transactions with customers. WHBBI suggests that
the MSRB add to the definition of a broker's broker that they are only compensated by
commissions and not by a mark-up as set forth above.

it. Customers

A true broker’s broker does not and should not have customers. As discussed at length
above, the role of a broker’s broker is limited to acting as an intermediary and facilitating
transactions on behalf of broker-dealers and dealer portions of banks. The previously followed
SEC net capital requirements in Rule 15¢3-1(a)(8)(ii) specifically prohibit a broker’s broker from
having customers. The section further prohibits a broker’s broker from having or maintaining
any securities in its propriety or other accounts. This rule remains in effect, thus any broker’s
broker conducting business with a customer would be violating the rules of the SEC.

Moreover, modifying this definition by permitting broker’s brokers to conduct
transactions with customers fundamentally alters the role of the broker’s broker. By engaging in
transactions directly with customers, including Sophisticated Municipal Market Professionals
(“SMMP’s”} and institutions, broker’s brokers would be practicing unfair dealing. Specifically,
executing transactions with customers would by placing the broker’s broker in direct competition
with their clients. Broker’s brokers have an agency relationship with their broker-dealer clients
and transactions with customers would violate the duties imposed upon the broker’s broker
acting as agent. Preventing broker’s brokers from having customers is not anti-competitive, as
suggested by the MSRB. Broker’s brokers have never had customers due to their limited role in
the market and should not be permitted to engage in such transactions now.

Proposed Rule G-43(d)(i)J) also contradicts proposed Rule G-43(d)(i)}(C) which
prohibits broker’s brokers from maintaining any municipal securities in any proprietary or other
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accounts, other than for clearance and settlement purposes. If a broker’s broker cannot have
customer accounts, then it follows that they cannot have customers and must act strictly as an
intermediary.

II. RuleG-18

Proposed Rule G-18 should not apply to broker’s brokers since it does not have
customers. Please see above Section I{b)}(1) for further elaboration of this point.

IIL.  Electronic Trading Systems

With regard to electronic trading systems, WHBBI wholly agrees with SIFMA’s position
that the MSRB’s request for comment on the standards to be applied to electronic trading
systems is anti-competitive. Imposing less stringent requirements on electronic trading systems
would give them an unfair advantage over traditional broker’s brokers. The MSRB suggests
actions to be taken by an electronic trading system that expressly contradict the requirements to
be imposed on a traditional broker’s broker. Specifically, the MSRB suggests that it may permit
electronic trading systems to satisfy the requirements of proposed Rule G-43(a)(iv) and (c)(vi)
by providing notification to a bidder of a potentially erroneous bid indicating that its bid deviates
from the most recently reported trades for the security by more than a pre-determined amount.
This rule is in fact the very behavior that the MSRB intends to prevent traditional broker’s
brokers from engaging in. Such a double standard would surely reduce competition in the
market by providing electronic trading systems an unfair-advantage to the demise of the
traditional broker’s broker. The suggested rules are discriminatory against the broker’s broker
and should not be under further consideration. Any entity acting as a broker’s broker should be
held to the same standard under the MSRB Rules. Creating different standards for electronic
trading systems would result in market manipulation forced by the regulatory bodies.

We appreciate the opportunity given to WHBBI by the MSRB to comment on Notice
2011-18 and welcome further discussion on the issues addressed.

Sincerely,
@ Lone SHaame

Q. Gene Hurst
President

[legalfwolfehurstimsrb\msrbresponse\MSR BResponsetoRequestforCommentNotice2011-18)
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Wolfe & Hurst Bond Brokers, Inc.
36 Montgomery Street
Jersey City, New Jersey 67302

April 21, 2011
Via e-mail and regudar mail

Ronald W. Smith

Corporate Secretary

Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, Virginia 22314

Re:  MSRB Notice 2011-18, Request for Comment on Draft
Rule G-43 on Broker’s Brokers and Associated Amendments

Dear Mr. Smith:

Please accept this letter as the response of Wolfe & Hurst Bond Brokers Inc. (hereinafier
“WHBBI™) to the Municipal Securities Rulemaking Board’s (hereinafter *“MSRB™) Notice 2011~
18: Request for Comment on MSRB Guidance on Broker’s Brokers, dated February 24, 2011.
WHBBI also supports the comment letter submitted by the Securities Industry and Financial
Markets Association {(hereinafter “SIFMA™).

WHBBI initially questions the need for and purpose of Proposed Rule G-43. The MSRB
contends that additional rulemaking is necessary as a result of clear violations of the current rules
by many broker’s brokers. WHBBI reiterates SIFMA'’s position that these new rules do not
serve their intended purpose. The existing rules provided FINRA ample opportunity to sanction
broker’s brokers for activities it felt constituted a violation. The broker’s brokers have
incorporated the results of those sanctions into their business model and thus there is no need for
additional rules but only for enforcement by the regulatory bodies. The market would be better
served if the MSRB and FINRA monitored and enforced current rules rather than creating
disruptive and unworkable new regulations. As discussed below, the Proposed Rule inhibits the
role of the broker's broker in the secondary market and will have the severe unintended
consequence of significantly limiting liquidity for retail customers in the bond market.

L Ruile G-43
A. Definition of a Broker’s Broker

MSRB Proposed Rule G-43(e)(iii) defines a broker’s broker as (1) “a dealer, or
separately operated and supervised division or unit of a dealer, (2) that principaily effects
transactions for other dealers or (3) that holds itself out as a broker’s broker. A broker’s broker
may be (4) a separate company or (5) part of a larger company.” In their responsive submissions
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to MSRB Notice 2010-35, WHBBI and SIFMA suggested an alternative definition of a broker’s
broker. Generally, WHBBI argued and maintains that the proposed definition of a broker’s
broker failed to adequately identify the role and responsibilities of a broker’s broker and its
important role in the market.

WHBBI recognizes and appreciates that some of the definitional aspects proposed in the
comment letters previously submitted by SIFMA and WHBBI were incorporated into section G-
43(d){1) and apart from the definition of a broker’s broker in section G-43(e)(iii). For instance,
Proposed Rule G-43(d)(i)(C) prohibits a brokers” broker from maintaining municipal securities
in any proprietary or other accounts, other than for clearing and settlement purposes. As written,
Rule G-43(d)(1}D) prohibits the participation in syndicates and section G-43{d)(iX(E) requires
broker’s brokers to execute equally matched trades contemporaneously. While incorporating
these aspects into the broker’s broker written supervisory procedures is appropriate, WHBBI
contends that this tactic leaves the definition inadequate and unclear. The MSRB suggests that
incorporating these restrictions in a more expansive definition of a broker’s broker would allow
“... a firm to escape classification as a broker’s broker and, accordingly, avoid application of the
rules for broker’s brokers.” By way of example, the MSRB notes that, ... a firm could simply
carry customer accounts and avoid classification as a broker’s broker...” For reasons further
elaborated in section I(E)(ii) below, WHBBI disagrees with this assessment, especially since a
firm carrying customer accounts is not a broker’s broker. The limited definition proposed by the
MSRB fails to encompass the limited and unique role that a broker’s broker actually holds in the
market.

A more specific and comprehensive definition of a broker’s broker would promote the
transparency and clarity sought by the MSRB. Such a definition would also put the broker-
dealers utilizing the services of a broker’s broker on notice of the duties and responsibilities it
should expect to have owed to it and alleviate the MSRB’s concern in this regard. A firm failing
to abide by the definition, ie. by maintaining customer accounts, should not be permitted to
operate as a broker’s broker. Thus rendering the phrase “or holds itself out as a broker’s broker”
unnecessary. The MSRB should reconfirm and utilize the traditional definition of a
breker’s broker. Specifically:

(1) a true broker’s broker acts as an agent strictly for broker-dealers and dealer portions
of banks in the purchase or sale of fixed income instruments in the secondary market.

(2) a true broker’s broker does not have or maintain customer or proprietary accounts,
other than for clearance and settlement purposes.

(3) a true broker’s broker does not conduct any business with customers, including
institutions and Sophisticated Municipal Market Participants (“SMMP’s™).

(4) a true broker's broker does not hold or receive customer funds or securities.

(5) a true broker’s broker is compensated by a commission rather than a mark-up.

(6) a true broker’s broker acts as an auctioneer in that it receives a bid-wanted and seeks
to obtain bids on that item which satisfy the conditions set by the selling broker-dealer or dealer
portion of a bank.

(7) a true broker’s broker never and should never participate in the decision to execute a
securities fransaction or make a determination as to the reasonableness of the price resulting from
a bid-wanted auction.
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(8) a true broker’s broker provides ease to transactions between broker-dealers, which has
a particularly significant impact on the ability of owners of small retail-size lots and thinly-traded
issues to find Hquidity,

(9) a true broker’s broker executes all trades as an agent.

Modifying the traditional definition of a broker’s broker in the secondary market
undermines the important and necessary role that broker’s brokers have in providing efficiency,
liquidity, and access to the secondary market. If the broker’s broker desires to change their
model to be more in-line with the broker dealer, compel them to make such a change in the
model and deny them the benefits of conducting themselves as a broker broker.

B. Duty of a Broker’s Broker
i Fair Pricing Requivement

Proposed Rule MSRB G-43(a)(i) requires that broker’s brokers *...make a reasonable
effort to obtain a price for the dealer that is fair and reasonable in relation to prevailing market
conditions.” The Proposed Rule further requires a “broker’s broker to employ the same care and
diligence in doing so as if the transaction were being done for its own account.” The MSRB
explains that it “... expects that, if broker’s brokers were selling securities for their own account,
they would take all of their knowledge about the securities into account in determining whether
the bid-wanted had resulted in a fair and reasonable price.”

WHBBI maintains that such a responsibility should not be placed on broker’s brokers.
Broker’s brokers should be required to make an effort to conduct a well-run and widely
disseminated bid-wanted auction. In addition, WHBBI agrees that a broker’s broker *...must not
take any action that works against the client’s interest to receive advantageous pricing” as
required by proposed Rule G-43(a)(ii). However, a broker’s broker cannot be expected to make
a determination as to the reasonableness of the high bid in relation to fair market value of the
security. This is not what is expected of them by their clients and would indeed be a hindrance
to them. The role of a broker’s broker is and has always been to conduct a bid-wanted auction.
Basic auction rules dictate that the responsibilities of the auctioneer or broker’s broker do not
include any evaluation as to the reasonableness of the price. In both cases, the buyer and seller
determine whether they agree to the best bid obtained at the close of the auction or bid-wanted.

Moreover, it is not practicable or efficient to require a broker’s broker to determine
whether a bid-wanted results in a fair and reasonable price. This responsibility should remain
with the professionals that are employed in such a capacity on behalf of their customers. A
broker’s broker acts strictly as an intermediary for broker-dealers and dealer portions of banks.
As such, the broker's broker does not engage in making determinations as to the fair market
value of the security and such an obligation should not be imposed on them. The MSRB noted
that in order to conduct a proper bid-wanted auction broker’s brokers consult their trading
history, bid pads, past history, execution history and ticketing/operational history. A hugh flaw
of using historical data is that there is a presumption that all underlying elements then are
appropriate now. This demonstrates a lack of understanding on the part of the regulators. Many
of these referenced tools are repetitive and would not provide additional information to serve the
end of determining a fair and reasonable price. The suggestion that the broker’s brokers consider
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the past history is not relevant in conducting a proper bid-wanted auction.  Overall, this
information is insufficient to make a determination as to whether the result of a bid-wanted
equates to the fair market value of a security. Importantly, a broker’s broker is not privileged to
adequate information with which it might be able to “employ the same care and diligence ... as if
the transaction were being done for its own account.” This is a ridiculous standard. The
investment desires could and probably are different from the customer versus the brokers’
broker. For example, a broker’s broker is not privy to information regarding new issues and does
not receive a copy of the official statement distributed by the municipal issuer whereas a broker-
dealer or dealer bank is entitled to such documents. Moreover, a broker’s broker does not have
information regarding the customer making it unable to determine whether a given bid-wanted
result is suitable.

Additional factors make it impractical for a broker’s broker to determine fair market
value, For instance, many bonds which are the subject of securities transactions executed by
broker’s brokers are not regularly traded or rated (unlike equities), making it unfeasible to
determine the current market value on the basis of the history available to the broker’s broker,
This restricts the ability of a broker’s broker to comply with proposed rule G-43(c)(1). Similarly,
there are circumstances wherein it would be unclear whether a broker’s broker should make the
required written disclosures. For instance, a client of the broker’s broker that regularly bids on
certain items may be out of the office on a given day and unable to enter a bid. It is unclear
under the proposed rule whether this is a circumstance where the broker’s broker would be
required to obtain written permission from the client to move forward with the transaction.
Contrary to the MSRB’s position, these circumstances, amongst others, would result in frequent
disclosures proposed by Rule G-43(a)(iv) which would undoubtedly cause a disruption to the
market and significantly limit liquidity for retail customers.

Requiring a broker’s broker to determine whether a given price is fair and reasonabie
may have additional unintended consequences. The broker’s broker may ultimately be held
liable for making such recommendations despite the fact that they were not privy to all
information necessary to make the initial recommendation. Such repercussions were recently
demonstrated when the Internal Revenue Service audited general obligations bonds issued in
2005 and inquired as to whether or not they should have been issued as tax-free municipal bonds.
Similarly, under the Proposed Rule the broker’s broker couid become liable for comparable
mistakes even though it does not have access to important information such as the issuer’s
official statement. Ultimately, the responsibility of determining fair pricing must remain with
the professional broker-dealer or dealer portion of banks who dictate the terms of the bid-wanted
auction and possesses all necessary information.

Due to their limited role as an intermediary, broker’s brokers should not be required to
make any determinations as to the reasonableness of a price in relation to prevailing market
conditions. The clients of a broker’s brokers, broker-dealers and dealer portions of banks, are in
a far better position to make a determination as to whether a price is fair and therefore this
responsibility should be solely imposed on them. Contrary to the stated purpose of the MSRB,
imposing these responsibilities on broker's brokers will have the unintended consequence of
stripping the market of liquidity for retail customers, especially those attempting to sell small
lots.
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i, Agency and Written Disclosures

MSRB’s Notice 2011-18 states that Proposed Rule G-43 no longer addresses whether
broker’s broker execute trades on an agency or principal basis. The Notice provides that if a
broker’s broker has customers, its pricing obligations to them will be governed by etther Rule G-
18, in the case of agency trades, or Rule G-30, in the case of principal trades. WHBBI contends
that a broker’s broker should be prohibited from having customers, or maintaining customer
accounts as suggested in Proposed Rule G-43(d)GXC). As such, all trades executed by a
broker’s broker will be agency transactions.

Rule (-43(a)(iii) permits broker’s brokers to act as agent for both potential seller and
bidders in a bid-wanted if it has received express consent from the potential seller and bidders.
The MSRB interpreted SIFMA’s concern that written disclosures would discourage dealers from
committing capital to the secondary market as a concern that written disclosures would slow
down trading. The MSRB stated that it believed “most retail customers would prefer a better
price to a speedy trade.” This is not accurate as there are many instances where a customer
requires prompt liguidation of assets and it is not the role of the broker’s broker te impede
on the transaction. WHBBI further contends that it would be unworkable and inefficient to
obtain express consent from each bidder for each transaction. This would not only decrease the
speed at which transactions are processed, but could prevent the trade entirely. Requiring such
disclosures would have a substantially detrimental effect on the liquidity so valued in the market.
This is especially true for retail or smail transactions.  If the MSRB is insistent on requiring
written consent from all parties to act as agent, WHBBI suggests that the MSRB authorize a
blanket acknowledgement at the outset of the relationship of the broker’s broker with the broker-
dealer or dealer portion of a bank. Under this proposal, if a broker-dealer or dealer portion of a
bank refuses to consent to the broker's broker acting as agent for both the seller and the buyer,
then the broker’s broker should not do business with that firm.

C. Use of Bid-Wanteds

Proposed Rule G-43(b) states that “a bid-wanted conducted in a manner that satisfies the
requirements of section (¢) of this rule will generally satisfy the obligation of a broker’s broker
under section {a)(i} of this rule, depending on the specific facts and circumstances of the
transaction. Yet in its comments to the responses received regarding Notice 2010-35, the MSRB
suggested that the obligation of a broker’s broker is more than to conduct a well run bid-wanted.
In addition, the MSRB stated that ... whether the bid-wanted actually satisfies this duty will
depend on the specific facts and circumstances of the transaction, including whether the broker’s
broker has satisfied its duty of fair dealing under Rule G-17.”

WHBBI does not dispute its responsibility under Rule G-17 to avoid “...engag[ing] in
any deceptive, dishonest or unfair practice.” However, the proposed Rule is unclear as to the
circumstances under which the requirements of subsection (c¢) will not be met. It is also
requested that the MSRB clarify how it is that compliance with G-43(c) generally satisfies the
obligations of G-43(a) yet the Proposed Rule further requires a broker’s broker to conduct its
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business as though it were transacting for its own account (which may have different reasons for
buying or selling).

D. Correcting Bids and Preferential Treatment

Proposed Rules G-43(a)(iv), G-43(c)(iv), and G-43(c)(vi) relate to the ability of a
broker’s broker to correct clearly erroncous bids. As discussed above, a broker’s broker should
not be responsible for making a price determination regarding the current fair market value of a
security. However, bids may be submitted that are clearly erroneous, ie. far above or below all
other bids received. [t is important that such erroneous bids not reach the marketplace. A bid
may result from unavoidable human error, i.e. entering a bid on item number “117 rather than
properly on item “111.7 When it is clear that such an error has occurred, the broker’s broker
should be permitted to promptly ensure that it is corrected.

Proposed Rule G-43(c)(vi), which requires the broker’s broker to obtain written
permission from the seller to contact a bidder regarding an erroneous bid, is not viable. This
proposed rule sets a precarious standard in that if the seller refuses to grant such permission, the
broker's broker will be required fo accept the clearly erroneous bid. This will result in erroneous
bids entering the market place and being viewed by the public. Allowing a clearly erroneous bid
is unfair trading and dishonest and should not be a requirement imposed on the broker’s brokers
by the MSRB. 1t is also contradictory to the policy behind the recent Market Access Rule of the
Securities Exchange Commission concerning the prevention of erroneous bids from entering the
market. Moreover, impeding on the broker’s brokers ability to correct erroneous bid
submissions will also damage fhe important relationship of the broker’s broker with that bidder.
This will also lead to more disputes and arbitrations since the broker-dealer who submits an
erroneous bid will more than likely refuse to accept the fixed income securities that were the
subject of a mistaken transaction.

I the alternative, the Proposed Rule suggests that if there is advanced disclosure to the
client, then the broker’s broker may notify all bidders for the bonds that a potentially erroneous
bid for the security has been submitted and offer all bidders the opportunity to adjust their bids.
However, allowing all bidders to adjust their bids in the case of the submission of one clearly
erroneous bid is a manipulation of the market. It is likely that all bidders would reconsider
and/or resubmit their bid. This does not foster the MSRB’s ultimate goal of attaining fair prices
or liquidity for retail customers.

Similarly, Proposed Rule G-43(c)(iv) prohibits broker’s brokers from giving preferential
information to bidders in bid-wanteds on where they currently stand in the bidding process
(including, but not limited to, “last looks,” directions to a specific bidder that it should *review”
its bid or that its bid is “sticking out).” The MSRB stated its concern with the opportunity for
abuse if broker’s brokers are allowed to contact bidders selectively regarding bid prices prior to
the deadline for the submission of bids. The MSRB also expressed its dissatisfaction with the
prospect of relying on certifications from broker’s brokers indicating that they only corrected
clearly erroneous bids. WHBBT suggests that this is not a valid concern and should be overtaken
by the public policy against erroneous bids. There must be a mechanism for correcting bids
submitted in error without relying sirictly on the sellér who may opt to inappropriately accept
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that bid. The efforts of a broker’s broker to prevent erroneous bids from entering the public
market should not be viewed as inappropriate preferential treatment.

Broker’s brokers should be permitted to notify any bidder if their submission was clearly
erroneous without the consent of the seller and without providing the opportunity to all bidders.
This would foster the ultimate goals of a fair, transparent and efficient market.

E. Policies and Procedures

Generally, WHBBI agrees with Proposed Rule G-43(d). However, WHBBI suggests that
Rule G-43(d)()F) should be clarified to note that a broker’s broker should be compensated
specifically by commissions and Rule G-43(d)(i)(J) should be eliminated.

i. Commission

Proposed Rule G-43(d)(i)(F) provides that the compensation of a broker’s broker must be
disclosed to cach contra-party in matched transactions. As discussed, since a broker’s broker
does not have customers and only acts on behalf of a broker-dealer or dealer portion of a bank, it
should only be compensated by commissions. Other methods of compensation, 7e. through a
mark-up, should remain reserved for those transactions with customers. WHBBI suggests that
the MSRE add to the definition of a broker’s broker that they are only compensated by
commissions and not by a mark-up as set forth above.

ii. Customers

A true broker’s broker does not and should not have customers. As discussed at length
above, the role of a broker’s broker is limited to acting as an mtermediary and facilitating
transactions on behalf of broker-dealers and dealer portions of banks. The previously followed
SEC net capital requirernents in Rule 15¢3-1{a}(8)(ii) specifically prohibits a broker’s broker
from having customers. The section further prohibits a broker’s broker from having or
maintaining any securities in its propriety or other accounts. This rule remains in effect, thus any
broker’s broker conducting business with a customer would be violating the rules of the SEC.

Moreover, modifying this definition by permitting broker’s brokers to conduct
transactions with customers fundamentally alters the role of the broker’s broker. By engaging in
transactions directly with customers, including Sophisticated Municipal Market Professionals
(“SMMP’s”) and institutions, broker’s brokers would be practicing unfair dealing. Specifically,
executing transactions with customers would by placing the broker’s broker in direct competition
with their clients. Broker’s brokers have an agency relationship with their broker-dealer clients
and transactions with customers would violate the duties imposed upon the broker’s broker
acting as agent. Preventing broker’s brokers from having customers is not anti-competifive, as
suggested by the MSRB. Broker’s brokers have never had customers due to their limited role in
the market and should not be permitted to engage in such transactions now.

Proposed Rule G-43(d)i)J) also contradicts proposed Rule G-43(d)}(i{C} which
prohibits broker’s brokers from maintaining any municipal securities in any proprietary or other
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accounts, other than for clearance and settlement purposes. If a broker’s broker cannot have
customer accounts, then it follows that they cannot have customers and must act strictly as an
intermediary.

11, Rule G-18

Proposed Rule G-18 should not apply to broker’s brokers since it does not have
customers, Please see above Section I(b)(i) for further elaboration of this point.

HI.  Electronic Trading Systems

With regard to electronic trading systems, WHBBI wholly agrees with SIFMA’s position
that the MSRB’s request for comment on the standards to be applied to electronic trading
systems is anti-competitive. Imposing less stringent requirements on electronic trading systems
would give them an unfair advantage over traditional broker’s brokers. The MSRB suggests
actions to be taken by an electronic trading system that expressly contradict the requirements to
be imposed on a traditional broker’s broker. Specifically, the MSRE suggests that it may permit
electronic trading systems to satisty the requirements of proposed Rule G-43(a)(iv) and {c)(vi)
by providing notification to a bidder of a potentially erroneous bid indicating that its bid deviates
trom the most recently reported trades for the security by more than a pre-determined amount,
This rule is in fact the very behavior that the MSRB intends to prevent traditional broker’s
brokers from engaging in. Such a double standard would surely reduce competition in the
market by providing electronic trading systems an unfair-advantage to the demise of the
traditional broker’s broker. The suggested rules are discriminatory against the broker’s broker
and should not be under further consideration. Any entity acting as a broker’s broker should be
held to the same standard under the MSRB Rules. Creating different standards for electronic
trading systems would result in market manipulation forced by the regulatory bodies.

We appreciate the opportunity given to WHBBI by the MSRB to comment on Notice
2011-18 and welcome further discussion on the issues addressed.

Sincerely,

T Loowe st
(. Gene Hurst
President

[legalfwolfehurstunsetmsrbresponse\ MS R BResponsetoRequestforCommentNotice201 -1 8]



316 of 316

From: KATHLEEN MURPHY, ZIEGLER CAPITAL MARK

Sent: Wednesday, April 13, 2011 12:37 PM

To: Comment Letters

Subject: COMMENT ON RULE G-8, G-9 AND .18

TO WHOM IT MAY CONCERY, T HAVE

BEEN IN TEE MUNI BOND BUSTNESS FOR OVER 30 YRS IN VARTQUS JOB CAPACITIES. I HAVE BEEN A
BROKER'S BRCOKER (JJK FOR 7 YRS} AS WELL AS A MUNI BOND TRADER ON THE DEALER SIDE, AND FEEL
VERY COMCERNED THAT THE PROPOSED ¥NEW AND ADJUSTED AMENDMENTS FOR HOW BROKER'S BROKERS
WILL HAVE TO CONDUCT THEIR BID WANTED BUSINESS WILL BE FAR TOO CUMBERSOME AND PLACE
UNREALISTIC EXPECTATIONS IN THE ROLE OF THE BROKER'S BROKER IN BID WANTED SCENARIOS.
(E5PECIALLY WHEN THE MARKET PLACE IS IN & FREE FALL DUE TO SOME EXTENUATING CIRCUMSTANCE-
SUCH AS BUDGET DEBATES, POSSIBLE NUCLEAR MELTDOWN IN JAPAN, CRISES IN PORTUGAL, UNREST

AND TURMGIL IN THE MIDEAST- TO NAME A FEW ONGOING ISSUES THAT AFFECT OUR MARKET PLACE) . T
DO NOT SEE HOW THESE NEW ADMENDMENTS WILL IN ANYWAY IMPROVE UPON THE ROLE OF THE BROKER'S
BROKERS, WHO WORK VERY HARD, AND ARE VERY CONSCIENTIOUSLY IN DEALING WITH ALL THEZ
CUSTOMERS TC GET THE BEST AND MOST FAIR PRICE POSSIBLE., SHOULD YOU WISH TO CONTACT ME, T
CAN BE REACHED AT 312-596-15%43. KATHLEEN R. MURPHY
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